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CASES 

ARGUED  AND  DETERMINED 

IN  THK 

Supreme  Court  of  Illinois. 


(No.  14166. — Reversed  and  remanded.) 
The  Peopi*E  ex  rel.  John  A.  Morris  et  al.  Appellees,  vs. 

Fremont  Opje  et  al.  Appellants. 

Opinion  filed  December  22,  ip2i. 

1.  Schools — the  legislature  has  power  to  create  school  districts 
without  an  election.  There  is  no  constitutional  provision  requiring 
a  petition  or  a  vote  of  the  people  to  establish  a  school  district,  and 
the  legislature  may  therefore  establish  school  districts  without  any 
petition  and  even  without  a  vote  on  the  question. 

2.  Same — when  validating  act  applies  to  establish  community 
high  school  district.  If  an  election  has  been  called  by  the  county 
superintendent  of  schools  for  the  purpose  of  voting  on  the  organi- 
zation of  certain  territory  into  a  community  high  school  district 
and  a  majority  of  the  inhabitants  voting  vote  for  the  proposition 
and  choose  a  board  of  education  at  a  subsequent  election  simi- 
larly called,  the  territory  in  which  the  elections  are  held  constitutes 
a  valid  community  high  school  district  under  the  validating  act  of 
May  10,  1921,  (Laws  of  1921,  p.  797,)  and  the  irregularities  and 
defects  in  the  proceedings  are  immaterial. 

3.  Constitutional  law — high  school  validating  act  of  ip2i  is 
not  a  local  or  special  law  pertaining  to  conduct  of  elections.  The 
act  of  May  10, 1921,  (Laws  of  1921,  p.  797,)  validating  the  organi- 
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zation  of  certain  community  high  school  districts,  is  not  a  local 
or  special  law  pertaining  to  the  conduct  of  elections,  as  the  ef- 
fect of  the  act  is  merely  to  create  the  territory  in  which  an  elec- 
tion has  been  held  into  a  valid  school  district. 

4.  Same — constitution  does  not  prohibit  local  or  special  laws  for 
establishing  school  districts.  Section  22  of  article  4  of  the  con- 
stitution, relating  to  special  legislation,  does  not  prohibit  the  pass- 
age of  local  or  special  laws  for  the  establishment  of  school  districts. 

Cartwright,  Carter  and  Dunn,  JJ.,  dissenting. 

App^ai,  from  the  Circuit  Court  of  Peoria  county;  the 
Hon.  C.  V.  MiirES,  Judge,  presiding. 

Cameron  &  Anderson,  for  appellants. 

Ernest  J.  Gai^braith,  State's  Attorney,  and  Daii,ey, 
M11.1.ER,  McCoRMiCK  &  RADI.EY,  for  appellees. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court : 

This  appeal  is  from  a  judgment  of  ouster  rendered  in 
quo  ivarranto  against  appellants  April  29,  192 1.  The  in- 
formation filed  charged  appellants  with  usurping  the  office 
of  members  of  the  board  of  education  of  Community  High 
School  District  No.  201,  in  Peoria  coiinty.  Appellants  filed 
a  plea  of  justification,  to  which  a  demurrer  was  sustained, 
and  appellants  elected  to  stand  by  their  plea. 

Appellees  contended  that  the  plea  was  bad  for  the  fol- 
lowing reasons:  (i)  The  petition  to  the  county  superin- 
tendent of  schools  was  not  signed  by  fifty  legal  voters,  as 
required  by  section  89a  of  the  School  law,  but  was  signed 
by  thirty-nine  men  and  fourteen  women;  (2)  the  ten  no- 
tices posted  were  not  posted  in  ten  of  the  most  public  places 
throughout  the  territory;  (3)  the  ballot  was  not  in  the 
form  prescribed  by  section  89a  of  the  School  law;  and 
(4)  women  were  allowed  to  vote  at  the  election  and  their 
votes  were  not  kept  separate  from  the  votes  of  the  men. 
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Shortly  after  the  judgment  of  ouster  was  rendered  the 
General  Assembly  passed  an  act  to  validate  the  organization 
of  certain  community  high  school  districts.  This  act  be- 
came a  law  May  10, 192 1.  (Laws  of  192 1,  p.  797.)  In  the 
brief  filed  by  appellees  in  this  case  it  is  said :  "On  the  rec- 
ord as  it  now  stands  it  must  be  admitted  that  by  the  plain 
provisions  of  sections  i  and  2  of  the  validating  act  the  fact 
of  women  voting  at  the  election  and  the  irregularities  in 
the  form  of  the  ballot  and  the  posting  of  the  notices  are 
cured.  We  will  therefore  devote  no  time  to  the  discussion 
of  these  points." 

Appellees  contend,  that  the  petition  to  the  county  super- 
intendent of  schools  being  signed  by  thirty-nine  men  and 
fourteen  women  at  a  time  when  women  were  not  legal  vot- 
ers was  not  a  sufficient  compliance  with  the  provisions  of 
the  statute  requiring  the  petition  to  be  signed  by  fifty  legal 
voters  to  give  the  county  superintendent  of  schools  juris- 
diction to  call  and  hold  the  election.  For  this  reason  ap- 
pellees argue  that  the  validating  act  does  not  apply.  This 
court  has  repeatedly  held  that  there  is  no  constitutional  pro- 
vision requiring  a  petition  or  a  vote  of  the  people  to  estab- 
lish a  school  district,  and  that  the  legislature  may  there- 
fore establish  school  districts  without  any  petition,  and  even 
without  a  vote  on  the  question.  There  being  no  constitu- 
tional prohibition,  the  legislature  may  validate  by  law  that 
which  it  might  have  authorized  in  advance.  Since  it  might 
have  authorized  the  organization  of  this  territory  into  a  dis- 
trict without  a  petition  and  without  an  election,  it  may  vali- 
date the  organization  without  a  petition.  The  validating 
act  does  not  require  a  petition,  but  provides  "that  in  all 
cases  where  a  majority  of  the  inhabitants  of  any  contigu- 
ous territory,  voting  on  the  proposition,  have  voted  at  an 
election  called  for  the  purpose  by  the  county  superintendent 
of  schools,  in  favor  of  the  organization  of  such  territory 
into  a  community  high  school  district,  and  where,  at  a  sub- 
sequent election  similarly  called  and  held,  a  board  of  edu- 
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cation  has  been  chosen  for  such  district,  such  territory  is 
hereby  declared  legally  and  validly  organized  and  established 
as  a  high  school  district,  and  a  valid  and  existing  school 
district  and  body  politic  and  corporate  of  this  State  for 
the  purpose  of  establishing  and  maintaining  a  high  school." 
Under  this  validating  act,  if  there  has  been  an  election  called 
by  the  county  superintendent  of  schools  for  the  purpose  of 
voting  on  the  organization  of  certain  territory  into  a  com- 
munity high  school  district  at  which  a  majority  of  the  in- 
habitants who  voted  voted  in  favor  of  the  proposition,  and 
a  subsequent  election  similarly  called  at  which  a  board  of 
education  has  been  chosen,  the  territory  constitutes  a  valid 
high  school  district.  (People  v.  Madison,  280  111.  96; 
Fisher  v.  Fay,  288  id.  11.)  We  have  held  that  where  the 
law  under  which  the  attempted  organization  of  school  dis- 
tricts was  effected  is  unconstitutional  the  district  may  be 
validated  by  an  act  of  the  legislature  declaring  the  territory 
so  attempted  to  be  organized  a  valid  district.  In  such  cases 
the  county  superintendent  of  schools  had  no  authority  to 
call  the  election  to  organize  the  district  and  all  steps  taken 
by  him  under  the  unconstitutional  law  were  void.  The  pur- 
pose of  mentioning  in  the  validating  act  that  an  election 
has  been  called  and  held  is  to  describe  the  territory  which 
the  legislature  declares  to  be  a  school  district.  The  irregu- 
larities and  defects  in  the  proceedings  are  immaterial,  for 
the  reason  that  the  legislature  might  have  dispensed  with 
the  preliminary  steps  in  the  first  instance.  People  v.  Rob- 
erts,  284  111.  519;  People  v.  Taylor,  281  id.  355;  People 
V.  Fifer,  280  id.  506. 

On  the  oral  argument  appellees  suggest  that  the  validat- 
ing act  under  consideration  violates  section  22  of  article  4 
of  the  constitution,  in  that  it  is  a  local  or  special  law  per- 
taining to  the  conducting  of  elections.  The  act  does  not 
in  terms  purport  to  validate  any  election.  It  merely  cre- 
ates the  territory  in  which  an  election  was  held  into  a  valid 
school  district.     The  legislature  had  a  right,  as  we  have 
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noted  above,  to  do  this  without  any  election.  Similar  vali- 
dating acts  of  19 1 7  and  19 19  were  substantially  in  the  form 
of  the  act  now  under  consideration,  but  the  1917  and  1919 
acts  in  terms  purported  to  validate  the  elections,  and  we 
have  repeatedly  held  those  acts  constitutional.  (People  v. 
Edwards,  290  111.  464.)  In  many  of  the  cases  cited  above, 
validating  acts  were  questioned  on  the  ground  that  they 
violated  section  22  of  article  4  of  the  constitution,  which 
prohibits  the  passage  of  a  local  or  special  law  in  certain 
enumerated  cases.  It  was  argued  that  these  acts  came  un- 
der several  of  the  different  provisions  enumerated  in  sec- 
tion 22  of  article  4,  but  whether  they  come  under  one  or 
the  other  provision  is  immaterial,  as  the  question  is,  Are 
they  local  or  special  laws  ?  This  court  has  many  times  held 
that  such  validating  acts  are  not  local  or  special  laws.  If 
they  were,  there  is  no  constitutional  prohibition  against 
the  establishment  of  school  districts  by  local  or  special 
laws.  People  v.  Long,  297  111.  194;  People  v.  Madison, 
supra;  People  v.  Woodruff,  280  111.  472 ;  People  v.  Stitt, 
280  id.  553 ;  People  v.  Craft,  282  id.  483. 

In  view  of  the  present  state  of  the  law  the  judgment 
must  be  reversed.  The  cause  is  remanded  to  the  circuit 
court  of  Peoria  county  for  further  proceedings  consistent 
with  the  views  herein  expressed. 

Reversed  and  remanded, 

Cartwright,  Carter  and  Dunn,  JJ.,  dissenting: 

We  dissent  from  the  foregoing  opinion  so  far  as  it  holds 
that  Community  High  School  District  No.  201  was  created 
and  brought  into  existence  by  the  act  of  May  10,  1921,  and 
that  the  General  Assembly  had  power,  imder  the  constitu- 
tion, to  validate  by  a  special  and  local  law  an  election  or 
elections  not  held,  opened  or  conducted  in  accordance  with 
the  provisions  of  the  general  law.  The  act  in  question 
provides:  "That  in  all  cases  where  a  majority  of  the  in- 
habitants of  any  contiguous  territory,  voting  on  the  propo- 
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sition,  have  voted  at  an  election  called  for  the  purpose  by 
the  county  superintendent  of  schools,  in  favor  of  the  or- 
ganization of  such  territory  into  a  community  high  school 
district,  and  where,  at  a  subsequent  election  similarly  called 
and  held,  a  board  of  education  has  been  chosen  for  such 
district,  such  territory  is  hereby  declared  legally  and  validly 
organized  and  established  as  a  high  school  district,  and  a 
valid  and  existing  school  district  and  body  politic  and  cor- 
porate of  this  State  for  the  purpose  of  establishing  and 
maintaining  a  high  school.  The  board  of  education  acting 
for  such  district  is  hereby  declared  to  be  the  duly  consti- 
tuted authority  thereof."  Section  2  is  as  follows:  "No 
irregularity,  defect  or  omission  whatsoever,  in  the  time  or 
manner  of  calling,  holding  or  conducting  any  such  elections 
or  in  the  notice  thereof,  ballots  used  therein,  or  returns 
thereof,  shall  be  held  to  invalidate  any  such  elections."  Sec- 
tion 3  provides  that  all  acts  and  proceedings  theretofore 
done,  had  or  performed  by  each  such  district,  and  the  per- 
sons from  time  to  time  elected  and  acting  as  the  board  of 
education  thereof,  shall  be  legal  and  valid  in  all  respects. 
Section  4  provides  that  taxes  levied  by  the  board  of  edu- 
cation of  any  such  district  shall  be  legal  and  valid.  This 
was  not  the  creation  of  a  school  district  in  certain  territory 
in  which  the  elections  had  been  held,  but  was  an  attempt  to 
validate  the  elections  and  to  declare  the  territory  legally  and 
validly  organized  by  virtue  thereof.  This  is  not  only  clear 
from  the  provisions  of  section  i  above  quoted,  but  also  by 
the  declaration  of  section  2  that  no  irregularity,  defect  or 
omission  in  the  manner  of  calling,  holding  or  conducting 
any  such  elections  should  be  held  to  invalidate  the  same. 

There  is  no  express  prohibition  against  the  creation  of 
school  districts  by  a  legislative  act  without  a  petition  or 
election,  but  it  may  be  by  the  exercise  of  the  legislative 
judgment  that  certain  territory  shall  be  created  as  a  school 
district.  The  General  Assembly  formerly  exercised  its 
power  by  creating  school  districts  by  special  acts,  and  cura- 
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tive  acts  have  been  held  valid  which  have  not  come  within 
any  express  prohibition  but  have  been  considered  within  the 
legislative  power  to  enact  local  and  special  laws  for  a  des- 
ignated purpose.  The  language  of  this  act  shows  that  the 
General  Assembly  did  not  exercise  or  attempt  to  exercise, 
or  have  any  intention  of  exercising,  its  legislative  authority 
to  declare  this  territory  a  school  district,  but  only  intended 
to  validate  the  election  and  declare  the  district  organized 
by  virtue  of  it.  Not  only  is  that  true,  but  there  is  a  further 
reason  for  holding  that  the  General  Assembly  did  not  intend 
to  create  a  district  by  the  passage  of  the  act  and  that  such 
was  not  its  effect,  as  to  which  there  is  no  conceivable  reply. 
If  the  purpose  or  effect  of  the  act  was  to  create  a  school 
district  in  the  specified  territory  it  could  have  no  previous 
existence  but  would  come  into  being  and  become  a  district 
at  the  passage  and  approval  of  the  act.  But  the  act  declares 
the  district  legally  and  validly  organized  and  established  as 
a  high  school  district,  the  board  of  education  acting  for 
the  district  to  be  the  duly  constituted  authority  thereof,  all 
acts  and  proceedings  theretofore  done,  had  or  performed 
by  the  district  to  be  legal  and  valid,  and  taxes  levied  by  the 
board  of  education  to  be  also  legal  and  valid.  Both  the  lan- 
guage of  the  act  and  its  necessary  effect  make  it  beyond  all 
question  or  dispute  that  there  was  no  intention  to  create  a 
district  by  the  exercise  of  legislative  judgment  but  only  to 
validate  elections  and  declare  the  district  legally  organized 
by  virtue  of  them.  The  court  has  never  assumed  a  position 
to  the  contrary,  which  would  be  utterly  indefensible. 

The  act  was  curative  and  retrospective,  and  the  law  is 
that  if  there  is  no  constitutional  prohibition  the  General 
Assembly  may  by  such  an  act  make  legal  anything  which 
it  could  have  authorized  in  advance.  The  test  in  all  cases, 
by  all  authorities,  is  whether  the  General  Assembly  might 
have  authorized  the  act  which  it  attempts  to  validate  be- 
fore it  took  place.  (People  v.  Fifer,  280  111.  506;  Cooley's 
Const.  Lim.  381;   8  Cyc.  1083;  26  Am.  &  Eng.  Ency.  of 
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Law, — 2d  ed. — 609.)  The  General  Assembly  may  vali- 
date by  curative  act  any  proceeding  which  it  might  have 
authorized  before  it  was  instituted  but  cannot  by  retrospec- 
tive legislation  confirm  what  it  could  not  originally  have 
authorized.  The  curative  acts  legalizing  the  organization 
of  school  districts  that  have  been  held  valid  have  been  in 
each  case  where  there  was  no  constitutional  prohibition 
against  the  enactment  of  the  law  originally  or  when  enacted. 
Inasmuch  as  there  is  no  express  prohibition  against  the 
creation  of  school  districts  by  a  legislative  act  without  a  pe- 
tition or  election  but  by  the  exercise  of  the  legislative  judg- 
ment that  certain  territory  shall  be  created  as  a  school  dis- 
trict, whenever  the  General  Assembly  exercised  its  power 
by  creating  school  districts  by  special  acts  they  were  recog- 
nized as  valid  and  that  the  legislative  power  extends  to  the 
enactment  of  local  and  special  laws  for  that  purpose.  The 
prohibition  of  section  22  of  article  4  of  the  constitution 
against  the  enactment  of  special  or  local  laws  when  a  gen- 
eral law  can  be  made  applicable  is  addressed  to  the  Gen- 
eral Assembly.  (Owners  of  Lands  v.  People,  113  111.  296; 
Knopf  V.  People,  185  id.  20;  Sanitary  District  v.  Ray,  199 
id.  63 ;  City  of  Mt,  Vernon  v.  Evens  &  Howard  Fire  Brick 
Co,  204  id.  32. )  There  being  no  express  prohibition  in  sec- 
tion 22  of  article  4  against  the  creation  of  school  districts 
by  a  legislative  act  wherever  the  General  Assembly  might 
by  special  act  have  authorized  in  advance  the  creation  of  a 
school  district  without  a  petition  or  election,  it  could  vali- 
date such  an  organization  after  it  had  been  attempted. 

At  the  time  of  the  election  for  the  organization  of  the 
school  district  in  question  there  was  a  general  law  regulat- 
ing the  manner  of  opening  and  conducting  elections  for  the 
organization  of  community  high  school  districts  known  as 
the  Australian  ballot  system,  and  elections  were  required  to 
be  held  in  accordance  with  the  provisions  of  that  general 
law.  Compliance  with  its  provisions  was  an  essential  re- 
quirement to  a  valid  election,  and  if  an  election  was  not 
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held  in  accordance  with  that  general  law  no  district  was 
organized.  {People  v.  Williams,  298  111.  86;  Irwin  v. 
Shepherd,  id.  100;  People  v.  Bxton,  id.  119.)  Section  22 
of  article  4  of  the  constitution  prohibits  the  General  As- 
sembly from  passing  local  or  special  laWs  in  any  of  the 
cases  enumerated  therein,  among  which  are  laws  providing 
for  the  opening  and  conducting  of  any  election  or  desig- 
nating the  place  of  voting.  If  the  act  now  in  question  was 
local  or  special  and  purported  to  validate  an  election  not 
opened  and  conducted  in  accordance  with  the  provisions  of 
the  general  law  it  came  within  the  express  prohibition  of 
the  constitution  and  was  void, — and  this  question  has  never 
been  before  the  court  in  any  case.  There  have  been  cases 
where  it  was  alleged  that  a  curative  act  violated  other  con- 
stitutional provisions,  and  some  where  it  was  alleged  that 
a  curative  act  violated  section  22  of  article  4,  and  it  was 
held  that  the  act  was  not  subject  to  the  objection.  The 
section  contains  many  subjects  of  legislation,  and  this  one 
has  not  been  involved  in  any  previous  case.  In  People  v. 
Madison,  280  111.  96,  the  objection  was  that  the  act  then 
considered  was  a  special  law  because  no  district  could  be 
organized  in  the  future  under  its  terms,  but  it  was  held  that 
such  legislation  dealt  only  with  the  past  and  was  not  sub- 
ject to  the  objection  that  it  was  a  special  law  because  it  ap- 
plied only  to  existing  conditions.  That  was  correct,  because 
a  general  law  does  not  become  local  or  special  from  tlic 
fact  that  its  operation  is  temporary  or  for  a  limited  time. 
{People  V.  Wright^  70  111.  388.)  In  People  v.  Long,  297 
111.  194,  it  was  contended,  not  that  the  curative  act  violated 
section  22  of  article  4,  but  that  section  89a  of  the  original 
act  contravened  that  provision  of  the  constitution.  That 
section  did  not  provide  a  special  method  of  conducting  an 
election  or  have  the  slightest  relation  to  it,  and  the  propo- 
sition was  not  the  one  now  presented.  In  People  v.  Craft, 
282  111.  483,  it  was  contended  that  the  curative  act  violated 
the  constitutional  prohibition  in  section  22  of  article  4 
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against  the  enactment  of  local  or  special  laws  granting  to 
any  corporation,  association  or  individual  any  special  or 
exclusive  privilege,  immunity  or  franchise  whatever.  It 
was  held  that  the  curative  act  did  not  grant  any  special  or 
exclusive  privilege,  immunity  or  franchise  and  therefore  did 
not  come  within  the  constitutional  prohibition.  A  retro- 
spective act  of  a  curative  nature  may  violate  constitutional 
rights  although  not  within  any  provision  of  section  22  of 
article  4,  and  in  the  case  of  Marsh  v.  Chesnut,  14  111.  223, 
where  acts  purporting  to  render  valid  assessments  were  un- 
der consideration,  it  was  said  that  it  was  indeed  a  serious 
question  whether  the  legislature  possessed  the  constitutional 
power  to  enact  laws  of  that  character.  The  validity  of  the 
acts,  however,  was  considered  on  other  grounds,  and  it  was 
held  that  they  were  void  because  they  deprived  the  tax-payer 
of  an  opportunity  to  have  a  hearing  and  appeal  from  an 
assessment.  None  of  the  cases  have  involved  the  question 
whether  the  General  Assembly  may  by  a  special  retrospect- 
ive and  curative  act  validate  an  election  not  opened  or  con- 
ducted as  required  by  the  general  law. 

While  the  General  Assembly  may  determine  for  itself 
whether  a  general  law  can  be  made  applicable  to  a  particu- 
lar situation  and  in  the  exercise  of  legislative  judgment  may 
enact  a  special  law  relating  thereto,  the  constitution  estab- 
lishes a  hard  and  fast  rule  as  to  the  particular  kinds  of  laws 
enumerated  in  section  22  of  article  4  binding  the  General 
Assembly  and  prohibiting  their  enactment  under  any  cir- 
cumstances. There  is  no  room  for  the  exercise  of  legisla- 
tive judgment  or  discretion  and  no  local  or  special  law  can 
be  passed  for  the  opening  and  conducting  of  any  election. 
If  this  law  is  local  or  special  it  comes  within  the  prohibi- 
tion of  the  constitution  so  far  as  validating  any  election  not 
opened  or  conducted  in  accordance  with  the  general  law, 
and  is  void.  The  question  whether  curative  acts  validating 
the  organization  of  school  districts  are  local  or  special  has 
been  involved  in  all  the  cases  which  have  been  considered 
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by  the  court,  and  in  every  instance  the  acts  have  been  re- 
garded, without  question,  as  local  or  special  and  sustained 
because  there  was  no  prohibition  of  the  constitution  against 
their  enactment.  It  was  held  in  every  case  that  there  was 
no  constitutional  prohibition  against  the  enactment  of  local 
or  special  laws  of  the  character  of  the  act  involved.  So 
far  as  the  record  in  this  case  shows,  this  district  is  the  only 
one  affected  by  this  particular  curative  act,  but  if  there  were 
a  number  there  would  be  no  greater  power  to  authorize  an 
election  to  be  conducted  in  a  different  manner  from  that 
provided  by  the  general  law.  There  could  be  but  one  gen- 
eral law  controlling  the  method  of  opening  and  conducting 
elections,  and  that  was  the  general  law  applying  to  all  the 
localities  in  the  State  similarly  situated  providing  for  the 
organization  of  districts  when  the  election  in  this  case 
was  held.  While  the  General  Assembly  might  have  cre- 
ated school  districts  by  a  legislative  act,  it  had  provided  by 
general  law  for  their  creation  by  the  people  directly  inter- 
ested by  means  of  elections,  and  in  these  extended  districts 
had  provided  that  the  election  should  be  held  under  the 
safeguards  of  the  Australian  ballot  system,  designed  for  the 
protection  of  the  voter  and  to  promote  the  secrecy  of  the 
ballot.  If  the  General  Assembly  had  before  the  election  in 
this  territory  provided  that  an  election  therein  might  be  held 
dispensing  with  the  safeguards  of  the  Ballot  law  in  re- 
spect to  opening  and  conducting  the  election,  and  the  dis- 
trict should  be  kgally  organized  thereby,  it  would  clearly 
have  been  a  local  or  special  law  prohibited  by  the  constitu- 
tion. The  validating  act  by  its  terms  is  general  and  applies 
to  all  cases  where  an  election  has  been  held  for  the  organi- 
zation of  a  community  high  school  district.  But  that  may 
be  said  of  practically  every  local  and  special  act.  That 
was  the  form  of  the  acts  held  void  in  Devine  v.  Commis- 
sioners of  Cook  County f  84  111.  590,  and  Pettihone  v.  West 
Chicago  Park  Comrs.  215  id.  304.  Any  special  law  can  be 
so  framed  as  by  its  terms  to  be  of  general  application,  but 
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the  court  will  look  to  its  substance  and  practical  operation 
rather  than  to  its  title,  form  or  phraseology,  because  other- 
wise prohibition  of  the  fundamental  law  against  special 
legislation  would  be  nugatory.     (25  R.  C.  L.  815.) 

While  an  act  is  not  local  or  special  because  it  is  retro- 
spective in  operation,  the  court  has  never  held  that  such  an 
act  is  not  local  or  special  because  it  is  curative  in  its  nature 
or  relates  to  a  past  event.  It  cannot  be  said  that  the  court 
could  determine  the  character  of  an  act  by  the  time  when 
it  was  passed,  and  the  supposed  curative  act  is  null  and 
void  as  applied  to  an  election  not  held  and  conducted  as 
required  by  the  general  law. 

It  may  be  true  that  the  appellants  were  acting  as  a  board 
of  education  and  were  conducting  a  school  and  incurring 
obligations  which  would  produce  unfortunate  results.  If 
that  is  so,  the  condition  has  been  created  by  their  unlaw- 
ful acts  in  violation  of  public  law  which  they  must  be  pre- 
sumed to  have  known  and  understood.  However  much 
such  a  situation  is  to  be  regretted,  the  question  presented 
is  whether  the  law  and  the  constitution  shall  be  overturned 
and  set  aside  because  of  conditions  created  in  disregard  of 
their  limitations.  There  are  worse  conditions  than  not  hav- 
ing a  community  high  school  and  being  compelled  to  obtain 
such  education  as  the  district  schools  afford.  In  a  consti- 
tutional government  no  calamity  can  befall  the  State  or  the 
community  as  great  as  the  destruction  of  constitutional  safe- 
guards framed  with  deliberation  by  representatives  of  the 
people  and  adopted  as  the  fundamental  law.  The  fact  that 
the  appellants  have  acted  under  a  void  election  which  did 
not  create  any  district  and  have  been  conducting  a  school 
and  creating  obligations  is  not  of  such  overwhelming  im- 
portance as  to  justify  the  overthrow  of  the  constitution  and 
the  nullification  of  its  provisions. 
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(No.  14132. — ^Judgment  affirmed.) 
Th^  P^pi.E  of  THje  Stat^  of  Ii^unois,  Defendant  in  Er- 
ror, vs.  Wawer  Jasiecki,  Plaintiff  in  Error. 

Opinion  filed  December  22,  ip2i, 

1.  Criminal  law — indictment  for  embedding  checks  need  not 
describe  each  check  stolen.  An  indictment  against  an  agent  of  a 
corporation  for  embezzling  checks  or  other  securities  of  the  com- 
pany is  sufficient,  under  section  82  of  the  Criminal  Code,  if  it  al- 
leges the  embezzlement  generally,  without  describing  with  par- 
ticularity each  of  the  checks  or  securities  which  it  is  charged  the 
defendant  stole. 

2.  Same — People  not  required  to  elect,  at  outset,  on  which  act 
of  embezzlement  a  conviction  will  be  asked.  Where  the  offense 
charged  in  each  count  of  an  indictment  for  embezzlement  grows 
out  of  the  same  transactions  it  is  proper  to  join  the  offenses  in 
the  same  indictment,  and  the  People  should  not  be  required  to  elect, 
at  the  outset,  for  what  particular  act  of  embezzlement  a  conviction 
will  be  asked,  as  embezzlement  often  consists  of  many  acts  done  in 
a  scries,  which  together  constitute  the  crime. 

3.  Same — when  indictment  for  embezzlement  sufficiently  alleges 
ownership  of  the  property.  In  a  prosecution  for  embezzlement  it 
is  sufficient  that  the  indictment  charges  that  the  property  belongs 
to  persons  who  have  a  special  ownership  or  interest  in  the  property 
or  who  have  possession  of  it. 

4.  Same — when  defendant  is  not  a  joint  owner  of  checks  he  is 
charged  with  embezzling.  The  agent  of  a  loan  association  who  is 
charged  with  embezzling  the  company's  checks  representing  loans 
to  borrowers  is  not  proved  to  be  a  joint  owner  of  the  checks 
merely  because  the  borrower  usually  permitted  him  to  deduct  his 
fees  from  the  amount  due  the  borrower,  where  said  fee  was  a  fixed 
amount  and  not  based  on  a  percentage  of  the  amount  loaned  and 
where  there  was  no  understanding  that  the  agent  was  to  receive 
his  fees  out  of  said  checks. 

5.  Same — when  mistake  in  verdict  as  to  amount  of  money  em- 
bezzled is  not  prejudicial.  In  a  prosecution  for  embezzlement,  the 
fact  that  the  jury  did  not  give  the  defendant  credit  for  some  of 
the  money  for  which  he  properly  accounted  does  not  prejudice  his 
rights,  where  the  difference  is  not  sufficient  to  make  the  total  sum 
embezzled  less  than  $15 ;  and  a  finding  that  the  property  was  worth 
$15,700  is  not  prejudicial,  even  though  it  is  $700  more  than  that 
stated  in  the  bill  of  particulars. 
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6.  Same — when  failure  to  require  People  to  elect  in  embezzle- 
tnent  trial  will  not  reverse.  Where  it  develops  on  the  trial  for  em- 
bezzlement of  checks  that  the  conversion  of  each  check  was  a  sep- 
arate transaction,  the  court  should,  at  the  close  of  all  the  evidence, 
require  an  election  as  to  which  check  a  conviction  will  be  asked; 
but  the  refusal  to  require  an  election  will  not  require  a  reversal 
where  the  jury  could  have  reached  no  other  conclusion  than  one 
of  guilt  had  the  election  been  made  as  to  any  check,  each  of  which 
was  of  greater  value  than  $15. 

7.  Same — when  error  on  the  trial  is  not  ground  for  reversal. 
Where  it  can  be  said  from  the  record  that  an  error  committed  on 
the  trial  could  not  reasonably  have  affected  the  result  or  the  sub- 
stantial merits  of  the  case  the  judgment  of  the  trial  court  will  not 
be  reversed  for  such  error. 

Writ  of  Error  to  the  Criminal  Court  of  Cook  county ; 
the  Hon.  Chari,es  M.  Thomson,  Judge,  presiding. 

Henry  W.  Freeman,  and  MichaeIt  L.  Igoe,  for  plain- 
tiff in  error. 

Edward  J.  Brundage,  Attorney  General,  Robert  E. 
Crowe,  State's  Attorney,  and  Fwyd  E.  Britton,  (Henry 
T.  Chace,  Jr.,  Edward  E.  Wii^son,  and  Cwde  E.  Fisher, 
of  counsel,)  for  the  People. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court: 

Plaintiff  in  error,  Walter  Jasiecki,  was  charged  in  an 
indictment  consisting  of  three  counts  with  larceny  as  bailee 
of  six  checks,  with  embezzlement  of  the  same  checks,  and 
with  larceny  of  the  same  checks.  The  checks  were  the 
property  of  the  Loan  Association  of  the  Members  of  All 
Saints  Parish,  a  corporation,  and  were  of  the  total  value 
of  $15,700.  All  three  counts  were  submitted  to  a  jury, 
which  returned  a  verdict  finding  plaintiff  in  error  guilty 
of  larceny  by  embezzlement  and  finding  the  value  of  the 
property  stolen  to  be  $15,700. 
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Plaintiff  in  error  was  employed  in  the  capacity  of  con- 
veyancer for  the  loan  association.  When  a  person  desired 
to  borrow  money  from  the  association  he  made  applica- 
tion for  the  loan,  and  if  the  appraising  committee  reported 
favorably  and  the  board  of  directors  decided  to  make  the 
loan  the  applicant  was  required  to  become  a  member  of  the 
association.  It  was  part  of  the  duty  of  plaintiff  in  error 
to  examine  or  cause  to  be  examined  the  title  of  the  real 
estate  to  be  pledged  as  security  and  to  attend  to  the  draft- 
ing and  execution  of  the  necessary  papers  to  insure  to  the 
loan  association  a  first  lien  on  the  real  estate.  If  plaintiff 
in  error  approved  the  title  the  loan  association  issued  its 
check  for  the  amount  of  the  loan,  payable  to  the  order 
of  the  applicant,  which  check  the  applicant  would  immedi- 
ately indorse  and  return  to  the  association.  The  association 
thereupon  delivered  the  check  to  plaintiff  in  error  for  the 
purpose  of  making  distribution  of  the  proceeds.  If  there 
was  an  existing  incumbrance  on  the  real  estate  tendered  as 
security,  it  was  the  duty  of  plaintiff  in  error  to  see  that  this 
incumbrance  was  removed  by  the  payment  of  the  amount 
due.  After  paying  other  expenses  incidental  to  the  trans- 
fer of  the  real  estate  and  the  perfecting  of  the  loan  the  bal- 
ance of  the  proceeds  of  the  check  was  paid  to  the  applicant. 

In  January,  1916,  plaintiff  in  error  informed  the  secre- 
tary of  the  association  that  he  had  received  the  application 
of  Julius  Rutkowski  for  a  loan.  He  gave  the  secretary 
the  location  of  the  property  to  be  pledged,  and  after  the 
appraising  committee  and  board  of  directors  approved  the 
loan  the  secretary  informed  plaintiff  in  error  and  requested 
him  to  prepare  the  necessary  papers.  February  26,  19 16, 
plaintiff  in  error  reported  that  the  title  was  clear,  that  the 
necessary  papers  had  been  prepared,  and  requested  the  as- 
sociation to  issue  its  check.  A  check  was  issued,  payable 
to  the  order  of  Julius  Rutkowski,  for  the  sum  of  $3000. 
Plaintiff  in  error  placed  or  caused  to  be  placed  on  the  back 
of  this  check  the  name  of  Julius  Rutkowski.    Immediately 
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beneath  this  name  he  placed  his  indorsement  and  depos- 
ited the  check  to  the  credit  of  his  personal  account  in  the 
Northwest  State  Bank.  It  was  paid  in  regular  course  by 
the  drawee,  the  Northwestern  Trust  and  Savings  Bank,  and 
the  canceled  check  was  returned  to  the  loan  association. 
Rutkowski  and  the  entire  transaction  were  fictitious.  The 
plaintiff  in  error  appropriated  the  full  amount  of  this  check 
to  his  own  use. 

In  October,  19 16,  Mateusz  Moretz  made  application  to 
the  loan  association  for  a  loan  of  $1300.  Moretz  had  just 
acquired  title  to  a  piece  of  property  in  Chicago  upon  which 
there  was  a  mortgage  of  $900.  He  desired  to  borrow  the 
sum  of  $1300  so  that  he  might  clean  up  this  and  other  out- 
standing obligations.  The  property  was  appraised,  the  loan 
was  approved  and  a  check  issued  November  4,  19 16,  pay- 
able to  the  order  of  Moretz  for  $1300.  The  check  was 
indorsed  by  Moretz,  returned  to  the  secretary  of  the  as- 
sociation and  delivered  by  him  to  plaintiff  in  error,  who 
indorsed  the  check  and  deposited  it  to  the  credit  of  his 
personal  account.  The  check  was  paid  in  due  course  and 
returned  canceled  to  the  loan  association.  Plaintiff  in  error 
paid  over  to  Moretz  $195  and  delivered  to  him  a  statement 
showing  the  expenditure  of  the  remainder  of  the  $1300, 
which  included  payment  of  the  $900  loan  on  the  property. 
The  $900  loan  secured  by  the  mortgage  was  not  due  un- 
til December  18,  1917.  Plaintiff  in  error  did  not  pay  this 
loan  but  converted  to  his  own  use  $1105  of  the  proceeds 
of  this  check.  The  mortgage  was  later  discharged  by  the 
loan  association. 

March  3,  1917,  plaintiff  in  error  put  through  another 
fictitious  loan  for  $6000.  From  three  subsequent  loans  he 
appropriated  to  his  own  use  the  sums  of  $1900,  $1000  and 
$1800.  When  the  mortgagees  sought  to  collect  the  loans 
which  it  was  intended  plaintiff  in  error  should  pay  from 
the  proceeds  of  these  checks,  plaintiff  in  error  was  called 
before  the  board  of  directors  of  the  loan  association  for 
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an  explanation.  He  confessed  that  the  Rutkowski  and  Ko- 
necke  loans  were  fictitious  and  that  he  had  appropriated  to 
his  own  use  funds  from  the  other  four  loans. 

The  first  ground  urged  by  plaintiff  in  error  for  reversal 
of  this  judgment  is,  that  the  indictment  is  insufficient  for 
the  reason  that  it  does  not  describe  with  particularity  each 
of  the  six  checks  which  it  is  charged  plaintiff  in  error  stole. 
Section  82  of  the  Criminal  Code  provides  that  in  prosecu- 
tions for  the  offense  of  embezzling  checks  or  other  securi- 
ties for  money  of  any  incorporated  company  by  any  officer 
or  agent  of  such  company  it  shall  be  sufficient  to  allege 
generally  in  the  indictment  an  embezzlement,  fraudulent 
conversion,  or  taking  with  such  intent,  of  funds  of  such 
company  to  a  certain  value  or  amount,  without  specifying 
any  particulars  of  such  embezzlement.  The  indictment  mot 
these  requirements  and  was  therefore  sufficient. 

It  is  next  contended  that  the  court  erred  in  refusing 
to  require  the  prosecution  to  elect  under  which  count  and 
on  which  check  conviction  would  be  asked.  The  offense 
charged  in  each  count  of  the  indictment  grows  out  of  the 
same  transactions,  and  it  was  proper  for  the  prosecution  to 
join  the  offenses  in  the  same  indictment.  (Lyons  v.  Peo- 
ple, 68  111.  271 ;  People  v.  Fitzgerald,  297  id.  264.)  From 
the  face  of  the  indictment  it  could  not  be  ascertained  that 
the  conversions  of  the  several  checks  were  separate  and  dis- 
tinct offenses,  nor  could  it  be  ascertained  that  the  prose- 
cution would  be  able  to  prove  the  details  of  the  conversion 
or  conversions.  Section  82,  hereinbefore  referred  to,  pro- 
vides that  on  the  trial  for  embezzlement  evidence  may  be 
given  of  any  such  fraudulent  conversion,  and  that  it  shall 
be  sufficient  to  maintain  the  charge  in  the  indictment  if  it 
is  proved  that  any  check  or  other  security  for  money  of 
such  company,  of  whatever  value  or  amount,  was  fraudu- 
lently converted  by  such  officer  or  agent.  Embezzlement 
may,  and  often  does,  consist  of  many  acts  done  in  a  series 
of  months  or  even  years,  and  the  fact  at  last  disclosed  (that 
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the  employer's  money  and  fvmds  are  embezzled)  is  the 
crime  at  which  the  statute  on  embezzlement  is  directed. 
The  statute  was  passed  to  cover  offenses  related  to  but 
not  actually  being  the  crime  of  common  law  larceny.  In 
many  cases  of  embezzlement,  should  the  prosecution  be  com- 
pelled to  elect  at  the  outset  that  it  would  claim  a  conviction 
for  only  one  of  the  many  acts  of  the  series  that  constitute 
the  corpus  delicti,  it  would  be  doubtful  if  a  conviction  could 
be  had  against  an  officer  or  agent  of  a  corporation,  although 
the  accused  might  be  conceded  to  be  guilty  of  embezzling 
large  sums  of  moneys  or  securities  in  the  aggregate.  It  is 
for  this  reason  that  the  statute  has  provided  that  a  convic- 
tion may  be  had  if  the  prosecution  proves  the  embezzle- 
ment in  a  general  way.  There  was  no  error  in  the  court's 
refusal  to  require  the  prosecution  to  elect  at  the  outset  for 
what  particular  act  of  embezzlement  a  conviction  would 
be  asked.  Ker  v.  People,  no  111.  627;  Schints  v.  People, 
178  id.  320. 

It  is  next  contended  that  the  several  checks  were  the 
property  of  the  respective  payees,  and  that  there  was  a  vari- 
ance between  the  proof  and  the  allegations  of  the  indict- 
ment for  the  reason  that  the  indictment  charged  that  the 
checks  were  the  property  of  the  loan  association.  This  ar- 
gument certainly  has  no  force  with  respect  to  the  $3000 
Rutkowski  check  and  the  $6000  Konecke  check,  for  the  rea- 
son that  the  respective  payees  were  fictitious.  The  respec- 
tive payees  of  the  other  four  checks  indorsed  tlie  checks  in 
blank  and  delivered  them  to  the  association,  which  in  turn 
delivered  them  to  plaintiff  in  error.  The  checks  were  then 
the  property  of  the  association,  the  proceeds  of  which  were 
to  be  used  by  the  association  to  discharge  outstanding  in- 
debtedness of  the  borrower  and  for  other  authorized  pur- 
poses. The  conversion  of  the  checks  by  plaintiff  in  error 
caused  a  loss  to  the  association  and  not  the  several  payees. 
It  is  sufficient  that  the  indictment  charges  that  the  property 
belongs  to  persons  who  have  a  special  ownership  or  inter- 
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est  in  the  property  or  who  have  possession  of  it.  Ker  v. 
People,  supra;  People  v.  Fitzgerald,  supra. 

Plaintiff  in  error  received  a  fee  in  each  case  for  the  ex- 
amination of  the  title  and  the  preparation  of  the  necessary 
papers,  which  fee  was  to  be  paid  by  the  borrower.  This 
fee  was  a  fixed  amount  and  was  not  in  any  instance  based 
on  a  percentage  of  the  amount  loaned.  Ordinarily  his  fee 
was  deducted  from  the  proceeds  of  the  checks  turned  over 
to  him  by  the  loan  association,  and  it  is  contended  that  this 
gave  him  an  interest  in  each  check,  and  that  the  property 
which  he  is  charged  with  having  fraudulently  converted  was 
not,  therefore,  property  belonging  exclusively  to  the  loan 
association.  There  was  no  understanding  that  plaintiff  in 
error  was  to  receive  his  fees  from  the  check  issued  by  the 
loan  association  to  the  borrower,  and  the  fact  that  the  bor- 
rower usually  permitted  plaintiff  in  error  to  deduct  his  fees 
from  the  amount  due  the  borrower  at  the  conclusion  of 
the  transaction  did  not  make  plaintiff  in  error  a  joint  owner 
of  the  check.    People  v*  O'Parrell,  247  111.  44. 

It  is  next  contended  that  the  verdict  is  not  responsive 
to  the  charge  or  to  the  proof  because  the  jury  fixed  the 
value  of  the  property  stolen  at  $15,700.  This  was  the  total 
face  value  of  the  six  checks  delivered  to  plaintiff  in  error. 
The  bill  of  particulars  filed  pursuant  to  an  order  of  the 
court  states  that  plaintiff  in  error  embezzled  only  $1000  of 
a  $1700  check  issued  to  one  Wojciechowski.  The  fact 
that  the  jury  did  not  give  the  plaintiff  in  error  credit  for 
some  of  the  money  for  which  he  properly  accounted  did 
not  prejudice  his  rights  in  the  least.  The  statute  makes  em- 
bezzlement larceny,  and  the  punishment  fixed  for  larceny  is 
imprisonment  in  the  penitentiary  if  the  property  stolen  ex- 
ceeds the  value  of  $15.  The  only  purpose  in  requiring  the 
jury  to  find  the  value  of  the  property  stolen  is  to  have  it 
properly  determined  that  the  property  had  some  value  and 
that  the  value  was  either  more  or  less  than  $15.  The  find- 
ing by  the  jury  that  the  property  stolen  was  worth  $15,700 
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amounted  to  a  finding  that  the  value  of  the  property  stolen 
exceeded  $15,  which  is  all  that  the  statute  requires. 

The  only  serious  error  urged  by  plaintiff  in  error  is  the 
failure  of  the  criminal  court  to  require  the  People  to  elect, 
at  the  close  of  all  the  evidence,  on  which  check  conviction 
would  be  asked.  After  it  developed  on  the  trial  that  the 
conversion  of  each  check  was  a  separate  and  distinct  trans- 
action the  court  should  have  required  an  election.  (Good-- 
hue  V.  People,  94  111.  37.)  While  it  could  not  be  determined 
at  the  outset  that  the  conversions  were  separate  and  dis- 
tinct transactions,  the  evidence  clearly  showed  that  the  con- 
version of  each  check  was  independent  of  the  other  conver- 
sions as  to  time,  amount  and  circumstances.  As  soon  as 
that  situation  appears  on  the  trial  it  is  the  duty  of  the 
court  to  require  the  prosecution  to  elect.  {West  v.  Peo- 
ple, 137  111.  189;  S chintz  V.  People,  supra,)  These  trans- 
actions were,  however,  all  parts  of  one  scheme  to  defraud 
the  loan  association.  Each  separate  conversion  is  a  felony, 
and  the  punishment  provided  by  statute  is  the  same  whether 
the  amount  converted  is  $15.70  or  $15,700.  That  plaintiff 
in  error  converted  to  his  own  use  each  and  all  of  these 
checks  there  is  no  doubt.  There  is  no  pretense  that  he  is 
not  guilty  of  criminal  conduct.  He  did  not  testify  nor  did 
he  offer  any  evidence  in  explanation  or  mitigation  of  the 
offense.  The  objections  taken  to  the  legality  of  his  convic- 
tion are  of  the  most  technical  character.  We  must  deter- 
mine, therefore,  whether  in  this  state  of  the  record  we  will 
reverse  the  judgment  for  an  error  which  does  not  in  the 
least  affect  the  merits  of  the  case.  In  Leonard  v.  People, 
81  111.  308,  this  court  refused  to  disturb  a  judgment  where 
the  trial  court  refused  to  compel  the  prosecution,  before 
going  to  trial,  to  elect  specifically  what  particular  offense 
under  a  certain  section  of  the  Dram-shop  act  the  defendant 
was  to  be  required  to  answer,  where  the  record  showed 
that  no  evidence  was  offered  except  under  one  clause  of  the 
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section.  In  Mix  v.  People,  122  111.  641,  it  was  held  that 
tiie  error  in  overruling  a  motion  for  a  change  of  venue  on 
account  of  the  prejudice  of  the  judge  of  the  court  was  ren- 
dered harmless  by  the  case  being  tried  by  another  judge  of 
the  same  court,  on  the  ground  that  an  error  that  does  no 
harm  is  not  ground  for  reversing  a  judgment.  In  State 
V.  Hatfield^  66  N.  J.  L.  443,  49  Atl.  515,  it  was  held  that 
it  was  not  error,  on  a  prosecution  for  embezzling  money, 
to  refuse  a  motion  for  a  bill  of  particulars  of  each  embez- 
zlement where  there  was  no  question  as  to  the  receipt  of 
the  money  by  the  defendant,  the  defense  being  the  right  to 
retain  the  same  under  a  contract  of  agency.  As  we  have 
said,  plaintiff  in  error  makes  no  defense  on  the  merits.  He 
confessed  the  conversion  of  all  the  checks  in  question,  and 
on  the  trial  he  made  no  denial  or  explanation  of  this  con- 
fession. The  jury  could  have  reached  no  other  conclusion 
than  one  of  guilt  had  the  court  compelled  the  prosecution 
to  elect  on  which  check  it  would  proceed,  and  a  conviction 
on  any  one  of  the  checks  would  have  been  a  conviction  for 
a  felony,  so  we  are  unable  to  see  how  any  harm  was  done 
plaintiff  in  error  by  this  error.  Where  it  can  be  said  from 
the  record  that  an  error  committed  on  the  trial  could  not 
reasonably  have  affected  the  result  of  the  trial  the  judgment 
of  the  trial  court  should  be  affirmed.  (People  v.  Cardi- 
nelli,  297  111.  116;  IVistrand  v.  People,  218  id.  323.)  This 
court  has  held  in  a  number  of  cases  that  harmless  error 
will  not  reverse  a  judgment  where  the  result  reached  by 
such  judgment  is  clearly  right,  nor  will  it  reverse  a  judg- 
ment because  of  errors  not  affecting  substantial  merits  of 
the  case.    Johnson  v.  People,  202  111.  53. 

The  judgment  of  the  criminal  court  is  affirmed. 

Judgment  affirmed. 
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(No.  13980. — Reversed  and  remanded.) 

Th«  Peopi*E  ex  rel.  S.  J.  Hanks  et  d.  Appellees,  vs. 

A.  L.  Benton  et  al.  Appellants. 

Opinion  filed  December  ^2,  jp2J. 

1.  Schools — act  of  ipip  for  organisation  of  community  consoli- 
dated school  districts  is  not  invalid.  The  act  of  191 9  authoriz- 
ing the  creation  of  community  consolidated  school  districts  does 
not  contravene  any  of  the  provisions  of  the  constitution,  and  un- 
der said  act  any  compact  and  contiguous  territory  bounded  by 
school  district  lines  may  be  organized  into  a  community  consoli- 
dated school  district,  regardless  of  whether  the  territory  embraced 
within  its  boundaries  lies  in  one  or  more  townships  or  in  one  or 
more  counties. 

2.  Same — the  Supreme  Court  must  dispose  of  case  under  law  in 
force  when  its  decision  is  rendered.  In  a  proceeding  by  quo  war- 
ranto attacking  the  organization  of  a  school  district  the  Supreme 
Court  must  dispose  of  the  case  under  the  law  in  force  when  its 
decision  is  rendered  and  not  as  the  law  was  when  the  judgment  was 
rendered  in  the  circuit  court 

3.  Same — curative  act  of  ip2j  applies  only  to  districts  organised 
prior  to  its  passage.  The  curative  act  of  1921  validating  the  or- 
ganization of  community  consolidated  school  districts  is  entirely 
retroactive  and  applies  only  to  districts  where  the  attempted  or- 
ganization took  place  prior  to  its  passage  and  approval. 

4.  Same — curative  act  of  May  4, 1921,  validates  district  if  elec- 
tion failed  to  conform  to  Ballot  law.  The  curative  act  of  May  4, 
192 1,  validates  the  attempted  organization  of  a  community  consoli- 
dated school  district  where  the  election  did  not  conform  to  the  pro- 
visions of  the  Australian  Ballot  law  in  that  the  ballots  did  not 
contain  the  endorsements  required  by  section  14  of  said  law,  as  the 
legislature  has  authority  to  provide  for  the  organization  of  such 
districts  under  an  election  different  from  that  provided  by  the  Bal- 
lot law  or  without  any  vote  on  the  question. 

5.  Quo  WARRANTO — demurrer  to  plea  admits  facts  stated  in  plea 
to  be  true.  By  filing  a  general  and  special  demurrer  to  a  plea  to 
an  information  in  the  nature  of  quo  warranto  the  relators  admit 
the  facts  stated  in  the  plea  to  be  true,  and  the  only  question  pre- 
sented is  whether  the  facts  stated  present  a  good  defense  to  the 
information. 

Dunn  and  Cartwright,  JJ.,  dissenting. 
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Appeai.  from  the  Circuit  Court  of  Macon  county;  the 
Hon.  W11.1.IAM  K.  Whitfieu>,  Judge,  presiding. 

LeForgee,  Bi,ack  &  Samuew,  for  appellants. 

Jesse  L.  Deck,  State's  Attorney,  and  Whitley  &  FiTz- 
GERAi*D,  for  appellees. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court : 

The  State's  attorney  of  Macon  county  by  leave  of  the 
circuit  court  filed  an  information  in  the  nature  of  qtw  war- 
ranto against  appellants,  calling  upon  them  to  show  by  what 
authority  Community  Consolidated  School  District  No.  154 
claims  to  exist  and  by  what  authority  appellants  claim  to 
hold  the  office  of  president  and  members  of  the  board  of 
education  of  said  district.  A  general  and  special  demurrer 
filed  to  the  information  was  overruled.  Appellants  then 
filed  a  plea  setting  forth  the  proceedings  for  the  organiza- 
tion of  the  consolidated  district  out  of  the  territory  of 
school  districts  Nos.  30,  32  and  33  of  Macon  county  and 
their  election  as  president  and  members  of  the  board  of 
education  of  said  consolidated  district.  Appellees  filed  a 
general  and  special  demurrer  to  the  plea  and  the  demurrer 
was  sustained.  Appellants  elected  to  stand  by  their  plea 
and  judgment  was  entered  ousting  appellants.  This  appeal 
followed. 

Appellees  contend  that  the  judgment  of  the  circuit  court 
ought  to  be  affirmed  for  the  following  reasons :  First,  the 
act  which  authorizes  the  creation  of  community  consoli- 
dated school  districts  is  unconstitutional;  second,  the  act 
does  not  apply  to  the  consolidation  of  school  districts  ly- 
ing wholly  within  one  county;  third,  because  the  territory 
embraced  within  the  consolidated  district  lay  wholly  in  one 
township  it  must  be  organized  under  sections  46  or  121a 
of  the  general  School  law;   fourth,  the  ballots  used  in  the 
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election  to  organize  the  district  and  in  the  dection  of  the 
board  of  education  did  not  contain  the  official  indorsement 
of  the  county  superintendent  of  schools,  as  required  by  sec- 
tion 14  of  the  Ballot  law,  and  the  election  was  not  con- 
ducted in  accordance  with  the  Australian  ballot  system  and 
is  therefore  void ;  and  fifth,  the  territory  embraced  within 
Community  Consolidated  School  District  No.  154  overlaps 
territory  embraced  within  Community  Consolidated  School 
Districts  Nos.  152  and  153,  organized  prior  to  consolidated 
district  No.  154. 

All  the  contentions  of  appellees  with  respect  to  the  first 
three  points  have  been  considered  and  answered  in  People 
V.  Ext  on,  298  111.  119,  People  v.  Shultz,  id.  125,  and  Peo- 
ple V.  Moyer,  id.  143.  We  there  held  that  the  act  of  1919 
authorizing  the  creation  of  community  consolidated  school 
districts  did  not  contravene  any  of  the  provisions  of  the 
constitution,  and  that  under  its  provisions  any  compact  and 
contiguous  territory  bounded  by  school  district  lines  may 
be  organized  into  a  community  consolidated  school  dis- 
trict, regardless  of  whether  the  territory  embraced  within 
its  boundaries  lies  in  one  or  more  townships  or  one  or 
more  counties. 

At  the  time  judgment  was  entered  in  the  circuit  court 
the  court  properly  held  that  the  elections  involved  were 
void  for  the  reason  that  the  ballots  used  contained  no  in- 
dorsements and  that  the  election  was  not  otherwise  con- 
ducted in  accordance  with  the  provisions  of  the  Australian 
Ballot  law,  {People  v.  Williayns,  298  111.  86;  People  v. 
Bushu,  288  id.  277;)  but  we  must  dispose  of  the  case  un- 
der the  law  in  force  at  this  time  and  not  as  it  was  when 
judgment  was  rendered  in  the  circuit  court.  {People  v. 
Madison,  280  111.  96.)  May  4,  1921,  there  became  effective 
in  this  State  an  act  entitled  "An  act  to  legalize  the  organi- 
zation of  certain  community  consolidated  school  districts." 
That  act  provides:  "That  in  all  cases  where  a  majority 
of  the  inhabitants,  regardless  of  sex,  of  any  contiguous  ter- 
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ritory  bounded  by  school  district  lines,  voting  on  the  prop- 
osition, having  voted  at  any  election  called  for  the  purpose 
by  a  county  superintendent  of  schools  in  favor  of  the  or- 
ganization of  such  territory  into  a  community  consolidated 
school  district,  and  when  at  a  subsequent  election  similarly 
called  and  held,  a  board  of  education  has  been  chosen  for 
such  district,  each  such  election  is  hereby  made  legal  and 
valid,  and  such  territory  is  hereby  declared  legally  and  val- 
idly organized  and  established  as  a  community  consolidated 
school  district."  ^(Laws  of  1921,  p.  796.)  This  act  is  en- 
tirely retroactive  and  applies  only  to  districts  where  the  at- 
tempted organization  took  place  prior  to  its  passage  and 
approval.  The  legislature  had  authority  to  provide  for  the 
organization  of  community  consolidated  school  districts  un- 
der an  election  different  from  that  provided  by  the  Aus- 
tralian Ballot  law  and  to  authorize  the  use  of  ballots  that 
did  not  contain  the  indorsements  required  by  section  14  of 
said  law  or  without  any  vote  on  the  question  at  all.  Hav- 
ing the  power  to  authorize  the  organization  of  the  district 
in  question  and  the  election  of  appellants  as  members  of 
the  board  of  education  at  an  election  held  in  accordance 
with  the  provisions  of  the  act  of  1921  hereinbefore  quoted, 
the  legislature  has  the  power  to  validate  the  district  there- 
tofore irregularly  organized.  (Fisher  v.  Fay,  288  111.  11 : 
People  V.  Militzer,  272  id.  387 ;  People  v.  Opie,  ante,  p.  11.) 
Since  the  passage  of  the  act  of  May  4  the  form  of  ballot 
used  and  the  method  of  conducting  the  elections  in  question 
are  no  longer  valid  objections  to  the  legality  of  Community 
Consolidated  School  District  No.  1 54  for  the  reasons  given 
in  the  cases  cited. 

The  petition  for  a  vote  upon  the  question  of  consolidat- 
ing school  districts  Nos.  30,  32  and  33  into  a  community 
consolidated  school  district  was  filed  with  the  superintend- 
ent of  schools  of  Macon  county  July  23,  1920,  and  the  elec- 
tion pursuant  thereto  was  held  August  23,  1920.  Appellees 
allege  in  their  information  that  school  districts  Nos.  30,  31 
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and  49  of  Macon  county  were  theretofore  organized  into 
Consolidated  School  District  No.  152,  pursuant  to  an  elec- 
tion held  August  7,  1920,  in  accordance  with  the  provisions 
of  section  121a  of  the  School  act,  (Laws  of  191 7,  p.  733,) 
and  that  school  districts  Nos.  33  and  34  of  Macon  county 
had  theretofore  been  organized  into  Consolidated  School 
District  No.  153  pursuant  to  an  election  held  August  21, 
1920,  according  to  the  provisions  of  the  same  section.  By 
their  plea  appellants  say:  "That  the  territory  comprising 
Community  Consolidated  School  District  No.  154,  or  any 
part  thereof,  is  not  in  any  other  consolidated  school  dis- 
trict ;  that  the  records  of  the  Macon  county  clerk's  office, 
the  Macon  county  superintendent's  office  or  the  recorder  of 
deeds'  office  did  not  at  the  time  of  the  organization  elec- 
tion herein  above  referred  to,  or  at  any  time  since  the  date 
of  said  election,  show  that  said  territory,  or  any  part  there- 
of, is  organized  as  consolidated  district  152  or  153,  as  is 
alleged  in  the  petition  for  leave  to  file  an  information  and 
in  the  information  filed  herein ;  that,  in  fact,  there  was  at 
the  time  of  the  filing  of  the  petition  to  organize  said  dis- 
trict above  mentioned  or  the  holding  of  the  election  above 
mentioned,  or  at  the  time  of  the  filing  of  this  suit,  no  rec- 
ord, returns,  report,  papers  or  memorandum  of  any  kind 
or  character  on  file  in  any  of  said  offices,  or  in  any  other 
place  of  public  record  in  said  Macon  county,  of  the  organ- 
ization of  any  school  district  embracing  or  including  the 
territory  above  described  or  any  part  thereof."  By  the  de- 
murrer appellees  admit  the  facts  stated  in  the  plea  to  be 
true,  and  the  only  question  before  us  is  whether  such  facts 
present  a  good  defense  to  the  information.  If  it  is  true 
that  Community  Consolidated  School  District  No.  154  em- 
braces within  its  limits  a  part  of  the  territory  of  two  other 
legally  organized  consolidated  school  districts,  then  district 
No.  154  is  not  a  legally  organized  district  for  the  reason 
that  the  territory  embraced  within  its  limits  is  not  bounded 
by  school  district  lines,  and  for  the  further  reason  that  two 
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school  districts  exercising  the  same  powers  cannot  legally 
exist  at  the  same  time  in  the  same  territory  In  the  present 
state  of  the  pleadings  the  legality  of  the  organization  of 
consolidated  districts  Nos.  152  and  153  is  not  before  us,  and 
we  are  therefore  not  able  to  say  that  Community  Consoli- 
dated District  No.  154  embraces  parts  of  territory  of  other 
consolidated  school  districts  theretofore  legally  organized. 
In  view  of  the  present  state  of  the  law  the  judgment 
is  reversed  and  the  cause  remanded  to  the  circuit  court  of 
Macon  county  for  further  proceedings  consistent  with  the 
views  herein  expressed.  Reversed  and  remanded. 

Dunn  and  Cartwright,  JJ.,  dissenting: 

Community  Consolidated  School  District  No.  154  was 
constituted  out  of  the  territory  of  original  school  districts 
Nos.  30,  32  and  33,  by  virtue  of  an  election  held  on  Au- 
gust 23,  1920.  The  petition  charged  that  before  that  time 
district  No.  30  had  been  consolidated  with  districts  Nos.  31 
and  49  so  as  to  form  Consolidated  School  District  No.  152 
pursuant  to  an  election  held  on  August  7,  1920,  in  accord- 
ance with  the  provisions  of  section  121a  of  the  School  law, 
and  that  school  district  No.  33  had  been  consolidated  with 
school  district  No.  34  so  as  to  form  Consolidated  School 
District  No.  153  pursuant  to  an  election  held  on  August  21, 
1920,  in  accordance  with  the  provisions  of  section  121a  of 
the  School  law.  The  information  set  forth  at  length  the 
proceedings  under  section  121a  resulting  in  the  formation 
of  the  Consolidated  School  Districts  Nos.  152  and  153. 
By  these  consolidations  districts  No.  30  and  No.  33  ceased 
to  exist  as  school  districts  but  became  a  part  of  the  con- 
solidated districts,  respectively,  and  it  was  claimed,  there- 
fore, that  the  territory  comprising  Community  Consolidated 
School  District  No.  154  was  not  composed  of  territory 
bounded  by  school  district  lines. 

So  far  as  this  part  of  the  information  is  concerned  the 
plea  states:     "That  the  territory  comprising  Community 
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Consolidated  School  District  No.  154,  or  any  part  thereof, 
is  not  in  any  other  consolidated  school  district ;  that  the  rec- 
ords of  the  Macon  county  clerk's  office,  the  Macon  county 
superintendent's  office  or  the  recorder  of  deeds'  office  did 
not  at  the  time  of  the  organization  election  herein  above 
set  forth,  or  at  any  time  since  tlie  date  of  said  election, 
show  that  said  territory,  or  any  part  thereof,  is  organized 
as  consolidated  district  152  or  153,  as  is  alleged  in  the 
petition  for  leave  to  file  an  information  and  in  the  infor- 
mation filed  herein;  that,  in  fact,  there  was  at  the  time 
of  the  filing  of  the  petition  to  organize  said  district  above 
mentioned  or  the  holding  of  the  election  above  mentioned, 
or  at  the  time  of  the  filing  of  this  suit,  no  record,  returns, 
report,  papers  or  memorandum  of  any  kind  or  character  on 
file  in  any  of  said  offices,  or  in  any  other  place  of  public 
record  in  said  Macon  county,  of  the  organization  of  any 
school  district  embracing  or  including  the  territory  above 
described  or  any  part  thereof." 

This  plea  does  not  answer  the  charge  in  the  information 
that  original  school  districts  Nos.  30  and  33  had  ceased  to 
exist  and  become  a  part  of  consolidated  districts  Nos.  152 
and  1 53.  The  averments  of  the  information  show  the  con- 
solidation of  the  original  school  districts  and  the  legal  or- 
ganization of  school  districts  Nos.  152  and  153.  The  plea 
does  not  deny  that  the  acts  alleged  to  have  been  done  in 
the  formation  of  the  consolidated  districts  did  occur.  If 
they  did  occur,  then  original  districts  Nos.  30  and  33 
ceased  to  exist,  the  consolidated  districts  Nos.  152  and  153 
were  legally  organized,  and  the  territory  composing  dis- 
trict No.  30  and  district  No.  33  became  a  part  of  the  new 
consolidated  districts.  The  statement  of  the  plea  that  the 
territory  comprising  Community  Consolidated  School  Dis- 
trict No.  1 54,  or  any  part  thereof,  is  not  in  any  other  con- 
solidated school  district  is  a  mere  statement  of  the  conclu- 
sion of  the  pleader,  not  founded  upon  any  fact  alleged  and 
not  denying  any  fact  stated  in  the  information. 
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The  statement  that  the  records  of  the  Macon  county- 
clerk's  office,  the  county  superintendent's  office  and  the  of- 
fice of  the  recorder  of  deeds  did  not  show  that  the  territory, 
or  any  part  thereof,  was  organized  as  consolidated  district 
No.  152  or  No.  153,  and  that  no  record,  returns,  report, 
papers  or  memorandum  of  any  kind  was  on  file  in  any  of 
said  offices,  or  any  other  place  of  public  record  in  Macon 
county,  of  the  organization  of  any  school  district  embracing 
or  including  the  territory  above  described,  or  any  part  there- 
of, is  immaterial.  There  is  nothing  in  the  statute  which 
requires  any  such  record  preliminary  or  as  a  condition 
precedent  to  the  organization  of  a  consolidated  school  dis- 
trict under  section  121a  of  the  School  law.  The  provision 
of  paragraph  (c)  of  that  section  is,  that  upon  the  election 
called  in  the  manner  required  by  paragraph  (fe),  if  in  each 
school  district  the  majority  of  the  votes  upon  the  proposi- 
tion shall  be  in  favor  of  the  consolidation  such  district  shall 
be  consolidated.  No  record,  return,  report  or  paper  of  any 
kind  is  required  to  be  filed  in  any  office  or  other  place 
of  public  record  in  the  county.  An  election  called  in  the 
manner  required  by  the  section,  resulting  favorably  to  the 
consolidation  in  each  of  the  school  districts  aflfected,  auto- 
matically eflfects  the  consolidation. 

The  statute  requires  the  trustees  of  schools,  on  dividing 
a  township  into  school  districts,  to  cause  a  map  of  the 
township  to  be  prepared  on  which  the  districts  shall  be 
designated  by  their  respective  numbers,  and  when  a  change 
shall  be  made  in  the  boundaries  of  the  school  district,  that 
a  statement  of  such  change  in  the  map  shall  be  delivered 
to  the  county  clerk,  and  makes  it  the  duty  of  the  county 
clerk  to  file  such  statement,  and  all  papers  relating  thereto, 
and  record  them.  The  filing  of  such  a  map,  however,  is 
not  a  prerequisite  to  the  formation  of  a  district.  As  said 
in  School  Directors  v.  School  Directors,  73  III.  249,  it  is 
in  nowise  connected  with  the  formation  of  the  district,  but 
its  obvious  purpose  is  to  enable  the  county  clerk  to  cor- 
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rectly  extend  the  taxes  levied  by  the  directors  in  the  vari- 
ous districts.  It  is  further  said:  "That  there  should  be 
such  a  map  filed  for  that  purpose  is  true,  but  if  not  filed, 
and  the  clerk  were  to  extend  the  taxes  on  the  property  in 
districts  from  the  records  of  the  board  of  trustees,  it  would 
not  form  a  valid  objection  to  the  tax  thus  levied,  nor  can 
it  to  the  legal  and  valid  organization  of  a  school  district 
that  the  map  is  not  properly  made  or  filed."  It  was  so  held 
again  in  School  Directors  v.  School  Directors,  135  111.  464. 
In  our  judgment  the  demurrer  to  the  plea  was  properly 
sustained  and  the  judgment  of  the  circuit  court  should  be 
affirmed. 


(No.  143 1 3. — Judgment  affirmed.) 
The  People  ex  rel,  Frank  J.  Weber  et  al.  Appellants,  vs. 

A.  E.  Ritscher  et  cU.  Appellees. 

Opinion  filed  December  22,  ip2J. 

1.  Quo  WARRANTO — fHOtion  to  Set  Gside  order  for  filing  infor- 
mation must  be  included  in  bill  of  exceptions.  In  a  quo  warranto 
proceeding  to  attack  the  organization  of  a  community  high  school 
district  a  motion  to  set  aside  the  order  allowing  the  information 
to  be  filed  is,  in  effect,  a  motion  to  dismiss  the  proceedings  and 
must  be  preserved  by  a  bill  of  exceptions  to  enable  a  court  of  re- 
view to  consider  the  lower  court's  action,  and  it  is  not  sufficient  to 
include  the  motion  in  the  common  law  record.  (People  v.  Cowen, 
283  111.  308,  followed.) 

2.  Appeals  and  errors — proceedings  of  circuit  court  are  pre- 
sumed  to  be  regular  until  error  is  shown  of  record.  As  the  cir- 
cuit court  is  a  court  of  general  jurisdiction  its  proceedings  will  be 
presumed  to  be  regular  and  free  from  error  until  error  is  shown 
from  the  record,  and  every  reasonable  intendment  not  negatived 
by  the  record  is  to  be  indulged  in  support  of  the  judgment  below. 

AppEai,  from  the  Circuit  Court  of  Morgan  county ;  the 
Hon.  Norman  L.  Jones,  Judge,  presiding. 

Cari*  E.  Robinson,  State's  Attorney,  and  Thompson 
&  Thompson,  for  appellants. 
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WiwoN  &  Butler,  for  appellees. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

This  is  a  quo  warranto  proceeding  brought  by  the  State's 
attorney  of  Morgan  county  on  the  relation  of  certain  per- 
sons against  appellees,  charging  them  with  usurping  the 
offices  of  members  of  the  board  of  education  of  Meredosia 
Community  High  School  District  No.  125.  The  relators 
claimed  in  their  petition  that  the  territory  to  be  included 
within  said  district  was  not  so  described  in  the  proceed- 
ings to  organize  the  district  that  the  boundaries  of  the 
district  could  be  located  by  a  surveyor.  Certain  property 
owners  made  affidavits  in  support  of  the  petition  for  in- 
formation in  the  nature  of  quo  zvarranto,  setting  forth  the 
reasons  why  the  description  was  not  sufficiently  definite 
and  accurate,  and  leave  was  granted  to  file  an  information 
against  appellees.  Later  the  court  entered  a  rule  on  re- 
spondents to  show  cause  why  they  should  not  be  required 
to  answer  the  petition.  During  the  same  term  the  court 
set  the  cause  for  hearing,  and  before  the  hearing  respond- 
ents filed  an  answer,  in  which  they  alleged  that  the  descrip- 
tion of  the  district  was  sufficiently  definite  and  accurate, 
and  affidavits  were  filed  in  support  of  the  answer.  There- 
after, on  the  date  for  which  the  hearing  was  set,  the  re- 
spondents moved  the  court  to  set  aside  the  order  granting 
leave  to  file  the  information,  and  in  support  of  the  motion 
alleged  that  since  the  information  had  been  filed  the  legis- 
lature had  passed  a  bill,  which  had  become  a  law,  whereby 
the  organization  of  Meredosia  Community  High  School 
District  had  been  validated.  Thereupon,  on  June  i,  1921, 
the  trial  court  entered  an  order  setting  aside  the  leave  there- 
tofore granted  to  file  the  information.  From  the  judgment 
setting  aside  the  order  granting  leave  to  file  the  informa- 
tion petitioners  excepted  and  prayed  an  appeal  to  this  court. 

Appellants  argue  that  the  court  erred  in  sustaining  re- 
spondents' motion  to  set  aside  the  leave  granted  relators  to 


42  The  People  t;.  Bitschbr.  [301  111. 

file  the  information ;  that  the  reasons  given  in  the  petition, 
considered  with  the  answer  and  accompanying  affidavits, 
show  that  leave  was  properly  granted,  and  that  the  trial 
court  in  setting  aside  the  order  did  not  follow  the  rules 
laid  down  by  this  court  in  People  v.  Union  Elevated  Rail- 
way Co.  263  111.  32,  People  v.  Union  Elevated  Railroad  Co. 
269  id.  212,  People  v.  City  of  Chicago ,  270  id.  188,  and 
People  V.  Wanner,  276  id.  460. 

Counsel  for  appellees  argue  that  the  record  in  this  case 
contains  no  bill  of  exceptions  or  stenographic  report;  that 
none  of  the  errors  assigned  and  relied  upon  by  appellants 
can  be  considered  by  this  court;  that  it  is  an  elementary 
proposition  that  motions  and  rulings  are  not  a  part  of  the 
record  unless  made  so  by  a  bill  of  exceptions  or  steno- 
graphic report ;  that  this  rule  was  laid  down  by  this  court 
in  a  somewhat  similar  case  in  People  v.  Cozven,  283  111. 
308,  where  the  court  said  (p.  312)  :  "Appellants  have  as- 
signed error  on  the  court's  ruling  on  their  purported  mo- 
tions to  set  aside  the  order  granting  leave  to  appellee  to  file 
the  information  and  to  abate  the  suit.  Appellants  cannot 
question  in  this  court  the  court's  rulings  upon  either  one  of 
said  motions,  for  the  reason  that  there  is  no  bill  of  excep- 
tions or  stenographic  report  signed  by  the  judge  and  filed 
with  this  record.  Motions  and  rulings  thereon  must  be  in- 
corporated either  in  a  bill  of  exceptions  or  stenographic  re- 
port and  signed  by  the  judge  of  the  lower  court  before  they 
can  become  a  part  of  the  record.  Before  the  common  law 
record  can  be  enlarged  and  added  to,  there  must  be  had 
and  signed  by  the  presiding  judge  such  bill  of  exceptions 
or  stenographic  report.  [Citing  authorities.]  Recitals  in 
the  judgment  order  of  the  court  and  suggestions  of  coun- 
sel in  their  brief  and  argument  that  certain  rulings  were 
made  on  motions,  supported  by  affidavits,  are  not  sufficient 
to  entitle  parties  to  a  decision  thereon  by  this  court  on  er- 
rors assigned." 
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While  in  their  argument  originally  filed  appellants  rely 
very  strongly  upon  the  matters  set  out  in  the  affidavits  and 
motions,  they  seem  to  concede  in  their  reply  brief  that  un- 
der the  ruling  of  the  court  in  the  decision  just  quoted  from, 
the  affidavits  cannot  be  considered  by  this  court  in  passing 
on  the  question  whether  the  order  granting  leave  to  file 
the  information  was  properly  set  aside  and  leave  to  file  the 
information  refused,  but  they  insist  in  their  reply  brief  that 
the  facts  in  that  case  were  so  very  different  from  those  in 
this  case  that  what  is  said  there  cannot  apply  to  the  situ- 
ation here  presented;  that  so  far  as  they  have  been  able 
to  ascertain  from  the  decisions,  this  court  has  never  held 
"that  a  motion  made  in  the  trial  court  which  is  in  writing 
and  states  definitely  the  ground  upon  which  the  motion  is 
based,  and  on  which  the  court  made  an  order  and  judgment, 
which  was  excepted  to,  and  such  exceptions  also  appear  in 
the  record  proper,  and  as  a  consequence  of  the  court's  rul- 
ing on  such  motion  there  resulted  a  final  determination  and 
judgment  in  the  case,"  a  bill  of  exceptions  was  either  proper 
or  necessary  in  order  to  bring  the  correctness  of  such  judg- 
ment before  a  court  of  review. 

While,  perhaps,  the  facts  in  People  v.  Cowen,  supra, 
are  not  identical  with  the  facts  in  this  case  on  this  point, 
we  think  the  reasoning  in  that  case,  in  view  of  the  au- 
thorities cited,  must  be  held  conclusive  on  this  question. 
That  case  cited  with  approval  People  v.  Ellsworth,  261 
111.  275,  where  the  court  laid  down  this  rule  (p.  278)  : 
"Motions  of  various  kinds  made  during  the  progress  of 
the  cause,  and  rulings  by  the  court  thereon,  must,  in  order 
to  be  reviewed,  be  preserved  by  a  bill  of  exceptions," — 
citing  3  Ency.  of  PI.  &  Pr.  392,  where  that  rule  was  laid 
down.  To  the  same  effect  is  2  R.  C.  L.  127,  and  authori- 
ties there  cited,  and  4  Corpus  Juris,  92,  239,  and  authorities 
there  cited.  The  authority  that  comes  nearest  to  support- 
ing the  argument  of  counsel  for  appellants  in  any  respect  is 
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found  in  the  Standard  Encyclopedia  of  Procedure,  (vol.  4, 
p.  302,)  where  it  is  said  that  in  some  jurisdictions  "all  di- 
rect motions  based  on  facts  shown  by  the  record,  with  the 
rulings  thereon  and  exceptions  thereto,  form  a  part  of  the 
record  without  a  bill  of  exceptions."  But  the  decisions 
cited  in  this  authority  give  among  examples  of  motions 
that  must  be  shown  in  the  bill  of  exceptions,  motions  to 
dismiss  the  cause.  This  motion  to  set  aside  the  order  on 
which  the  information  was  allowed  to  be  filed  and  to  re- 
fuse to  allow  it  to  remain  on  file  is  practically,  in  effect, 
a  motion  to  dismiss  the  proceedings,  and  according  to  the 
decisions  cited  and  authorities  heretofore  referred  to,  such 
a  motion  would  have  to  be  preserved  by  a  bill  of  excep- 
tions in  order  to  be  considered  by  a  court  of  review.  Not 
only  do  we  consider  the  holding  of  this  court  in  People 
v.  Cowen,  supra,  as  decisive  of  this  question,  but  practically 
by  a  unanimity  of  authorities  in  other  jurisdictions  the  same 
conclusion  must  be  reached.  Whatever  might  be  the  con- 
clusion reached  by  this  court  from  a  consideration  of  the 
affidavits  and  other  matters  presented  before  the  trial  court 
as  to  whether  or  not  the  order  setting  aside  the  leave  to 
file  the  information  should  be  set  aside,  on  the  record 
before  us  we  cannot  say  that  the  trial  court  did  not  rule 
rightly,  on  the  showing  before  us  in  the  record  for  review, 
in  setting  aside  the  order  and  refusing  to  consider  the  in- 
formation. The  circuit  court  is  a  court  of  general  juris- 
diction, and  in  a  court  of  that  character  its  proceedings  will 
be  presumed  to  be  regular  and  free  from  error  until  error 
is  shown  from  the  record.  Every  reasonable  intendment 
not  negatived  by  the  record  is  to  be  indulged  in  support 
of  the  judgment  below.  Bonardo  v.  People,  182  111.  411;  ' 
People  V.  Ellsworth,  supra. 

On  the  record  before  us  there  can  be  no  other  conclu- 
sion reached  than  that  the  judgment  of  the  trial  court  should 

be  sustained 

Judgment  affirmed. 


Dec.  '21.1  The  People  v.  Kirkham.  45 

(No.  141 83. — Reversed  and  remanded.) 

The  PKOPI.E  ex  rei  J.  L.  Vick  et  aL  Appellants,  vs. 

D.  I.  Kirkham  et  aL  Appellees. 

Opinion  filed  December  22,  1^21, 

1.  Schools — what  territory  constitutes  a  "community"  high 
school  district.  The  territory  comprising  a  community  high  school 
district  should  be  limited  to  a  community  of  people  with  common 
interests  and  associations  and  with  a  community  center,  and  should 
be  bounded,  so  far  as  practicable,  in  the  spirit  of  the  law,  by  an 
imaginary  line  beyond  which  the  people  go  in  the  opposite  direc- 
tion toward  another  community  center. 

2.  Same — territory  of  community  high  school  district  should  be 
compact  and  contiguous.  The  constitution  and  the  laws  intend  that 
a  community  high  school  district  shall  not  be  abnormal  in  size  but 
shall  be  composed  of  such  compact  and  contiguous  territory  as  will 
permit  reasonably  convenient  attendance  on  the  high  school  under 
ordinary  circumstances,  and  if  a  district  be  so  organized  as  to  in- 
clude within  its  boundaries  an  impassable  area  of  hilly,  forest  or 
swamp  land  of  considerable  extent,  or  an  unbridged  river,  it  is 
not  compact  and  contiguous  within  the  spirit  of  the  law. 

3.  Same — when  demurrer  to  plea  setting  up  curative  act  of  ip2i 
should  be  sustained.  Where  an  information  attacking  the  organi- 
zation of  a  community  high  school  district  alleges  that  the  district 
is  not  compact  and  contiguous,  a  demurrer  to  a  plea  setting  up  the 
curative  act  of  1921  should  be  sustained;  and  whether  the  plea  be 
considered  as  a  plea  in  abatement  or  in  bar,  upon  further  plead- 
ing, after  remandment  of  the  cause,  cither  party  may  introduce 
proof  on  the  question  whether  the  territory  of  the  district  is  com- 
pact and  contiguous. 

4.  Quo  WARRANTO — defendant  to  information  has  burden  of  set- 
ting out  his  title.  In  a  quo  ivarranto  proceeding  the  People  are  not 
bound  to  show  anything  but  the  defendant  to  the  information  must 
either  disclaim  or  justify,  and  if  he  justifies  he  must  show  on  the 
face  of  the  plea  of  justification  that  he  has  a  valid  title  to  the  office. 

5.  Same — whether  plea  to  information  is  in  bar  or  abatement 
depends  on  nature  of  defense.  Pleadings  in  quo  warranto  pro- 
ceedings are  governed  by  the  same  rules  that  prevail  in  other  civil 
actions,  and  the  proper  practice  is  for  the  defendant  or  respond- 
ent to  file  a  plea,  but  whether  he  pleads  in  bar  or  in  abatement 
depends  upon  the  nature  of  the  defense. 

Cartwright  and  Dunn,  JJ.,  dissenting. 
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Appeai,  from  the  Circuit  Court  of  Alexander  county; 
the  Hon.  Wii^uam  N.  Buti^^r,  Judge,  presiding. 

LesuE  L.  WiIvBOURN,  State's  Attorney,  Ai^Exander 
WiwoN,  and  M.  J.  O'Shea,  for  appellants. 

Dewey  &  Cummins,  and  Asa  J.  Wii^bourn,  for  ap- 
pellees. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

A  petition  was  filed  by  the  State's  attorney  of  Alex- 
ander county  in  behalf  of  the  People,  on  the  relation  of 
several  persons,  for  leave  to  file  an  information  in  the  na- 
ture of  quo  warranto  against  D.  I.  Kirkham  and  others, 
members  of  the  board  of  education  of  proposed  community 
high  school  district  No.  17,  in  said  county,  inquiring  by 
what  authority  they  claimed  to  exercise  corporate  powers 
and  franchises  in  holding  said  offices.  To  this  information 
appellees  filed  a  plea.  Later  a  general  demurrer  was  filed 
by  appellants,  which  was  overruled  by  the  court  and  the 
plea  sustained  abating  the  suit.  Appellants  elected  to  stand 
by  the  demurrer  and  final  judgment  was  rendered  against 
them  for  costs  of  suit,  and  an  appeal  was  taken  to  this  court. 

The  information  alleged  that  the  proposed  community 
high  school  district  is  composed  of  27,320  acres  of  land,  is 
about  forty-two  square  miles  and  of  irregular  shape;  that 
eight  sections  of  land  in  its  northerly  portion,  by  reason  of 
the  hilly  formation,  are  inaccessible  to  the  town  of  Olive 
Branch,  where,  it  would  appear  from  the  pleadings,  the 
community  high  school  building  is  to  be  located,  and  is  also 
inaccessible  to  other  portions  of  the  district,  and  therefore 
those  sections  would  not  receive  any  benefit  from  such  or- 
ganization. It  appears  from  the  description  of  the  bound- 
aries of  the  proposed  district  as  alleged  in  the  information, 
that  the  northern  boundary  line  is  four  miles  long;  that  the 
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greatest  north  and  south  dimension  of  the  district  is  sub- 
stantially nine  miles;  that  at  the  southern  end  it  is  some 
seven  miles  from  the  most  easterly  point  to  the  most  west- 
erly point  of  the  district;  that  the  southeastern  portion  is 
bounded  on  the  east  by  the  Cache  river  and  the  southwest- 
erly portion  is  bounded  on  the  west  by  the  Mississippi  river ; 
and  that  the  southern  portion  of  the  district  contains  within 
its  boundaries  a  small  body  of  water,  called  Horseshoe  lake. 

The  plea  of  appellees  is  entitled  a  "plea  in  abatement," 
but  it  is  contended  by  appellants  that  it  is  really  a  plea  in 
bar.  It  sets  forth,  in  substance,  the  so-called  curative  act 
enacted  by  the  General  Assembly  on  May  lo,  192 1,  regard- 
ing the  organization  of  high  school  districts ;  that  all  that 
is  required  under  said  act  is  that  a  majority  of  the  inhab- 
itants of  any  contiguous  territory  voting  on  the  proposi- 
tion have  voted,  at  an  election  called  for  the  purpose  by  the 
county  superintendent  of  schools,  in  favor  of  the  organiza- 
tion of  such  territory  into  a  community  high  school  dis- 
trict; that  said  act  provides  that  no  irregularity,  defect  or 
omission  whatsoever  in  the  time  or  manner  of  calling,  hold- 
ing or  conducting  any  such  election  shall  be  held  to  inval- 
idate any  such  election. 

It  is  argued  by  counsel  for  appellees  that  the  curative 
act  only  provides  that  the  district  shall  contain  contiguous 
territory,  and  it  is  not  necessary  that  the  territory  shall  be 
compact  as  well  as  contiguous.  In  discussing  this  question 
and  the  question  as  to  the  constitutionality  of  this  curative 
act,  this  court  in  People  v.  Young,  (post,  p.  67,)  after  stat- 
ing that  this  validating  act  omits  the  requirement  that  the 
territory  be  compact,  held  that  the  constitution  requires  the 
legislature  to  provide  a  thorough  and  efficient  system  of  free 
schools  for  all  children  of  the  State,  and  that  therefore  the 
legislature  could  not  create  a  school  district  which  was  not 
sufficiently  compact  to  enable  the  children  to  reach  the  school 
conveniently ;  that  in  order  that  the  statute  be  constitutional, 
which  provides  that  any  contiguous  territory  can  be  organ- 
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ized  into  a  school  district,  it  must  be  held  that  the  word 
"contiguous"  means  the  same  as  the  term  "contiguous  and 
compact,"  and  that  therefore  a  territory  which  is  not  com- 
pact as  well  as  contiguous,  so  as  to  furnish  convenient  ac- 
cess for  all  the  children  in  the  proposed  district  to  the 
school  building,  cannot  be  held  valid.  Under  the  proceed- 
ings to  organize  this  proposed  district  it  is  called  a  commu- 
nity high  school  district.  Lexicographers  define  the  word 
"community"  as  "a  body  of  people  having  common  rights, 
privileges  or  interests  or  living  in  the  same  place  under  the 
same  laws  and  regulations;"  "living  in  a  common  home 
or  with  some  apparent  association  of  interests ;"  "common 
character;"  "likeness."  (Webster's  New  Int.  Diet. ;  New 
Standard  Diet.)  These  are  substantially  the  definitions 
given  by  most  lexicographers.  If  these  definitions  are  ap- 
plied to  the  term  "community  high  school  district,"  the  ter- 
ritory comprising  such  district  should  usually  be  limited  to 
a  community  of  people  with  common  interests  and  associa- 
tions, with  a  community  center,  where  the  people  are  ac- 
quainted and  accustomed  to  gather  and  intermingle.  It  is, 
of  course,  true  that  such  communities  have  no  definite  or 
fixed  boundaries.  One  community  merges  into  another,  but 
there  is  a  line  somewhere  beyond  which  the  greater  part 
of  the  people  go  in  the  opposite  direction  toward  another 
community  center.  That  line  is  the  community  boundary 
line,  and  the  district  boundaries  of  a  community  high  school 
district  should,  so  far  as  practicable,  correspond  with  the 
spirit  and  intent  of  the  law  as  to  this  community  boundary 
line.  The  spirit  and  intent  of  the  law  are  violated  when- 
ever the  attempt  is  made  to  incorporate  the  territory  of  sep- 
arate and  distinct  communities  into  one  community  high 
school  district.  The  territory  should  be  compact  and  con- 
tiguous. It  is  self-evident,  also,  that  the  constitution  and 
laws  intend  that  a  district  should  not  be  abnormal  in  size 
but  should  be  composed  of  such  compact  and  contiguous 
territory  as  will  permit  reasonably  convenient  attendance  on 
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the  high  school  under  ordinary  circumstances.  If  a  district 
be  so  organized  as  to  include  within  its  boundary  lines  an 
impassable  area  of  hilly,  forest  or  swamp  land  of  consid- 
erable extent,  or  an  unbridged  river,  it  would  not  be  com- 
pact and  contiguous  within  the  spirit  of  the  law.  (Peo- 
ple V.  Moyer,  298  111.  143.)  Under  the  allegations  of  this 
information  it  would  seem  that  this  territory  is  abnormal 
in  size  and  that  all  portions  of  it  are  not  conveniently  ac- 
cessible to  all  its  other  portions,  and  that  if  the  high  school 
building  should  be  located  approximately  at  the  geograph- 
ical center  of  the  proposed  district,  children  in  certain  lo- 
calities will  have  to  travel  from  six  to  eight  miles,  or  pos- 
sibly more,  to  reach  the  school  and  an  equal  distance  to 
return  to  their  homes,  and  that  the  surface  of  the  country 
is  of  such  a  character  that  ordinary  country  roads  in  bad 
weather  would  be  practically  impassable. 

Under  our  statute  with  reference  to  qtco  warranto  pro- 
ceedings, and  the  decisions  construing  the  same,  it  has  been 
held  that  in  proceedings  in  the  nature  of  qtw  warranto  the 
defendant  must  either  disclaim  or  justify,  and  if  he  justi- 
fies he  must  set  out  his  title  specifically.  He  must  show 
on  the  face  of  the  plea  of  justification  that  he  has  a  valid 
title  to  the  office.  The  people  are  not  bound  to  show  any- 
thing. (People  v.  Karr,  244  111.  374,  and  cases  cited.)  In 
People  V.  Ridgley,  21  111.  64,  the  court  said  (p.  67)  :  "This 
court  has  decided  that  the  people  are  not  required  to  show 
anything.  The  entire  onus  is  on  the  defendant,  and  he  must 
show  by  his  plea,  and  prove,  that  he  has  a  valid  title  to  the 
office.  He  must  set  out  by  what  warrant  he  exercises  the 
functions  of  the  office,  and  must  show  good  authority  for  so 
doing  or  the  people  will  be  entitled  to  judgment  of  ouster." 
Pleadings  in  qtu)  warranto  proceedings  under  our  practice 
are  governed  by  the  same  rules  that  prevail  in  other  civil 
actions.  (Bishop  v.  People,  200  111.  33;  Indepettdent  Med- 
ical College  v.  People,  182  id.  274;  People  v.  Heidelberg 
Garden  Co.  233  id.  290. )    In  quo  warranto  proceedings  the 
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proper  practice  is  for  the  respondent  to  file  a  plea.  (Peo- 
pie  V.  Per  cells,  3  Gilm.  59. )  Whether  he  pleads  in  bar  or 
in  abatement  would  depend  upon  the  nature  of  the  defense. 
"A  plea  in  bar  of  the  action  may  be  defined  as  one  which 
shows  some  ground  for  barring  or  defeating  the  action  and 
makes  prayer  to  that  effect.  *  *  *  Pleas  in  bar  are 
addressed  to  the  merits  of  the  claim  and  as  impairing  the 
right  of  action  altogether,  whereas  pleas  in  abatement  tend 
merely  to  divert,  suspend  or  defeat  the  present  suit."  (Pitts 
Sons'  Manf.  Co.  v.  Commercial  Nat.  Bank,  121  111.  582.) 
It  is  plain  from  a  reading  of  the  body  of  this  plea  that  it 
contends  that  the  curative  act  validated  the  organization  of 
this  district,  and  that  it  was,  in  effect,  a  plea  in  bar,  al- 
though possibly,  under  the  authorities,  the  beginning  and 
ending  might  be  construed  to  indicate  a  plea  in  abatement. 
Whether  it  be  considered  a  plea  in  bar  or  a  plea  in  abate- 
ment, in  our  judgment  the  demurrer  to  it  should  have  been 
sustained,  for  if  the  plea  possessed  any  merit  at  all  it  was 
intended  to  be  to  the  effect  that  the  curative  act  must  abate 
the  writ,  and  the  plea  failed  to  show  specifically  why  ap- 
pellees claim  title  to  positions  as  members  of  the  board  of 
education.  Under  the  authorities  already  cited,  in  attempt- 
ing to  justify  they  must  set  out  their  title  specifically  and 
must  show  on  the  face  of  the  pleading  that  they  have  a 
valid  title  to  their  offices.  Under  the  allegations  of  the  in- 
formation it  appears  that  the  alleged  school  district  em- 
braces territory  that  is  not  so  compact  and  contiguous  as 
to  afford  all  the  children  of  school  age  residing  within  the 
boundaries  of  the  district  reasonable  access  to  the  high 
school,  and  the  curative  act,  therefore,  under  the  authorities 
cited,  could  not  make  the  organization  of  such  district  valid 
and  constitutional.  The  trial  court  should  have  sustained 
the  demurrer  to  the  plea  of  appellees.  Whether  the  terri- 
tory proposed  to  be  included  in  the  district  is  compact  and 
contiguous  and  complies  with  the  constitution  so  as  to  make 
the  school  building  reasonably  accessible  to  all  the  children 
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in  the  proposed  district  may  be  shown,  if  desired  by  either 
party,  in  the  trial  court  under  proper  pleadings  and  proof. 
The  judgment  of  the  circuit  court  is  reversed  and  the 
cause  remanded  to  that  court  for  further  proceedings. 

Reversed  and  remanded. 

Cartwright  and  Dunn,  JJ.,  dissenting. 


(No.  13944. — ^Reversed  and  remanded.) 

The  People  ex  rel.  John  O.  Coen  et  al.  Appellees,  vs. 

John  O.  Henry  et  al.  Appellants. 

Opinion  filed  December  22,  ip2i. 

1.  Abatement — legislature  cannot  order  a  pending  suit  to  abate. 
The  legislature  has  power  to  change  the  law,  and  the  court  in  de- 
ciding pending  cases  will  dispose  of  them  under  the  law  in  force 
at  the  time  its  judgment  is  rendered,  but  the  legislature  has  no 
authority  to  direct  that  a  suit  pending  in  court  shall  abate,  as  the 
entry  of  an  order  in  a  cause  pending  in  court  is  a  judicial  function, 
which  is  not  to  be  exercised  at  the  direction  of  the  legislature  but 
in  the  judgment  of  the  court. 

2.  Schools — constitution  does  not  prohibit  local  or  special  laws 
establishing  school  districts.  There  is  no  constitutional  provision 
prohibiting  the  passage  of  local  or  special  laws  establishing  school 
districts,  but  the  legislature  may  provide  for  their  organization, 
division  or  consolidation,  fix  their  boundaries  and  afterward  change 
them,  as  it  deems  best  for  the  public  interests,  without  any  petition 
for  that  purpose  and  without  any  vote  upon  the  question. 

Appeal  from  the  Circuit  Court  of  Richland  county; 
the  Hon.  J.  C.  Eagi^eton,  Judge,  presiding. 

H.  G.  Morris,  for  appellants. 

S.  C.  Lewis,  State's  Attorney,  John  Lynch,  and  John 
A.  MacNeii*,  for  appellees. 

Per  Curiam  :  This  appeal  is  from  a  judgment  of  the 
circuit  court  of  Richland  county  finding  the  appellants  guilty 
of  usurping  the  franchise  and  exercising  without  warrant, 
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right  or  lawful  authority  the  office  of  members  of  the  board 
of  education  of  Community  High  School  District  No.  77^ 
in  Richland  county,  as  charged  in  an  information  filed 
against  them  by  the  State's  attorney  of  that  county,  and 
ousting  them  from  that  office.  The  information  in  a  single 
count  charges  the  usurpation  in  general  terms  and  calls 
upon  the  respondents  to  answer  by  what  warrant  they  claim 
to  hold  and  execute  the  office. 

It  appears  from  the  petition  for  leave  to  file  the  infor- 
mation and  the  briefs  of  the  parties,  that  the  ground  upon 
which  the  validity  of  the  district  and  appellants'  title  to  the 
office  of  members  of  tlie  board  of  education  is  challenged 
is,  that  the  petition  presented  to  the  county  superintendent 
of  schools  for  an  election  on  the  proposition  of  organizing 
the  district  was  signed  by  only  forty-one  men.  The  other 
signers,  twenty-one  in  number,  were  women.  Women  were 
not  then  such  legal  voters  as  were  qualified  to  sign  such 
petition,  and  it  is  claimed  the  county  superintendent  was 
therefore  unauthorized  to  call  an  election,  and  for  that 
reason  the  election  and  organization  were  void.  It  is  not 
charged  that  the  election  was  not  called,  held  and  conducted 
in  the  manner  required  by  law,  but  the  complaint  is  that 
the  petition  for  voting  on  the  proposition  of  organizing 
the  district  having  been  signed  by  less  than  fifty  men  vot- 
ers, the  county  superintendent  was  not  authorized  to  call 
it,  and  therefore  the  entire  proceeding  was  void. 

On  May  10,  192 1,  the  legislature  passed  and  the  Gov- 
ernor approved  an  act  entitled  "An  act  to  legalize  the  or- 
ganization of  certain  high  school  districts,"  tlie  first  section 
of  which  provided,  in  part,  that  "in  all  cases  where  a  ma- 
jority of  the  inhabitants  of  any  contiguous  territory,  vot- 
ing on  the  proposition,  have  voted  at  an  election  called  for 
the  purpose  by  the  county  superintendent  of  schools,  in 
favor  of  the  organization  of  such  territory  into  a  com- 
munity high  school  district,  and  where,  at  a  subsequent 
election  similarly  called  and  held,  a  board  of  education  has 
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been  chosen  for  such  district,  such  territory  is  hereby  de- 
clared legally  and  validly  organized  and  established  as  a 
high  school  district,  and  a  valid  and  existing  school  district 
and  body  politic  and  corporate  of  this  State  for  the  pur- 
pose of  establishing  and  maintaining  a  high  school."  Sec- 
tion 6  directs  that  "all  pending  actions  attacking  the  organi- 
zation of  districts  coming  under  the  provisions  of  this  act 
shall  abate."  At  the  June  term  the  appellants,  relying  upon 
section  6,  made  a  motion  that  the  suit  be  abated  and  the 
cause  be  stricken  from  the  docket.  This  motion  was  over- 
ruled. The  legislature  has  no  authority  to  direct  that  a 
suit  pending  in  court  shall  abate.  The  entry  of  an  order 
in  a  cause  pending  in  court  is  a  judicial  function,  which 
is  not  to  be  exercised  at  the  direction  of  the  legislature 
but  in  the  judgment  of  the  court.  The  legislature  has  power 
to  change  the  law,  and  the  court,  in  the  decision  of  pend- 
ing cases,  will  dispose  of  them  under  the  law  in  force  at 
the  time  its  judgment  is  rendered.  (People  v.  Madison, 
280  111.  96.)  The  court  therefore  denied  the  motion  to 
abate  and  the  cause  will  be  disposed  of  on  its  merits. 

We  have  held  many  times  that  in  the  absence  of  con- 
stitutional prohibition  the  legislature  may  validate  by  cura- 
tive act  any  proceeding  which  it  might  have  authorized  in 
advance,  and  that  there  is  no  constitutional  provision  pro- 
hibiting the  passage  of  local  or  special  laws  establishing 
school  districts,  but  the  legislature  may  provide  for  their 
organization,  division  or  consolidation,  fix  their  boundaries 
and  afterward  change  them  as  it  deems  best  for  the  public 
interests,  without  any  petition  for  that  purpose  and  with- 
out any  vote  upon  the  question.  People  v.  Madison,  supra; 
People  v.  Stitt,  280  111.  553. 

In  view  of  the  decisions  and  the  present  state  of  the 
law,  the  judgment  must  be  reversed  and  the  cause  will  be 
remanded  to  the  circuit  court,  with  directions  to  dismiss 
the  information. 

Reversed  and  remanded,  with  directions. 
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(No.  14263. — Reversed  and  remanded.) 
The  PEOPI.K  ex  rel.  T.  W.  Mercer,  County  Collector,  Ap- 
pellee, vs.  The  New  York  Centrai,  Rah^road  Com- 
pany, Appellant. 

Opinion  filed  December  22,  ig2i. 

1.  Taxes — organization  of  school  district  cannot  he  attacked  in 
proceeding  to  coUect  taxes.  In  a  proceeding  by  the  county  col- 
lector for  judgment  for  delinquent  taxes  an  irregularity  in  the 
organization  of  a  school  district  cannot  be  set  up  as  an  objection 
to  taxes  levied  by  the  purported  officers  of  the  district. 

2.  Same — when  section  4  of  validating  act  of  ip2i  cannot  be 
set  up  as  validating  tax.  Section  4  of  the  high  school  validating 
act  of  May  10,  1921,  cannot  be  set  up  in  a  proceeding  by  the  county 
collector  for  judgment  for  taxes  as  validating  taxes  illegally  lev- 
ied in  a  community  high  school  district  which  does  not  itself  come 
within  the  terms  of  such  validating  act. 

3.  Same — act  of  June  10,  Jp2i,  cannot  validate  school  taxes  lev- 
ied by  district  organized  after  time  for  making  levy.  The  act  of 
June  10,  1921,  (Laws  of  1921,  p.  831,)  "to  validate  tax  levies  in 
school  districts,"  does  not  apply  to  a  tax  levied  after  the  time  re- 
quired by  law,  where  the  district  was  not  in  existence  at  the  time 
prescribed  by  statute  for  making  the  levy.  (People  v.  Rich,  post, 
p.  80,  followed.) 

4.  Same — when  act  of  June  10,  1921,  does  not  validate  levy  of 
school  tax  substituted  for  former  levy.  The  act  of  June  10,  1921, 
cannot  be  applied  to  validate  a  levy  of  a  school  tax  made  after 
the  required  time  as  a  substitute  for  a  former  valid  levy  made 
within  the  time  prescribed  by  law,  and  the  tax  extended  on  the 
invalid  certificate,  in  so  far  as  it  exceeds  the  amount  stated  in  the 
certificate  of  the  valid  levy,  is  invalid. 

5.  Same — judgment  for  taxes  must  conform  to  section  ipi  of 
Revenue  act.  The  judgment  entered  in  a  county  collector's  pro- 
ceeding for  delinquent  taxes  must  be  in  substantial  compliance 
with  the  form  prescribed  by  section  191  of  the  Revenue  act,  and 
must  show  the  amount  of  the  judgment,  interest,  penalty  and  costs 
as  to  each  item  of  the  tax. 

Farmer  and  Thompson,  JJ.,  dissenting. 

AppEai,  from  the  County  Court  of  Bureau  county ;  the 
Hon.  J.  R.  Prichard,  Judge,  presiding. 
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Horace  R.  Brown,  and  Ci^aud^  Brown,  for  appellant. 

Carey  R.  Johnson,  State's  Attorney,  (Louis  A.  Zear- 
ING,  of  counsel,)  for  appellee. 

Mr.  Chieip  Justice  Stone  delivered  the  opinion  of  the 
court: 

Appellant  objected  to  certain  taxes  levied  by  Community 
High  School  District  No.  511,  in  Bureau  county;  also  to 
certain  taxes  levied  by  school  district  No.  103  in  said  county. 
On  the  hearing  the  objections  to  both  taxes  were  overruled, 
and  the  cause  comes  here  for  review. 

Community  High  School  District  No.  511  was  organ- 
ized pursuant  to  an  election  held  on  October  16,  1920,  for 
that  purpose,  and  on  November  15,  1920,  the  board  of 
education  issued  a  certificate  of  levy  in  the  usual  form,  in 
which  it  stated  the  sum  of  $10,000  was  required  to  be 
levied  for  educational  purposes.  This  certificate  was  filed 
with  the  county  clerk  on  December  13,  1920.  The  amount 
of  tax  objected  to  under  this  levy  is  $244.11.  It  appears 
to  be  conceded  by  both  parties  hereto  that  the  act  of  the 
board  of  education  was  not,  of  itself,  sufficient  to  create 
a  valid  tax  under  the  rule  laid  down  in  People  v.  Wabash 
Railway  Co.  296  111.  518  and  527,  for  the  reason  that  the 
district  was  not  organized  until  after  the  first  Tuesday  of 
August,  1920,  unless  it  comes  within  a  certain  validating 
act  entitled  "An  act  to  legalize  the  organization  of  certain 
high  school  districts,"  passed  and  in  force  May  10,  1921, 
(Laws  of  1 92 1,  p.  797,)  section  4  of  which  legalizes  any 
levy  of  taxes  made  by  the  board  of  education  of  such  dis- 
tricts as  are  validated,  notwithstanding  such  levy  may  not 
have  been  made  in  accordance  with  law. 

Appellant  contends  that  section  4  of  the  validating  act 
of  May  10,  192 1,  is  unconstitutional;  that  the  fourth  clause 
is  an  exception  to  section  190  of  the  general  School  law  and 
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not  contained  in  the  enacting  clause  of  the  general  School 
law ;  that  since  it  is  an  exception  to  such  act  the  burden  of 
proof  is  on  the  appellee  to  show  that  the  instant  case  comes 
within  said  validating  act.  Whether  a  district  the  purported 
officers  of  which  have  levied  a  tax  has  been  validly  organ- 
ized is  not  a  matter  that  can  be  inquired  into  in  a  proceed- 
ing arising  on  objection  to  taxes.  (People  v.  Leigh,  282 
111.  17;  People  V.  Dyer,  205  id.  575;  Evans  v.  Lewis,  121 
id.  478;  Blake  v.  People,  109  id.  504;  Osborn  v.  People, 
103  id.  224;  Trumbo  v.  People,  75  id.  561.)  The  act  of 
May  10,  1921,  is  intended  to  legalize  only  those  districts 
irregularly  formed.  If  there  was  no  irregularity  in  the  or- 
ganization of  the  district, — and,  as  we  have  seen,  such  mat- 
ter cannot  be  inquired  into  in  a  proceeding  of  this  char- 
acter,— ^the  act  of  1921  can  have  no  application  as  to  the 
validity  of  a  tax  shown  on  its  face  to  have  been  illegally 
levied.  The  provision  in  section  4  by  which  appellee  con- 
tends this  tax  was  validated  applies  only  to  such  districts 
as  are  affected  by  the  validating  act.  Said  section  declares 
the  tax  legal  and  valid  in  "such  district."  It  does  not  pur- 
port to  validate  the  taxes  illegally  levied  by  a  school  dis- 
trict that  has  been  validly  organized  in  the  first  instance. 
Whether  the  validating  act  applies  depends  upon  whether 
or  not  the  district  was  illegally  organized.  It  is  conceded 
that  there  was  an  attempt  here  to  organize  a  district.  There 
was  in  existence  a  valid  law  under  which  this  district  might 
have  been  organized,  and  the  legality  of  its  organization 
could  not  be  inquired  into  on  the  application  of  the  county 
collector  for  judgment.  (People  v.  Dyer,  supra,)  The 
county  court  did  not  err  in  refusing  to  admit  proof  of  the 
valid  organization  of  the  district. 

But  it  is  contended  by  appellee  that  even  if  this  be  so, 
there  was  another  validating  act  passed  by  the  legislature 
approved  and  in  force  June  10,  1921,  entitled  "An  act  to 
validate  tax  levies  in  school  districts."     (Laws  of  192 1, 
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p.  831.)  This  act  provides  that  whenever  a  board  of  di- 
rectors or  board  of  education  returns  a  certificate  of  tax 
levy  after  the  second  Tuesday  in  August  prior  to  the  pass- 
ing of  the  act,  the  same  "shall  be  considered  as  valid  and 
as  of  the  same  effect  as  if  the  certificate  had  been  returned 
to  the  township  treasurer  on  or  before  the  first  Tuesday 
of  August,  and  had  been  returned  by  the  township  treas- 
urer to  the  county  clerk  on  or  before  the  second  Mon- 
day of  August."  This  question  arose  in  People  v.  Rich, 
(post,  p.  80,)  where  a  like  state  of  facts  obtained,  and  it 
was  there  held  that  the  validating  act  of  June  10,  192 1, 
does  not  apply  to  a  tax  levied  after  the  time  required  by 
law  where  the  district  was  not  in  existence  at  the  time  pre- 
scribed by  statute  for  the  making  of  the  levy.  That  deci- 
sion is  controlling  here. 

Concerning  the  objection  to  the  taxes  levied  for  district 
No.  103,  it  appears  that  a  levy  and  return  of  certificate  in 
regular  form  was  made  by  the  officers  of  this  district  and 
filed  with  the  township  treasurer  within  the  time  required 
by  law,  in  which  it  was  certified  that  the  district  required 
the  sum  of  $15,500  for  educational  purposes  and  the  sum 
of  $7000  for  building  purposes.  It  also  appears  that  the 
officers  of  this  district  issued  another  certificate  under  date 
of  October  22,  1920,  certifying  that  they  require  the  sum 
of  $23,300  for  educational  purposes  and  $5000  for  build- 
ing purposes.  This  certificate  was  filed  with  the  county 
clerk  on  the  28th  day  of  October,  and  the  tax  was  ex- 
tended in  accordance  with  the  sums  certified  in  this  latter 
certificate.  On  this  certificate,  in  the  margin  at  the  top,  ap- 
pear the  words,  "To  supersede  levy  of  1920,"  and  in  the 
margin  at  the  bottom  is  another  note  in  lead  pencil,  "Take 
this  instead  of  the  former  one."  It  appears  from  the  tes- 
timony of  the  township  treasurer  that  he  did  not  receive 
the  second  certificate  and  that  he  had  no  recollection  of 
ever  seeing  it,  although  he  appears  to  have  changed  on  his 
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memorandum  of  taxes  levied,  the  amount  of  such  tax  to 
correspond  with  the  second  certificate;  nor  does  it  appear 
who  filed  the  certificate. 

It  is  urged  that  the  tax  extended  in  this  case  is  void 
for  the  reason  that  the  certificate  of  October  22  was  not 
delivered  to  the  township  treasurer  and  returned  to  the 
county  clerk  within  the  time  required  by  law ;  that  it  was, 
in  fact,  not  delivered  to  the  township  treasurer  at  all  or 
by  him  returned  to  the  county  clerk;  that  it  does  not  ap- 
pear from  the  record  that  the  officers  of  district  No.  103 
ever  ascertained  the  amount  required  for  educational  pur- 
poses. It  does  not  appear  from  the  record  in  this  case 
whether  the  certificate  of  October  22  was  an  amendment  to 
the  certificate  of  August  10  to  make  such  certificate  comply 
with  the  record  of  the  board  as  it  existed  on  August  10, 
or  whether  the  record  of  the  board  has  been  amended  and 
the  certificate  of  October  22  issued  to  comply  with  such 
record  as  amended.  There  is  nothing  in  this  record  to  in 
any  way  lead  to  the  conclusion  that  the  certificate  of  Octo- 
ber 22  was  merely  an  amendment  to  speak  the  truth  of 
the  acts  of  the  board.  It  follows,  under  People  v.  Wabash 
Railway  Co.  296  111.  518,  that  the  certificate  of  October  22 
was  invalid.  It  appears,  however,  that  the  valid  and  regu- 
lar certificate  of  August  10  had  been  duly  and  in  the  time 
required  by  law  filed  with  the  county  clerk.  It  was  there- 
fore his  duty  to  extend  the  tax  on  the  certificate  of  Au- 
gust 10,  and  instead  of  extending  it  for  the  sum  of  $23,300 
for  educational  purposes  and  $5000  for  building  purposes 
he  should  have  extended  it  for  $15,500  for  educational  pur- 
poses and  $7000  for  building  purposes,  in  accordance  with 
the  certificate  of  August  10. 

It  is  contended,  also,  that  the  validating  act  of  June  10, 
by  which  it  is  sought  to  validate  the  tax  levy  not  made 
within  the  time  required  by  statute,  also  validates  this  tax. 
This  is  not  a  case  where  the  officers  did  not  make  a  valid 
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levy  within  the  time  prescribed  by  law.  A  valid  levy  was 
made.  The  validating  act  of  June  10,  therefore,  can  have 
no  application  to  this  levy.  The  tax,  in  so  far  as  it  ex- 
ceeds the  amount  stated  in  the  certificate  of  August  10,  is 
invalid.  That  part  of  the  tax  of  appellant  derived  by  com- 
puting the  same  on  the.basis  of  the  certificate  of  August  10 
is  valid,  and  the  order  of  the  court  in  connection  with  this 
tax  should  be  amended  in  accordance  with  these  views.  As 
to  this  tax  the  judgment  is  reversed  and  the  cause  remanded, 
with  directions  to  sustain  the  objection  to  the  tax  as  to  dis- 
trict No.  103  and  to  enter  judgment  for  that  portion  of  the 
tax  to  be  derived  from  the  certificate  of  levy  of  August  10 
in  accordance  with  the  views  herein  expressed. 

It  is  also  objected  that  the  judgment  in  this  case  is  not 
in  the  form  required  by  the  statute.  This  objection  is  like- 
wise good,  and  on  re-entry  of  judgment  herein  judgment 
should  be  entered  in  the  form  required  by  the  statute.  Sec- 
tion 191  of  the  Revenue  act  prescribes  the  form  of  the  judg- 
ment, and  it  has  been  frequently  held  by  this  court  that  the 
judgment  entered  must  be  in  substantial  compliance  with 
that  statute,  (People  v.  Click,  282  111.  ig8;  Gage  v.  Peo- 
ple, 213  id.  347;)  and  must  show  the  amount  of  the  judg- 
ment, interest,  penalty  and  costs  as  to  each  item  of  the  tax. 
People  V.  Chicago,  Burlington  and  Quincy  Railroad  Co.  281 
111.  500. 

For  the  reasons  herein  indicated  the  judgment  in  this 
case  is  reversed  and  the  cause  remanded  for  further  pro- 
ceedings in  conformity  to  the  views  herein  expressed. 

Reversed  and  remanded,  with  directions. 

Parmer  and  Thompson,  JJ.,  dissenting. 
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(No.  14184. — ^Judgment  reversed.) 

The  P^opi^E  ex  rel,  Imon  A.  Bankson,  County  Collector, 

Appellee,  vs.  GoRE  &  Martin  et  al.  Appellants. 

Opinion  filed  December  22,  ip2i. 

This  case  is  controlled  by  the  decision  in  People  v.  Rich,  (post, 
p.  80.) 

Farmer  and  Thompson,  JJ.,  dissenting. 

Appeai,  from  the  County  Court  of  Pulaski  county ;  the 
Hon.  John  O.  Cowan,  Judge,  presiding. 

D.  B.  Reid,  and  Asa  J.  Wh^bourn,  for  appellants. 

L.  H.  Boyd,  State's  Attorney,  C.  S.  Mii,i,ER,  and  C.  L. 
Rice,  for  appellee. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

Community  High  School  District  No.  36  in  the  county 
of  Pulaski  was  organized  as  the  result  of  an  election  held 
on  August  12,  1920.  A  board  of  education  subsequently 
elected  made  a  tax  levy  of  $9000  for  educational  purposes 
and  $2500  for  building  purposes  and  signed  the  certificate 
of  levy  on  August  17,  1920,  which  was  filed  in  the  office 
of  the  county  clerk  on  August  20,  and  the  taxes  were  ex- 
tended upon  the  taxable  property  of  the  district.  At  the 
June  term,  1921,  of  the  county  court  the  county  collector 
applied  for  judgment  and  order  of  sale  for  the  tax  so  ex- 
tended, and  objections  were  filed  by  a  number  of  land  own- 
ers, which  were  overruled.  Judgment  and  order  of  sale 
were  rendered  against  the  property  of  the  objectors,  and 
twenty-nine  of  them  have  appealed. 

The  facts  in  this  case  are  similar  in  all  material  respects 
to  the  facts  in  People  v.  Rich,  (post,  p.  80,)  and  for  the  rea- 
sons given  in  that  case  the  judgment  will  be  reversed  and 
judgment  will  be  entered  here  in  favor  of  the  objectors. 

Judgment  reversed. 

Farmer  and  Thompson,  JJ.,  dissenting. 
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(No.  14025. — Reversed  and  remanded.) 
C.  F.  WiEHE,  Defendant  in  Error,  vs.  Matii^da  C.  Eber- 
hart et  al.  Plaintiffs  in  Error. 

Opinion  filed  December  22,  ip2i — Rehearing  denied  Feb.  8,  ip22. 

1.  MosTGAGES — decree  foreclosing  trust  deeds  on  different  tracts 
should  not  make  the  total  debt  a  lien  on  all  the  land.  Where  two 
parties  have  joined  in  a  trust  deed  on  several  tracts  of  land  to  se- 
cure a  loan  for  which  they  give  their  joint  notes,  and  one  of  the 
parties  subsequently  gives  another  trust  deed  on  only  one  of  the 
tracts,  which  was  his  individual  property,  in  a  suit  by  the  owner 
of  all  the  notes  to  foreclose  both  trust  deeds  the  decree  should  not 
make  the  entire  debt  a  lien  on  all  the  tracts  and  authorize  a  sale 
en  mcLsse  for  the  amount  due  under  both  trust  deeds,  as  such  a 
decree  interferes  with  the  right  of  the  party  to  redeem  who  had 
joined  in  only  the  one  trust  deed. 

2.  Same — when  objection  need  not  be  made  to  master's  report 
of  sale.  Mortgagors  whose  rights  of  redemption  are  prejudiced  by 
an  erroneous  decree  of  sale  on  foreclosure  need  not  object  to  the 
master's  report  of  sale  which  is  made  in  accordance  with  the  terms 
of  the  decree,  as  objections  to  the  report  of  sale  are  unavailing 
where  the  error  is  in  the  decree. 

Writ  of  Error  to  the  Appellate  Court  for  the  First 
District; — heard  in  that  court  on  writ  of  error  to  the  Cir- 
cuit Court  of  Cook  county;  the  Hon.  M.  W.  Pinckney, 
Judge,  presiding. 

Ashcraft  &  AsHCRAFT,  (E.  M.  AsHCRAFT,  of  coun- 
sel,) for  plaintiff  in  error. 

ScHUYi^ER  &  WEINFE1.D,  (Cari,  J.  Appei.1.,  of  coun- 
sel,)  for  defendant  in  error. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

Plaintiffs  in  error  filed  their  petition  in  this  court  for  a 

writ  of  certiorari  to  review  a  judgment  of  the  Appellate 

Court  affirming  a  decree  of  foreclosure  of  the  circuit  court 
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of  Cook  county.     The  writ  was  granted  and  tlie  case  is 
before  us  for  review. 

In  March,  191 5,  Frank  N.  Eberhart  and  his  mother,  Ma- 
tilda C.  Eberhart,  gave  their  joint  and  several  promissory 
notes  for  $25,000  loaned  Frank  N.  Eberhart  by  H.  N.  Rose. 
To  secure  the  notes  Frank  N.  Eberhart  and  Mrs.  Eberhart 
joined  in  a  trust  deed  conveying  to  the  trustee  four  tracts 
of  land,  called  in  this  record  tracts  A,  B,  C  and  D.  Tracts 
A,  B  and  C  were  the  sole  property  of  Frank  N.  Eberhart 
and  tract  D  was  the  sole  property  of  Mrs.  Eberhart.  In 
September,  19 16,  Eberhart  became  indebted  to  Nathan  Neu- 
feld  in  the  sum  of  $3000,  for  which  he  gave  his  individual 
promissory  note  and  secured  the  same  by  an  additional  trust 
deed  on  tract  A.  Defendant  in  error,  Wiehe,  became  the 
owner  of  all  of  said  notes  and  in  June,  1917,  filed  his  bill 
to  foreclose  both  trust  deeds.  No  question  is  raised  as  to 
his  right  to  foreclose  or  as  to  the  amount  due  on  the  notes. 
Prior  to  filing  the  bill  the  Chicago  Title  and  Trust  Company 
had  become  the  owner  of  tract  B,  subject  to  incumbrances. 
The  bill  alleges  correctly  the  ownership  of  the  land  at  the 
time  the  notes  and  trust  deeds  were  executed  and  that  the 
additional  trust  deed  on  tract  A  was  given  to  secure  an  in- 
dividual note  of  Eberhart  for  $3000.  The  cause  was  re- 
ferred to  the  master  in  chancery  to  take  testimony  and  re- 
port conclusions.  The  master  reported  there  was  due  un- 
der the  notes  and  trust  deed  executed  by  Frank  N.  and 
Matilda  C.  Eberhart  $31,717.17,  which  was  a  valid  lien  on 
tracts  A,  B,  C  and  D,  and  that  there  was  due  under  the  note 
and  trust  deed  executed  by  Frank  N.  Eberhart  $3321.67, 
which  was  a  valid  lien  on  tract  A.  The  master  recom- 
mended a  decree  of  foreclosure  in  the  usual  form  in  ac- 
cordance with  the  bill.  The  decree  did  not  follow  the  bill 
and  master's  report,  but  found  there  was  due  complain- 
ant from  defendants,  Frank  N.  and  Matilda  C.  Eberhart, 
$35,038.84,  which  was  the  aggregate  amount  found  due  by 
the  master  under  both  notes  and  trust  deeds,  and  the  de- 
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fendants  were  decreed  to  pay  the  aggregate  sum  within 
three  days^  and  in  default  of  such  payment  all  of  said 
premises,  tracts  A,  B,  C  and  D,  or  so  much  thereof  as 
may  be  necessary  to  pay  the  amount  found  due,  with  in- 
terest and  costs,  be  sold  by  the  master  in  chancery.  Pay- 
ment was  not  made,  and  the  master  sold  the  four  tracts  to 
complainant  for  the  debt  and  costs.  The  master  reported 
he  offered  the  property  in  separate  lots  and  parcels  and  in 
every  combination  of  lots  and  parcels  less  than  the  whole, 
but  receiving  no  bids  he  then  offered  the  four  tracts  as  a 
whole  and  they  were  bid  off  by  complainant  for  $35,947.55, 
that  being  the  aggregate  amount  of  principal,  interest  and 
costs  under  both  trust  deeds.  This  writ  of  error  is  prose- 
cuted by  Matilda  C.  Eberhart  and  the  Chicago  Title  and 
Trust  Company. 

The  error  in  the  decree  compJained  of  is,  that  it  adds 
the  amount  due  under  the  $3000  note  of  Frank  N.  Eberhart 
and  the  trust  deed  given  by  him  on  tract  A,  which  was 
his  individual  property,  to  the  amount  found  due  on  the 
notes  of  Frank  N.  and  Matilda  C.  Eberhart,  and  the  trust 
deed  executed  by  them,  embracing  the  three  tracts  belong- 
ing to  Frank  N.  Eberhart  and  tract  D,  which  belonged  to 
Matilda  C.  Eberhart,  makes  the  aggregate  amount  of  the 
two  a  lien  on  all  four  tracts,  and  orders  the  sale  of  all  of 
them  to  pay  said  aggregate  sum.  Defendant  in  error  does 
not  contend  that  this  was  not  erroneous,  as  we  understand 
his  brief,  but  it  is  claimed  that  "any  obscurity  in  the  decree 
that  can  be  cleared  up  by  an  inspection  of  other  parts  of 
the  record  is  cured."  It  is  argued  that  the  maxim  Id  certum 
est  quod  certum  reddi  potest  applies;  that  the  pleadings, 
master's  report  and  other  parts  of  the  record  cure  what 
plaintiffs  in  error  call  the  "obscurity"  of  the  decree  and 
what  the  Appellate  Court  called  "the  ineptness  of  the  de- 
cretal language." 

The  master's  report  was  correct.  It  found  the  amount 
due  under  the  first  trust  deed  was  a  lien  on  all  four  of 
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said  tracts,  and  the  amount  due  on  the  second  trust  deed 
executed  by  Frank  N.  Eberhart  was  a  lien  on  tract  A.  The 
decree,  however,  declares  the  aggregate  of  the  two  notes 
and  trust  deeds  to  be  a  Hen  on  all  four  tracts  and  directs 
the  payment  of  the  aggregate  sum  by  the  Eberharts,  or 
in  default  that  the  four  tracts,  or  so  much  of  them  as  is 
necessary,  be  sold  to  pay  the  same.  The  second  trust  deed 
executed  by  Frank  N.  Eberhart  alone,  and  embracing  only 
tract  A,  was  made  a  lien  on  all  four  tracts,  one  of  which 
(tract  D)  is  the  individual  property  of  Matilda  C.  Eberhart 
and  one  of  which  (tract  B)  is  now  owned  by  the  Chicago 
Title  and  Trust  Company,  subject  to  the  lien  of  the  first 
trust  deed.  The  master  was  bound  to  execute  the  decree 
according  to  its  terms  and  directions  and  had  no  right  to 
depart  from  it.  The  master  did  follow  the  directions  of 
the  decree,  and  receiving  no  bids  for  the  property  offered 
in  parcels  or  combinations,  sold  it  en  masse  for  the  amount 
due  under  both  trust  deeds,  one  of  which  embraced  only 
tract  A.  This  was  not  a  harmless  error.  Under  section  18 
of  chapter  77  of  Kurd's  Statutes,  if  Mrs.  Eberhart  desired 
to  exercise  her  right  to  redeem  her  land  she  would  be  obKged 
to  pay  the  full  amount  decreed  to  be  a  lien  against  it,  for 
the  payment  of  which  it  was  ordered  sold,  including  more 
than  $3000  under  the  second  trust  deed  given  by  Frank  N. 
Eberhart  and  which  embraced  only  tract  A.  (Old field  v. 
Btdert,  148  111.  614;  Hawkiftsy.  Vineyard,  14  id.  26.)  So, 
also,  the  Chicago  Title  and  Trust  Company,  if  it  desired 
to  redeem,  would  have  been  obliged  to  pay  off  the  second 
trust  deed,  which  did  not  embrace  its  property,  tract  B. 
The  same  would  have  been  true  if  plaintiffs  in  error  had 
•desired  to  pay  the  lien  on  their  property  before*  sale. 

It  is  said  by  defendant  in  error  that  plaintiffs  in  error 
should  have  objected  to  the  master's  report  of  sale.  The 
sale  was  made  in  accordance  with  the  terms  of  the  decree 
and  objections  to  the  report  of  sale  would  have  been  un- 
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availing,  as  the  error  was  in  the  decree,  which  the  master 
followed  in  making  the  sale. 

The  judgment  of  the  Appellate  Court  and  the  decree  of 
the  circuit  court  are  reversed  and  the  cause  remanded  to  the 

circuit  court.  Reversed  and  remanded. 


(No.  13979. — ^Reversed  and  remanded.) 

The  PE0PI.E  ex  rel.  W.  B.  Traughber  et  al.  Appellees,  vs. 

W.  C.  Chynoweth  et  al.  Appellants. 

Opinion  filed  December  22,  ip2i — Rehearing  denied  Feb.  8,  ip22. 

1.  Schools — act  for  organisation  of  community  consolidated 
school  districts  is  not  invalid.  The  act  of  1919  for  the  organiza- 
tion of  community  consolidated  school  districts  does  not  violate 
section  13  of  article  4  of  the  constitution.  (People  v.  Exton,  298 
111.  119,  and  People  v.  Moyer,  id.  143,  followed.) 

2.  Same — community  consolidated  school  district  may  be  or- 
ganised in  only  one  county.  The  organization  of  community  con- 
solidated school  districts  under  the  act  of  1919  is  not  limited  to 
territory  lying  in  two  or  more  counties  but  such  district  may  be 
made  up  of  territory  lying  entirely  in  one  county.  (People  v. 
Shultz,  298  111.  125,  followed.) 

3.  Same — when  the  act  of  1921  validates  organization  of  com- 
munity consolidated  school  district.  The  act  of  May  4,  1921,  vali- 
dates the  organization  of  a  community  consolidated  school  district 
where  the  elections  on  the  proposition  and  for  the  school  board 
were  not  held  according  to  the  provisions  of  the  Australian  ballot 
system,  and  the  validating  act  will  be  applied  to  obviate  such  ob- 
jections although  it  was  not  passed  until  after  the  case  was  sub- 
mitted to  the  Supreme  Court. 

Cartwright  and  Dunn,  JJ.,  dissenting. 

Appeai,  from  the  Circuit  Court  of  Macon  county ;  the 
Hon.  W11.WAM  K.  WhitfieIvD,  Judge,  presiding. 

LeForgee,  Bi^ack  &  Samuei^s,  for  appellants. 

Jesse  L.  Deck,  State's  Attorney,  and  Whiti^ey  &  FiTz- 
GERAU),  for  appellees. 
•     801-  6 
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Per  Curiam:  Upon  an  information  in  the  nature  of 
quo  warranto  the  circuit  court  of  Macon  county  entered  a 
judgment  of  ouster  against  the  appellants  from  the  offices 
of  president  and  members  of  the  board  of  education  of 
Community  Consolidated  School  District  No.  149,  in  Ma- 
con coimty. 

The  district  was  organized  under  the  act  of  June  24, 
1 9 19,  adding  sections  84a  to  84^  to  the  School  law.  (Laws 
of  1919,  p.  904.)  The  appellees  argue  that  the  organiza- 
tion of  the  district  is  invalid  because  the  act  under  which 
it  was  organized  violates  section  13  of  article  4  of  the  con- 
stitution. The  question  has  been  decided  to  the  contrary. 
People  V.  Bxton,  298  111.  119;  People  v.  Moyer,  id.  143. 

The  district  lies  entirely  in  Macon  county,  and  the  appel- 
lees contend  that  the  act  of  June  24,  19 19,  applies  only  to 
districts  lying  in  two  or  more  counties.  This  question  has 
also  been  decided  otherwise.    People  v.  Shultz,  298  111.  125. 

It  is  contended  that  the  provisions  of  the  Australian  bal- 
lot system  were  not  followed  in  the  elections  on  the  propo- 
sition to  organize  the  district  and  for  president  and  mem- 
bers of  the  board  of  education,  and  women  voted.  These 
objections  would  have  been  fatal  were  it  not  for  the  cura- 
tive act  of  May  4,  1921.  (Laws  of  1921,  p.  796;  People 
V.  Williams,  298  111.  86;  People  v.  Clark,  298  id.  170;  Peo- 
ple V.  Kinsey,  294  id.  530.)  That  act,  however,  makes  the 
organization  valid.  (People  v.  Opie,  ante,  p.  11.)  It  was 
approved  May  4,  1921,  after  this  cause  was  submitted  at 
the  April  term,  but  the  case  must  be  decided  according  to 
the  law  as  it  exists  now  and  not  as  it  was  then. 

The  judgment  will  therefore  be  reversed  and  the  cause 

remanded.  Reversed  and  remanded. 

Cartwright  and  Dunn,  JJ.,  dissenting. 
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(No.  13565. — Reversed  and  remanded.) 
The  PE0P1.E  ex  rel.  Ralph  Leighty,  Appellant,  vs.  Marion 

Young  et  al.  Appellees. 

Opinion  filed  December  22,  ip2i — Rehearing  denied  Feb.  8,  jp22, 

1.  Schools — what  defects  are  cured  by  high  school  validating 
act  of  IQ2I.  The  act  of  May  10,  1921,  (Laws  of  1921,  p.  797,) 
validating  the  organization  of  community  high  school  districts,  has 
the  effect  of  curing  the  objections  that  the  county  superintendent 
had  no  authority  to  call  the  election,  that  the  election  was  void, 
and  that  women  were  permitted  to  vote  at  the  election  when  they 
were  not  legal  voters.    {People  v.  Opie,  ante,  p.  11,  followed.) 

2.  Same — meaning  of  word  "contiguous,"  in  high  school  vali- 
dating act  of  ip2i.  The  word  "contiguous,"  in  its  broadest  sense, 
means  that  which  touches  or  joins  at  the  edge  or  boundary,  but 
as  used  in  the  act  of  May  10,  1921,  validating  the  organization  of 
community  high  school  districts,  the  term  must  be  construed  in  the 
light  of  the  constitutional  provision  for  a  "thorough  and  efficient 
system  of  free  schools,"  and  must  be  held  to  mean  territory  so 
compact  and  so  nearly  adjacent  to  the  school  building  that  all  the 
children  residing  in  the  district  may  conveniently  travel  from  their 
homes  to  the  school  building  in  the  time  allotted  them  for  travel 
before  school  opens  in  the  morning. 

3.  Same — districts  must  be  compact  in  order  to  provide  a  thor- 
ough and  efficient  school  system.  In  order  to  make  a  school  sys- 
tem thorough  and  efficient  within  the  meaning  of  the  constitutional 
provision  the  territory  of  the  State  must  be  divided  into  districts 
sufficiently  compact  to  enable  the  children  to  travel  from  their  re- 
spective homes  to  the  school  building  in  a  reasonable  length  of  time 
and  with  a  reasonable  degree  of  comfort. 

4.  Same — meaning  of  the  word  "community."  The  word  "com- 
munity," properly  speaking,  refers  rather  to  the  people  who  reside 
in  a  given  locality  in  more  or  less  close  proximity  than  to  the 
territory  which  includes  them,  but  when  applied  to  high  school  dis- 
tricts the  term  cannot  be  given  a  definition  that  will  apply  under 
all  circumstances. 

5.  Same — purpose  of  act  for  community  high  schools.  The  in- 
tention of  the  legislature  in  authorizing  community  high  schools  is 
to  enable  people  residing  in  a  community  to  provide  high  school 
facilities  for  themselves,  so  that  they  may  not  be  compelled  to  sup- 
port a  school  or  to  attend  school  in  another  community. 

6.  Same — what  determines  whether  territory  of  a  school  dis- 
trict is  sufficiently  compact.    Whether  territory  embraced  within  a 
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school  district  is  sufficiently  compact  to  be  a  part  of  a  thorough 
and  efficient  system  of  free  schools  must  be  determined  from  the 
character  of  the  territory  and  the  means  of  travel  from  points  in 
the  district  to  the  school  building. 

7.  Same — legislature  cannot  authorize  district  in  disregard  of 
constitutional  provision  for  efficient  school  system.  The  only  limi- 
tation on  the  authority  of  the  legislature  to  establish  school  dis- 
tricts and  to  establish  and  alter  the  boundaries  of  said  districts  is 
the  constitutional  provision  for  a  thorough  and  efficient  system  of 
free  schools,  and  hence  the  legislature  has  no  authority,  either  in 
the  first  instance  or  by  a  validating  act,  to  create  a  school  district 
which  is  not  sufficiently  compact  to  enable  the  children  to  reach 
the  school  conveniently. 

Carter,  J.,  specially  concurring. 
Cartwright  and  Dunn,  JJ.,  dissenting. 

App^ai,  from  the  Circuit  Court  of  Fulton  county ;  the 
Hon.  Robert  J.  Grier,  Judge,  presiding. 

Edward  J.  Brundage,  Attorney  General,  and  Fi^ack, 
F1.ACK  &  Kerman,  for  appellant. 

Harvey  H.  Atherton,  and  Gi^enn  Ratcuff,  for 
appellees. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court : 

This  appeal  is  prosecuted  to  review  a  judgment  of  the 
circuit  court  of  Fulton  county  denying  leave  to  file  an  in- 
formation in  the  nature  of  qtw  warranto  to  test  the  valid- 
ity of  the  organization  of  Community  High  School  District 
No.  281,  comprising  territory  in  the  counties  of  Fulton, 
Schuyler  and  McDonough.  The  high  school  district  com- 
prises territory  contained  in  fourteen  common  school  dis- 
tricts. It  includes  fifty-eight  sections  of  land,  tv/enty-six 
of  which  are  located  in  Fulton  county  and  sixteen  in  each 
of  the  counties  of  Schuyler  and  McDonough.  The  dis- 
trict is  ten  miles  long  and  ten  miles  wide,  but  is  very  irreg- 
ular in  shape.  The  village  of  Vermont  is  located  in  Fulton 
county,  about  a  mile  and  a  half  from  the  point  where  the 
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three  counties  corner.  The  village  is  located  at  a  point 
equidistant  from  the  eastern  and  western  boundaries  of  the 
district  but  is  within  two  miles  of  the  north  boundary  of 
the  district.  The  north  portion  of  the  district  is  a  com- 
pact rectangular  block  ten  miles  east  and  west  and  four  miles 
north  and  south,  except  that  two  sections  on  the  north  edge 
immediately  north  of  the  village  are  omitted.  Lying  im- 
mediately south  of  the  west  six-tenths  of  this  block  is  an- 
other rectangular  block  six  miles  east  and  west  and  two 
miles  north  and  south.  Extending  south  from  the  middle 
of  this  block  is  another  block  four  miles  north  and  south 
and  two  miles  east  and  west.  Traveling  by  section  lines  it 
is  ten  miles  from  the  southwest  corner  of  this  part  of  the 
district  to  the  village  of  Vermont. 

It  appears  from  the  petition  for  leave  to  file  the  infor- 
mation that  the  petition  of  the  requisite  number  of  legal 
voters  in  the  territory  proposed  to  be  organized  into  a  com- 
munity high  school  district  was  filed  with  the  county  super- 
intendent of  schools  of  Fulton  county,  the  intention  of  the 
petitioners  being  to  comply  with  the  requirements  of  sec- 
tion 89a  of  the  School  law.  Pursuant  to  the  petition  the 
county  superintendent  of  Fulton  county  called  an  election 
and  designated  one  polling  place  for  the  holding  of  the 
election.  He  also  designated  three  persons  to  act  as  judges 
and  clerk  at  the  election  without  sp^ecifying  which  of  said 
persons  were  to  act  as  judges  and  which  as  clerk.  The  elec- 
tion was  held  January  24,  1920,  and  women  were  permit- 
ted to  vote  at  the  election.  There  were  443  votes  for  es- 
tablishing the  district  and  142  votes  against  it. 

The  grounds  upon  which  the  legality  of  the  organization 
of  the  district  is  challenged  are :  ( i )  The  county  superin- 
tendent of  schools  of  Fulton  county  had  no  authority  to 
call  the  election,  because  less  than  half  of  the  territory  de- 
scribed in  the  petition  was  in  Fulton  county;  (2)  the  elec- 
tion was  void  because  the  county  superintendent  did  not 
specify  which  of  the  three  men  appointed  to  conduct  the 
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election  should  act  as  judges  and  which  should  act  as  clerk ; 
(3)  the  election  was  void  because  women,  who  were  not 
legal  voters,  were  permitted  to  vote  at  the  election ;  and  (4) 
the  territory  described  in  the  petition  arid  included  within 
the  boundaries  of  the  district  is  not  compact. 

May  10,  192 1,  there  became  effective  in  this  State  an 
act  to  legalize  the  organization  of  certain  high  school  dis- 
tricts. (Laws  of  I9'2i,  p.  797.)  That  act  declares  all  con- 
tiguous territory  wherein  a  majority  of  the  inhabitants  of 
said  territory  voting  on  the  proposition  have  voted,  at  an 
election  called  for  the  purpose  by  the  county  superintendent 
of  schools,  in  favor  of  the  organization  of  such  territory 
into  a  community  high  school  district,  and  where  they  have 
at  a  subsequent  election,  similarly  called  and  held,  chosen  a 
board  of  education,  to  be  legally  and  validly  organized  and 
established  as  a  high  school  district.  This  act  purports  to 
cure  all  the  defects  in  the  organization  of  the  district  un- 
der consideration.  The  act  clearly  disposes  of  the  first 
three  grounds  urged  against  the  legality  of  this  district. 
The  legislature  had  the  right  to  declare  this  territory  to  be 
a  school  district  without  the  formalities  of  a  petition  or  an 
election,  and  the  validating  act  is  broad  enough  to  include 
within  its  terms  the  district  in  question.  What  we  have 
said  in  People  v.  Opie,  (ante,  p.  11,)  and  the  cases  there 
cited,  fully  covers  this  holding. 

There  is,  however,  a  new  question  presented  by  the  ap- 
plication of  the  act  of  May  10  to  the  district  in  question. 
Section  89a  of  the  School  law,  under  which  it  was  attempted 
to  organize  this  district,  required  that  the  territory  to  be 
organized  into  a  community  high  school  district  must  be 
"contiguous  and  compact."  The  validating  act  omits  the 
requirement  that  the  territory  be  compact  and  provides  that 
all  contiguous  territory  coming  within  the  terms  of  the  act 
shall  be  a  valid  and  existing  high  school  district.  In  its 
broadest  sense  "contiguous"  means  that  which  touches  or 
joins  at  the  edge  or  boundary.    It  might  be  said,  therefore, 
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that  a  district  lOO  miles  long  and  two  miles  wide  would  be 
composed  of  contiguous  territory,  but  when  applied  to  a 
School  district  we  cannot  hold  that  the  word  "contiguous" 
can  be  given  this  broad  meaning.  The  constitution  com- 
mands the  legislature  to  "provide  a  thorough  and  efficient 
system  of  free  schools  whereby  all  children  of  this  State 
may  receive  a  good  common  school  education."  It  cannot 
be  said  that  a  system  which  places  the  school  house  at  a 
point  so  remote  that  the  children  of  school  age  cannot  reach 
it  conveniently  is  either  thorough  or  efficient.  In  order  to 
make  a  school  system  thorough  and  efficient  the  territory  of 
the  State  must  be  divided  into  districts  sufficiently  compact 
to  enable  the  children  to  travel  from  their  respective  homes 
to  the  school  building  in  a  reasonable  length  of  time  and 
with  a  reasonable  degree  of  comfort.  It  is  known  to  every- 
one who  knows  anything  about  Illinois  roads  and  Illinois 
weather,  that  children  cannot  travel  nine  or  ten  miles  to 
school  over  ordinary  country  roads  in  bad  winter  weather. 
The  term  "contiguous,"  as  used  in  the  validating  act  under 
consideration,  must  be  construed  in  the  light  of  the  com- 
mand of  the  constitution,  and  must  be  construed  to  mean 
territory  so  compact  and  so  closely  united  and  so  nearly  ad- 
jacent to  the  school  building  that  all  the  children  residing 
in  the  district  may  conveniently  travel  from  their  homes 
to  the  school  building  in  the  time  allotted  them  for  travel 
before  school  opens  in  the  morning.  The  school  under  con- 
sideration is  a  high  school,  and  the  children  to  be  consid- 
ered are  children  between  thirteen  and  nineteen  years  of  age. 
Territory  embraced  within  a  high  school  district  might, 
therefore,  be  less  compact  than  territory  embraced  within 
a  graded  school  district.  We  must  assume  that  the  school 
building  is  to  be  located  in  the  village  of  Vermont,  and,  as 
we  have  said,  the  territory  in  the  southwest  corner  of  this 
district  is  ten  miles  from  this  village. 

Appellees  argue  that  the  Chicago,  Burlington  and  Quincy 
Railroad  Company  has  a  line  running  southwesterly  through 
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the  village  of  Vermont  and  leaving  the  district  at  the  south- 
west corner.  They  also  argue  that  there  is  a  railroad  sta- 
tion at  Ray,  located  in  the  southwest  corner  of  this  district, 
and  that  the  children  can  travel  by  railroad  from  Ray  to 
Vermont  and  return.  There  is  nothing  in  the  record,  how- 
ever, to  show  that  there  is  any  train  service  that  would 
accommodate  school  children. 

In  considering  this  question  we  must  also  take  into 
consideration  that  this  district  was  organized  as  a  com- 
munity high  school  district.  The  term  "community,"  prop- 
erly speaking,  refers  rather  to  the  people  who  reside  in  a 
given  locality  in  more  or  less  close  proximity  than  to  the 
territory  which  includes  them,  but  when  applied  to  a  high 
school  district  it  has  a  meaning  similar  to  that  of  "neigh- 
borhood." The  term  "community"  or  "neighborhood"  is 
not  susceptible  of  exact  geographical  definition,  and  differ- 
ent people  may  differ  in  their  notion  of  what  is  a  single 
community  or  neighborhood.  In  common  parlance  the 
word  "community"  has  a  broader  significance  than  the 
word  "neighborhood,"  and  as  applied  to  high  school  dis- 
tricts the  territory  having  a  common  community  center 
might  well  contain  several  neighborhoods.  Where  two  vil- 
lages are  situated  six  miles  apart  and  each  is  equally  acces- 
sible, the  natural  division  of  the  two  communities  of  which 
the  respective  villages  are  the  centers  would  be  an  indefinite 
line  about  halfway  between  the  villages.  In  such  a  case  it 
could  not  be  held  that  the  village  first  organizing  a  com- 
munity high  school  district  could  grab  the  territory  for  a 
distance  of  five  miles  toward  the  other  village  and  force 
the  children  residing  within  a  mile  of  the  second  village 
to  go  five  miles  to  school.  While  the  territory  surrounding 
the  first  village  might  be  clearly  compact  and  contiguous 
territory  it  would  r.ot  meet  the  intention  of  the  legislature 
in  authorizing  community  high  schools,  for  the  reason  that 
it  was  clearly  intended  that  people  residing  in  a  community 
might  provide  high  school  facilities  for  themselves  and  not 
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be  compelled  to  support  a  school  or  to  attend  school  in  an- 
other community.  It  is  impossible,  of  course,  to  give  a 
definition  of  the  terms  ''community,"  "compact"  and  "con- 
tiguous," when  applied  to  school  districts,  that  will  apply 
under  all  circumstances.  For  instance,  a  city  or  village  on 
the  bank  of  an  unbridged  river  might  well  be  the  community 
center  of  a  territory  radiating  from  the  city  or  village  sev- 
eral miles  on  the  side  of  the  river  where  it  is  located,  and 
yet  it  would  not  serve  the  people  immediately  on  the  other 
side  of  the  river,  who  might  be  less  than  half  a  mile  away. 
Territory  within  a  circle  or  a  square,  of  which  such  a  city 
or  village  is  the  center,  would  be  compjict  and  contigu- 
ous territory,  but  it  would  not  be  compact  and  contiguous 
when  applied  to  a  school  district,  because  it  would  not  af- 
ford school  facilities  for  children  living  across  the  river. 
Whether  territory  embraced  within  a  district  is  sufficiently 
compact  to  be  a  part  of  a  thorough  and  efficient  system  of 
free  schools  must,  therefore,  in  many  instances  be  deter- 
mined from  the  character  of  the  territory  and  the  means 
of  travel  from  points  in  the  district  to  the  school  build- 
ing. There  is  no  constitutional  limitation  on  the  authority 
of  the  legislature  to  establish  school  districts  and  to  estab- 
lish and  alter  the  boundaries  of  said  districts  except  the 
mandate  of  the  constitution  which  requires  the  legislature 
to  provide  a  thorough  and  efficient  system  of  free  schools, 
so  that  all  children  of  the  State  may  receive  a  good  com- 
mon school  education.  The  legislature  would,  therefore,  in 
view  of  this  mandate,  have  no  authority,  in  the  first  in- 
stance, to  create  a  school  district  which  was  not  sufficiently 
compact  to  enable  the  children  to  reach  the  school  conven- 
iently, and  it  follows  that  it  has  no  authority  to  legalize  the 
organization  of  a  district  which  it  could  not  have  authorized 
in  the  first  instance. 

While  the  exact  question  here  under  consideration  has 
never  been  before  the  court,  we  have  repeatedly  considered 
the  meaning  of  the  term  "contiguous  and  compact,"  when 
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applied  to  school  districts.  As  we  have  seen,  the  single  word 
"contiguous,"  when  used  in  connection  with  school  districts, 
must  be  held  to  mean  the  same  as  the  term  "contiguous  and 
compact,"  and  therefore  the  decisions  construing  these  terms 
are  in  point.  The  question  was  first  considered  in  People 
V.  Crossley,  261  111.  78,  and  the  conclusion  there  reached 
was  followed  in  People  v.  Swift,  270  111.  532,  and  People 
V.  Herrin,  284  id.  368.  We  have  lately  considered  the  ques- 
tion at  some  length  in  People  v.  Moyer,  298  111.  143,  where 
we  held  that  school  districts  must  be  sufficiently  compact 
to  provide  school  accommodations  for  the  children  residing 
therein,  and  that  the  school  house  must  be  so  located  in  the 
district  that  it  can  be  conveniently  reached  by  the  children 
from  all  parts  of  the  district. 

The  petition  filed  herein  alleges  that  the  strip  of  terri- 
tory four  miles  in  length  and  two  miles  in  width,  extending 
south  from  the  main  body  of  the  district,  renders  the  dis- 
trict void  for  want  of  compactness.  A  map  of  the  district 
is  attached  to  the  petition,  and  from  this  map  it  appears 
that  a  part  of  the  territory  is  at  least  ten  miles  from  the 
village  of  Vermont,  which  is  the  place  where  we  understand 
the  school  is  to  be  located.  This  showing  is  sufficient  to 
show  that  there  is  probable  ground  for  testing  the  legality 
of  the  organization  of  this  district,  and  for  that  reason  the 
circuit  court  erred  in  refusing  to  give  leave  to  file  the  in- 
formation. Whether  the  territory  embraced  within  this  dis- 
trict is  sufficiently  compact  to  afford  all  children  of  high 
school  age  residing  within  the  boundaries  of  the  district 
reasonable  opportunity  to  get  a  good  high  school  education 
can  only  be  shown  by  proper  pleading  and  proof.. 

Much  of  the  confusion  with  respect  to  the  organization 
of  high  school  districts  has  arisen  by  reason  of  the  many 
overlapping  and  interlocking  provisions  of  the  School  law 
with  respect  to  high  schools.  Since  the  revision  of  1909 
the  legislature  has  enacted  seven  separate  and  distinct  laws 
authorizing  as  many  varieties  of  high  school  districts.  These 
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districts  were  different  in  purpose  and  scope  from  the  com- 
mon school  district,  but  instead  of  making  the  acts  com- 
plete and  specifying  in  detail  the  powers  and  duties  of  the 
board  of  education  of  such  districts,  the  several  acts  have 
adopted  wholesale  the  powers  and  duties  provided  for  school 
directors.  Two  of  these  acts  have  been  held  unconstitu- 
tional, but  we  still  have  in  full  force  and  effect  several  acts 
covering  a  subject  that  might  be  easily  and  much  more  in- 
telligently covered  by  a  single  act.  This  confusion  has  been 
greatly  augmented  by  the  careless  or  willful  omission  of 
many  of  those  who  have  initiated  the  move  to  establish  such 
districts  to  follow  the  plain  requirements  of  the  law.  The 
legislature  began  correcting  such  mistakes  by  the  validat- 
ing act  of  1915.  In  1917  two  validating  acts  were  passed 
to  cure  defects  in  the  organization  of  high  school  districts, 
and  in  19 19  another.  In  1921  it  took  six  validating  acts 
to  take  care  of  the  irregularities  in  organizing  high  school 
districts  that  had  been  discovered  up  to  the  time  the  legis- 
lature adjourned.  The  courts  can  only  construe  the  con- 
stitution and  the  law  as  they  find  it,  and  if  irregularities  have 
occurred  in  the  organization  of  school  districts  which  cause 
inconveniences  and  hardships,  those  responsible  for  the  ir- 
regularities must  bear  the  burden  of  them.  The  spirit  and 
letter  of  the  law  cannot  both  be  sacrificed  to  save  inconven- 
iences in  special  situations.  The  law  must  be  construed  and 
applied  for  the  common  good. 

The  judgment  is  therefore  reversed  and  the  cause  re- 
manded to  the  circuit  court  of  Fulton  county  for  further 

proceedings.  Reversed  and  remanded. 

Mr.  Justice  Carter,  specially  concurring :  I  concur  in 
the  conclusion  reached  in  this  case  but  am  not  in  accord  with 
that  part  of  the  opinion  that  quotes  with  approval  the  de- 
cision of  the  court  in  People  v.  Opie,  {ante,  p.  11.) 

Cartwright  and  Dunn,  JJ.,  dissenting. 
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(No.  14105. — ^Judgment  affirmed.) 
The  J.  E.  Porter  Company,  Plaintiff  in  Error,  vs.  The 
Industriai,  Commission  et  al, — ( George  W.Yentzer, 
Defendant  in  Error.) 

Opinion  filed  December  22,  ip2i — Rehearing  denied  Feb,  p,  ip22. 

1.  Workmen's  compensation — employee  may  be  under  act  of 
ipi/  although  not  in  hazardous  employment  when  injured.  An  em- 
ployee is  under  the  provisions  of  the  Compensation  act  of  1917 
although  he  is  not  engaged  in  a  hazardous  occupation  at  the  time 
of  his  injury,  where  his  employer  is  engaged  in  a  hazardous  busi- 
ness within  the  meaning  of  the  act.  (McNaught  v.  Hines,  300  111. 
167,  followed.) 

2.  Same — burden  is  on  claimant  to  prove  that  injury  arose  out 
of  employment — circumstantial  evidence.  The  burden  is  upon  the 
applicant  to  sustain  the  award  for  compensation  by  competent  evi- 
dence showing  that  the  injury  arose  out  of  and  in  the  course  of 
the  employment,  and  such  proof  may  be  established  by  circumstan- 
tial evidence. 

3.  Same — whether  injury  sustained  on  zvay  to  work  arises  out 
of  employment  depends  upon  the  facts.  Whether  one  en  route  to 
hi$  place  of  employment  is  in  the  line  of  his  employment,  in  the 
sense  that  an  injury  received  while  so  en  route  arises  out  of  and 
in  the  course  of  that  employment,  depends  upon  the  circumstances 
of  each  case  and  is  largely  a  question  of  fact. 

4.  Same — general  rule  as  to  when  injury  is  sustained  in  course 
of  employment.  An  accident,  to  be  suffered  in  the  course  of  em- 
ployment, must  happen  in  the  doing  of  something  which  the  em- 
ployee may  reasonably  do  at  any  time  during  which  he  is  employed 
and  at  a  place  where  he  may  reasonably  be  during  that  time  to 
do  that  thing. 

5.  Same — when  injury  to  traveling  man  arises  out  of  and  in  the 
course  of  employment.  Where  a  traveling  man  is  injured  by  an 
automobile  while  he  is  attempting  to  board  a  street  car  to  go  to 
his  employer's  factory  to  report  his  sales  and  receive  instructions 
after  returning  from  a  trip  his  injury  arises  out  of  and  in  the 
course  of  his  employment;  and  the  fact  that  he  stopped  at  his 
home  for  lunch  before  attempting  to  board  the  street  car  is  not 
sufficient,  of  itself,  to  take  the  accident  out  of  the  provisions  of 
the  Compensation  act. 
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Writ  of  Error  to  the  Circuit  Court  of  LaSalle  county ; 
the  Hon.  Edgar  Eu>redge,  Judge,  presiding. 

McDouGAi^L,  Chapman  &  Bayne,  for  plaintiff  in  error. 

Lester  H.  Strawn,  for  defendant  in  error. 

Mr.  Chief  Justice  Stone  dehvered  the  opinion  of  the 
court : 

George  W.  Yentzer,  defendant  in  error,  was  employed 
by  plaintiff  in  error  as  a  traveling  salesman,  and  on  Octo- 
ber 13,  1917,  was  injured  by  an  automobile  while  attempt- 
ing to  board  a  street  car  on  his  way  to  the  office  of  plain- 
tiff in  error.  The  Industrial  Commission,  on  application 
for  compensation,  awarded  $171.50  for  hospital  and  sur- 
gical services,  $48  per  month  between  October  20,  1917,  and 
August  22,  19 1 8,  and  a  further  sum  of  $48  per  month  for 
26j4  months  for  sixty  per  cent  loss  of  use  of  defendant 
in  error's  left  leg.  His  salary  for  the  year  prior  to  the 
injury  was  $1800.  The  circuit  court  of  LaSalle  county 
confirmed  the  award,  and  the  Porter  Company  brings  the 
case  here  by  writ  of  error. 

Plaintiff  in  error  urged  before  the  circuit  court,  and 
urges  here,  the  setting  aside  of  the  award  on  the  ground 
that  the  work  of  defendant  in  error  as  a  traveling  sales- 
man was  such  that  he  did  not  come  under  the  provisions 
of  the  Compensation  act,  although  it  is  admitted  that  his 
employer  was  engaged  in  a  hazardous  occupation ;  also  that 
the  injury  did  not  arise  out  of  and  in  the  course  of  the 
employment. 

The  first  contention  of  plaintiff  in  error  was  consid- 
ered by  this  court  in  Illinois  Publishing  and  Printing  Co,  v. 
Industrial  Com.  299  111.  189,  and  McN aught  v.  Mines,  300 
id.  167,  where  it  was  held  that  since  the  amendment  of  the 
Compensation  act  of  19 17  no  distinction  exists  between  an 
employee  doing  extra-hazardous  work  and  one  whose  work 
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is  not  extra-hazardous.  Those  cases  are  controlling  here, 
and  the.  first  contention  of  plaintiff  in  error  cannot  obtain. 

It  is  contended  that  the  injury  did  not  arise  out  of  or 
in  the  course  of  the  employment  of  defendant  in  error. 
The  testimony  of  defendant  in  error  is,  that  on  October  13, 
191 7,  he  had  been  in  Peoria  and  Streator,  Illinois,  on  the 
business  of  his  employer  and  arrived  at  Ottawa,  his  home, 
about  1 1  .'40  A.  M.  on  an  interurban  electric  car.  As  the 
car  passed  near  to  his  house,  in  the  southern  part  of  the 
city,  he  stopped  there  for  his  lunch  and  then  started  to 
walk  to  the  factory,  which  is  in  the  northeast  part  of  the 
city.  He  states  that  his  purpose  in  going  to  the  factory 
was  to  settle  up  for  the  week,  turn  in  his  expense  account, 
collect  his  salary  and  get  instructions  for  the  following  week. 
It  appears  that  there  is  a  bridge  spanning  the  Illinois  river 
between  his  home  and  the  business  section  of  the  city ;  that 
this  bridge  is  crossed  by  a  street  car  track ;  that  when  he 
reached  the  middle  of  the  bridge  a  street  car  came  from 
the  southeast,  which  he  signaled  to  stop;  that  while  this 
was  not  the  usual  stopping  place  the  car  did  stop  for  him, 
and  while  crossing  from  the  sidewalk  to  board  the  car  he 
was  struck  by  an  automobile  and  seriously  injured. 

Plaintiff  in  error  contends  that  the  above  facts,  even 
if  proven,  do  not  show  that  the  accident  arose  out  of  and 
in  the  course  of  the  employment.  There  is  no  fixed  rule 
for  determining  what  in  a  given  case  constitutes  a  risk  of 
the  employment.  The  facts,  however,  must  show  that  the 
accident  in  which  the  injury  is  received  had  its  origin  in 
some  risk  of  the  employment.  (City  of  Chicago  v.  Indus- 
trial Com,  292  111.  406 ;  United  Disposal  and  Recovery  Co, 
V.  Industrial  Com,  291  id.  480.)  In  the  last  case  cited  the 
general  rule  is  laid  down  that  "it  is  not  sufficient  that  the 
injury  occurs  in  the  course  of  the  employment ;  it  must  also 
arise  out  of  the  employment."  The  burden  of  proof  is  upon 
the  applicant  to  sustain  the  award  for  compensation  by  com- 
petent evidence  showing  that  the  injury  arose  out  of  and  in 
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the  course  of  the  employment.  (Mines  v.  Industrial  Com. 
295  III.  231.)  Such  proof  may  be  established  by  circum- 
stantial evidence  from  which  an  inference  can  logically  be 
drawn.  ( Vulcan  Detinning  Co,  v.  Industrial  Com.  295  111. 
141.)  The  testimony  of  the  defendant  in  error  tends  to 
show  that  his  services  for  the  day  had  not  closed ;  that  by 
reason  of  his  coming  into  the  city  from  the  south  it  was  con- 
venient for  him  to  stop  at  his  home  for  his  mid-day  lunch 
on  his  way  to  the  factory  rather  than  to  secure  it  at  some 
public  eating  house.  It  appears  that  the  street  car  runs 
near  his  home  in  that  portion  of  the  city,  extending  across 
the  city  in  the  direction  of  the  factory  of  plaintiff  in  er- 
ror; that  as  soon  as  he  had  had  his  lunch  he  started  for 
the  office  for  the  purpose  of  reporting  sales,  receiving  in- 
structions for  the  following  week  and  receiving  his  salary. 
Whether  one  en  route  to  his  place  of  employment  is  in 
the  line  of  his  employment,  in  the  sense  that  an  injury  re- 
ceived while  so  en  route  arises  out  of  and  in  the  course 
of  that  employment,  depends  upon  the  circumstances  of 
each  case  and  is  largely  one  of  fact.  (Wabash  Railway 
Co.  V.  Industrial  Com.  294  111.  119.)  The  rule  is  that  the 
accident  must  be  suffered  in  the  course  of  the  employment, 
in  the  doing  of  something  which  the  employee  may  reason- 
ably do  at  any  time  during  which  he  is  employed  and  at  a 
place  where  he  may  reasonably  be  during  that  time  to  do 
that  thing.  (Dietzen  Co.  v.  Industrial  Board,  279  111.  11 ; 
Central  Garage  v.  Industrial  Com,  286  111.  291.)  It  was 
held  in  Walsh  Teaming  Co.  v.  Industrial  Com.  290  111.  536, 
that  the  act  of  obtaining  a  receipt  was  in  the  line  of  the  em- 
ployment or  an  incident  of  the  same,  and  that  an  injury  re- 
ceived by  an  employee  while  engaged  in  securing  the  receipt 
arose  out  of  and  in  the  course  of  his  employment.  Here  a 
fair  construction  of  the  employee's  testimony  is  that  his 
services  for  the  week  had  not  ended ;  that  he  was  on  his 
way  to  the  factory  to  report  his  sales,  receive  instructions 
as  to  his  duties  for  the  next  week  and  collect  his  salary. 
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We  are  of  the  opinion  that  such  shows  him  to  have  been 
within  the  line  of  his  employment.  (Schweiss  v.  Indus- 
trial Com.  292  111.  90. )  The  fact  that  he  found  it  conven- 
ient on  his  way  to  the  office  to  get  his  lunch  at  his  home 
and  stopped  there  for  that  purpose  is  not  sufficient,  of 
itself,  to  take  the  accident  out  of  the  provisions  of  the 
Workmen's  Compensation  act.  There  was  competent  evi- 
dence in  the  record  upon  which  to  base  the  finding  of  the 
commission. 

The  judgment  of  the  circuit  court  confirming  the  award 

is  affirmed.  ^    ,  a    jc       j 

Judgment  affirmed. 


(No.  1 41 34. — ^Judgment  reversed.) 
The  PEOPI.E  ex  reL  Henry  W.  Toennings,  County  Col- 
lector, Appellee,  vs,  Daniei.  Rich  et  al.  Appellants. 

Opinion  filed  December  2^,  ig2i — Rehearing  denied  Feb,  p,  ip22, 

1.  Schools — high  school  validating  act  of  May  10,  192 1,  does 
not  validate  taxes  levied  in  de  jure  district.  The  act  of  May  10, 
1921,  (Laws  of  1921,  p.  797,)  validating  the  organization  of  cer- 
tain community  high  school  districts,  does  not  apply  to  de  jure  dis- 
tricts legally  organized  in  the  first  instance,  and  section  4  of  said 
act  does  not  have  the  effect  of  validating  a  tax  levy  made  in  a 
de  jure  district  after  the  time  required  by  law  for  the  making  of 
such  levy,  as  said  section  refers  only  to  such  districts  as  come 
within  the  act. 

2.  Same — when  the  act  of  June  10, 1921,  validating  tax  levies  in 
school  districts,  does  not  apply.  The  act  of  June  10,  1921,  (Laws  of 
1921,  p.  831,)  validating  school  tax  levies  which  are  void  because 
not  made  on  or  before  the  first  Tuesday  of  August  of  any  year, 
as  required  by  law,  does  not  apply  to  a  district  which  made  its  levy 
after  said  date  because  it  was  not  in  existence  prior  thereto,  as  the 
act  is  intended  to  waive  the  failure  of  the  directors  to  act  at  the 
proper  time  and  not  to  confer  authority  retroactively  on  a  school 
district  which  was  not  in  existence  at  the  time  the  taxes  were  re- 
quired to  be  levied. 

Farmer  and  Thompson,  JJ.,  dissenting. 
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AppEAi,  from  the  County  Court  of  Tazewell  county ;  the 
Hon.  Chari^es  Schaefer,  Judge,  presiding. 

Kirk  &  Shurti^eff,  for  appellants. 

E.  E.  Bi^ACK,  State's  Attorney,  (Smith  &  Smith,  and 
W.  A.  Potts,  of  counsel,)  for  appellee. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

Deer  Creek  Community  High  School  District  No.  310, 
in  the  counties  of  Tazewell  and  Woodford,  was  organized 
as  the  result  of  an  election  held  on  August  12,  1920.  A 
board  of  education  was  elected  on  September  4,  and  on  Sep- 
tember 25  the  board  made  a  tax  levy  of  $8000  for  building 
purposes  and  $8000  for  educational  purposes  and  signed  a 
certificate  of  levy  which  was  filed  in  the  office  of  the  county 
clerk  of  Tazewell  county,  who  thereupon  extended  the  tax 
upon  the  taxable  property  within  the  district.  At  the  June 
term,  1921,  of  the  Tazewell  county  court,  Daniel  Rich  and 
Fred  Chaffer  filed  objections  to  the  collector's  application 
for  judgment  against  their  property  for  the  tax  so  extended, 
for  the  reason  that  the  levy  made  by  the  board  of  educa- 
tion on  September  25  was  without  authority  of  law  and 
void.  The  court  overruled  the  objections,  rendered  judg- 
ment and  order  of  sale  against  the  property  of  the  object- 
ors, and  they  have  appealed. 

The  law  required  the  levy  of  the  tax  to  be  certified  and 
returned  to  the  township  treasurer  on  or  before  the  first 
Tuesday  in  August  and  to  be  returned  by  the  township 
treasurer  to  the  county  clerk  on  or  before  the  second  Mon- 
day in  August.  These  provisions  have  been  held  to  be 
mandatory  and  a  tax  levied  by  a  board  of  education  after 
the  first  Tuesday  of  August  to  be  void.  {People  v.  Wabash 
Railway  Co.  296  111.  518.)  On  May  10,  1921,  "An  act  to 
legalize  the  organization  of  certain  high  school  districts" 
went  into  effect,  which,  after  declaring  certain  high  school 
301-  e 


82  The  People  v.  Rich.  [301  111. 

districts  legally  and  validly  organized,  provided  that  all  acts 
and  proceedings  theretofore  done  or  performed  by  such  dis- 
tricts and  the  persons  from  time  to  time  elected  and  acting 
as  the  board  of  education  thereof,  such  as  were  authorized 
to  be  done,  had  or  performed  by  school  districts  or  boards 
of  education,  were  declared  to  be  legal  and  valid  in  all  re- 
spects ;  and  it  was  also  declared  that  whenever  a  board  of 
education  of  any  such  district  had  levied  taxes  and  the  cer- 
tificate of  levy  had  been  signed  and  certified  to  the  county 
clerk  or  county  clerks  of  the  county  or  counties  in  which 
such  school  district  was  situate,  such  tax  levy  should  be  legal 
and  valid,  notwithstanding  it  should  not  have  been  made, 
filed  or  certified  in  the  manner  or  within  the  time  prescribed 
by  law.     (Laws  of  192 1,  p.  797.) 

The  purpose  of  the  act,  as  indicated  by  the  title,  was 
to  legalize  the  organization  of  certain  high  school  districts. 
The  subject  matter  of  the  act  was  only  certain  districts  in 
which  attempts  had  been  made  to  organize  as  high  school 
districts  but  Qrganization  had  not  been  accomplished  because 
of  some  irregularity,  defect  or  omission  in  the  proceedings. 
Such  districts  the  act  was  intended  to  declare  corporations 
de'jure,  but  it  could  not  have  any  effect  on  districts  legally 
organized  which  were  already  corporations  de  jure.  When 
the  act  provides  in  section  4  that  whenever  the  board  of 
education  of  any  such  district  has  levied  taxes  and  a  cer- 
tificate has  been  filed  such  tax  levy  is  declared  legal  and 
valid,  "such  district"  refers  to  such  districts  as  come  with- 
in the  act, — that  is,  such  districts  as,  though  defectively  or- 
ganized, have  been  declared  by  the  act  corporations  de  jure. 
Section  4  attempts  to  make  legal  and  valid  taxes  levied  by 
such  districts  as  are  legalized  by  the  act  but  has  no  refer- 
ence to  taxes  attempted  to  be  levied  by  corporations  de  jure, 
whose  organization  is  not  aflfected  by  the  act.  The  title  is, 
"An  act  to  legalize  the  organization  of  certain  high  school 
districts."  No  one  would  infer  from  this  title  that  the  act 
aflfected  the  proceedings  of  districts  whose  organization  was 
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entirely  legal.  If  the  validation  of  taxes  attempted  to  be 
levied  by  such  districts  as  the  act  is  intended  to  legalize  is 
sufficiently  connected  with  the  legalizing  of  their  organiza- 
tion to  be  within  the  subject  matter  thus  stated,  the  title 
certainly  cannot  be  extended  to  include  the  validation  of  the 
taxes  of  other  districts  legally  organized  without  reference 
to  the  act  and  not  affected  by  the  act.  Deer  Creek  Com- 
munity High  School  District  No.  310  is  not  one  of  the  dis- 
tricts whose  organization  is  legalized  by  the  act.  No  defect 
in  its  organization  has  been  suggested,  and  the  act  in  ques- 
tion has,  therefore,  no  application  to  it. 

On  June  10  another  act  was  passed  and  approved  for 
the  purpose  of  validating  tax  levies  in  all  school  districts. 
(Laws  of  1921,  p.  831.)  Its  title  is,  "An  act  to  validate 
tax  levies  in  school  districts,"  and  it  provides  that  when- 
ever a  board  of  education  has  returned  a  certificate  of  tax 
levy  to  the  township  treasurer  after  the  first  Tuesday  of 
August  of  any  year  and  the  township  treasurer  has  returned 
the  certificate  to  the  county  clerk  before,  on  or  after  the 
second  Monday  of  August,  any  such  certificate  of  tax  levy 
shall  be  considered  as  valid  and  as  of  the  same  effect  as 
if  the  certificate  had  been  returned  to  the  township  treas- 
urer on  or  before  the  first  Tuesday  of  August  and  had 
been  returned  by  the  township  treasurer  to  the  county  clerk 
on  or  before  the  second  Monday  of  August.  This  statute 
has  reference  to  taxes  levied  by  school  districts  which  were 
authorized  by  law  to  do  so,  where  the  directors  had  failed 
to  make  the  levy  at  the  time  fixed  by  law,  and  was  intended 
to  waive  the  failure  of  the  directors  to  act  at  the  proper 
time.  It  was  not  intended  to  confer  authority,  retroactively, 
on  a  school  district  which  was  not  in  existence  at  the  time 
the  taxes  were  required  to  be  levied.  The  language  of  the 
act  is  expressive  of  this  purpose,  for  it  provides  that  the 
certificates  mentioned,  though  made  after  the  first  Tuesday 
in  August  and  returned  after  the  second  Monday  in  August, 
shall  be  as  valid  and  effectual  as  if  made  and  returned  be- 
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fore  those  dates,  respectively.  As  applied  to  this  case  the 
provision  is  that  the  certificate  of  levy  made  on  Septem- 
ber 25  shall  be  considered  as  valid  and  as  of  the  same  ef- 
fect as  if  the  certificate  had  been  returned  to  the  township 
treasurer  on  or  before  the  first  Tuesday  of  August  and  had 
been  returned  by  the  township  treasurer  to  the  county  clerk 
on  or  before  the  second  Monday  of  August.  If  this  cer- 
tificate had  been  made  before  the  first  Tuesday  in  August 
and  returned  before  the  second  Monday  in  August  it  would 
have  been  of  no  effect,  for  tliere  was  then  no  school  district 
in  existence,  and  the  act  of  the  individuals  who  signed  the 
certificate  would  have  been  simply  void.  The  act  declares 
that  it  shall  be  as  valid  as  it  would  have  been  if  made  on 
the  first  Tuesday  of  August,  and  as  it  would  have  been 
void  if  made  then  it  is  therefore  void  now.  The  tax  levy 
was  not  made  valid  by  either  or  both  of  the  validating  acts 
referred  to. 

The  judgment  of  the  county  court  was  therefore  errone- 
ous, and  it  will  be  reversed  and  judgment  will  be  rendered 
here  sustaining  the  objections  of  the  appellants. 

Judgfftent  reversed. 

Thompson  and  Farmer,  JJ.,  dissenting: 

In  our  opinion  the  act  to  validate  tax  levies  in  school 
districts  was  passed  to  take  care  of  the  very  situation  pre- 
sented by  this  record.  The  act  does  not  say  the  certificate 
of  tax  levy  shall  be  as  valid  as  if  made  on  or  before  the 
first  Tuesday  in  August,  but  it  says  the  "certificate  of  tax 
levy  shall  be  considered  as  valid  and  of  the  same  effect  as 
if  the  certificate  had  been  returned"  on  time.  This  means 
that  the  certificate  is  validated  and  is  given  the  same  force 
and  effect  as  if  it  had  been  returned  to  the  proper  officers, 
as  required  by  the  general  statute. 
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(No.  141 16. — ^Judgment  affirmed.) 

The  PEOPI.E  OF  THE  State  of  Ilunois,  Defendant  in  Er- 
ror, vs.  Chester  Todd,  Plaintiff  in  Error. 

Opinion  filed  December  22,  jq2I — Rehearing  denied  Feb,  p,  1^22, 

1.  Criminal  law — the  jury  are  judges  of  the  credibility  of 
witnesses.  The  jury  are  not  warranted  in  disregarding  testimony 
from  mere  caprice,  and  the  fact  that  the  witnesses  in  support  of 
a  defense  of  alibi  are  related  to  the  defendant  will  not,  alone,  jus- 
tify disregarding  their  testimony,  but  the  jury  are  the  judges  of 
the  credibility  of  the  witnesses  and  of  the  weight  that  should  be 
given  their  testimony. 

2.  Same — when  instruction  as  to  alibi  docs  not  prejudice  the  de- 
fendant. The  theory  of  an  alibi  is  that  the  defendant  was  so  far 
from  the  scene  of  the  crime  as  to  make  it  impossible  for  him  to 
have  committed  it,  and  an  instruction  which  makes  proof  of  such  a 
state  of  facts  essential  to  authorize  an  acquittal  does  not  place  too 
great  a  burden  on  the  defendant,  where  the  jury  are  further  in- 
structed that  it  is  not  necessary  to  prove  the  defense  of  alibi  be- 
yond a  reasonable  doubt,  and  that  it  is  sufficient  to  entitle  the  de- 
fendant to  an  acquittal  if  from  the  evidence  they  have  a  reasonable 
doubt  whether  he  was  present  at  the  time  and  place  of  the  com- 
mission of  the  crime. 

3.  Same — great  latitude  is  permitted  in  cross-examination  as  to 
prejudice  of  witness.  Cross-examination  should  generally  be  con- 
fined to  what  was  brought  out  on  direct  examination,  and  while 
it  is  permissible  in  a  proper  case,  on  cross-examination,  to  ask  an 
interested  or  hostile  witness  concerning  acts  or  declarations  show- 
ing bias  and  prejudice  for  the  purpose  of  affecting  the  credibility 
of  the  witness,  such  matters  rest  largely  in  the  discretion  of  the 
trial  judge  in  controlling  the  cross-examination. 

Writ  of  Error  to  the  Circuit  Court  of  Hancock  county ; 
the  Hon.  Harry  M.  Waggoner,  Judge,  presiding. 

SCOF1E1.D,  Cauff  &  Beli.,  and  Hartzeui.,  Cavanagh, 
Martin  &  Hartzei.1.,  for  plaintiff  in  error. 

Edward  J.  Brundage,  Attorney  General,  Lee  Sie- 
benborn.  State's  Attorney,  and  Edward  C.  Fitch,  (Sam- 
UEi.  Nayi^or,  and  Cufford  Warner,  of  counsel,)  for  the 
People. 
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Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

Chester  Todd  was  indicted  by  the  grand  jury  of  Han- 
cock county  on  a  charge  of  stealing  a  Buick  coupe  automo- 
bile, the  property  of  Sherman  Bradfield,  on  the  15th  of  Au- 
gust, 1920.  He  pleaded  not  guilty,  was  tried,  convicted, 
sentenced  to  imprisonment  in  the  penitentiary,  and  has  sued 
out  this  writ  of  error. 

Three  errors  discussed  in  defendant's  brief  as  grounds 
why  the  judgment  should  be  reversed  are,  ( i )  that  the  evi- 
dence was  insufficient  to  sustain  the  verdict;  (2)  that  the 
court  erred  in  improperly  restricting  the  cross-examination 
of  the  People's  witness  Bradfield;  (3)  that  the  court  erred 
in  giving  two  instructions  for  the  People. 

A  Buick  coupe  automobile,  19 19  model,  belonging  to 
Bradfield,  was  stolen  from  his  garage  or  shed  about  one 
o'clock  in  the  morning  of  August  15,  1920.  Bradfield 
lived  on  a  farm  about  five  miles  from  LaHarpe,  in  Han- 
cock county.  A  fair  and  races  were  being  held  in  LaHarpe 
that  week.  Bradfield  attended  the  fair  the  day  of  August  14 
and  drove  home  that  evening  in  his  Buick  coupe,  arriving 
home  about  a  half  hour  before  sunset.  That  same  evening 
his  daughter  and  a  companion  drove  the  same  car  back  to 
LaHarpe  to  attend  a  party.  They  returned  to  the  Bradfield 
home  about  12 130  at  night.  When  they  drove  the  car  into 
the  garage  they  heard  a  noise  like  someone  was  in  the  build- 
ing. After  listening  a  little  while  and  hearing  nothing  fur- 
ther they  went  into  the  house.  Bradfield  heard  them  come 
in  and  a  little  later  heard  the  noise  of  a  car  starting.  He 
jumped  out  of  bed,  went  to  the  window,  and  saw  his  car, 
the  lights  on,  being  rapidly  run  out  of  his  garage.  He  ran 
down-stairs  and  out  of  the  house  to  shut  the  outer  gate,  but 
the  car  passed  through  it  before  he  could  do  so.  His  daugh- 
ter came  out  and  they  tried  to  start  a  sedan  car  that  was 
in  the  shed  but  could  not  do  so.  They  then  went  to  a 
scale-house  some  distance  away,  where  Bradfield's  son-in- 
law  kept  a  Ford,  but  could  not  start  it.    He  then  went  to 
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his  son-in-law's  house,  which  was  about  half  a  mile  from 
his  own,  and  soon  after  his  arrival  there  his  daughter  came 
with  the  Ford  car.  Bradfield  and  his  son-in-law,  in  the 
Ford  car,  followed  the  tracks  of  the  Buick  coupe.  He  could 
identify  the  tracks  because  the  car  had  Goodyear  tires  ex- 
cept one  rear  tire  was  a  Goodrich,  and  they  were  of  a  dif- 
ferent character.  They  followed  the  tracks  to  LaHarpe  but 
could  not  follow  them  in  the  town.  They  examined  differ- 
ent roads  going  out  of  LaHarpe  and  found  the  tracks  in 
a  road  leading  north  toward  Monmouth.  Bradfield  went 
to  a  butcher  shop  and  telephoned  the  police  at  Monmouth 
and  then  returned  home.  On  arriving  there  he  examined 
his  sedan  car  and  found  the  distributor  had  been  taken 
out,  the  timer  pulled  apart  and  the  throttle  taken  off.  He 
recovered  the  stolen  car  in  Davenport,  Iowa,  about  the  first 
of  September,  1920.  Before  that  time  defendant  had  been 
arrested  and  placed  in  jail  in  Carthage. 

William  Hunter  and  Bradfield  called  at  the  jail,  before 
the  car  was  found,  to  see  defendant  and  had  a  talk  with 
him.  Bradfield  testified  defendant  said  he  and  George  R. 
Aldrich  stole  the  car;  that  he  stood  outside  and  watched 
the  house  while  Aldrich  got  the  car.  He  told  Bradfield 
he  would  find  it  in  Davenport,  Iowa;  that  he  could  go 
there  and  get  it  but  defendant  could  not  tell  where  it  was 
in  Davenport.  Bradfield  got  his  car  at  the  police  station  in 
Davenport.  He  testified  when  he  had  his  talk  with  defend- 
ant in  the  jail,  Hunter,  sheriff  Bennett,  and  his  deputy. 
Sample,  were  present  and  heard  part  of  the  conversation. 

Hunter  testified  he  lived  in  Burgess,  which  is  sixty  or 
seventy  miles  from  LaHarpe.  The  night  of  August  14  he 
sat  up  all  night  with  a  family  where  there  had  been  a  death 
and  about  daylight  went  to  his  home  to  do  his  chores.  While 
he  was  doing  them  a  tall,  nice-looking  man  called  him  and 
asked  if  he  knew  where  he  could  get  some  gasoline,  and 
said  the  garages  were  all  closed.  Witness  told  the  man  he 
would  get  some  gasoline  as  soon  as  he  finished  his  chores. 
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The  man  waited  five  or  ten  minutes  till  he  had  finished  and 
they  then  went  around  in  front  of  the  house,  where  a  Buick 
coupe  car  was  standing.  Both  got  in  the  car  and  drove  to 
witness'  store  to  get  the  gasoline.  Witness  asked  the  man 
where  he  was  from.  He  said  he  was  from  Springfield  and 
was  driving  to  Chicago.  Witness  told  him  he  had  gone  out 
of  his  way  pretty  far,  and  the  man  said  he  had  got  lost. 
Witness  began  giving  him  directions  how  to  go  to  Chicago, 
and  the  man  said  he  had  a  friend  in  Davenport  (which  is 
about  thirty-five  miles  from  Burgess)  and  thought  he  would 
drive  there  and  spend  the  day.  He  drove  witness  back  to 
his  residence  and  then  drove  on  out  of  Burgess.  The  wit- 
ness testified  he  saw  the  same  man  about  two  weeks  later 
in  the  county  jail  at  Carthage,  and  that  defendant  was  the 
man  who  called  on  him  for  the  gasoline  in  the  early  morn- 
ing of  August  15.  Bradfield,  the  sheriflF,  and  his  deputy, 
were  at  the  jail  at  the  time.  Witness  said  to  defendant, 
"Hello,  pal!  Do  you  know  me?"  Defendant  replied  he 
had  never  seen  him.  Witness  told  him  he  saw  him  at  wit- 
ness' house  in  Burgess,  Sunday  morning,  August  15,  about 
five  o'clock,  and  rehearsed  to  defendant  what  was  said  and 
done  on  that  occasion.  Witness  told  defendant  he  was  the 
man  witness  saw  there,  talked  with  and  sold  gasoline  to. 
The  witness  told  defendant  there  could  be  no  question  about 
his  being  the  man;  that  he  was  a  different  type  from  the 
ordinary  man,  and  witness  would  know  him  among  a  thou- 
sand. Witness  told  defendant  he  had  better  tell  Bradfield 
where  his  car  was.  Defendant's  only  reply  to  witness  was 
a  request  to  see  the  sheriff.  The  sheriff  took  him  to  some 
other  room. 

Bennett,  the  sheriff,  testified  he  took  defendant  into  a 
room  of  his  residence.  He  was  in  and  out  of  the  jail  and 
was  present  part  of  the  time  when  Bradfield  and  Hunter 
were  talking  to  defendant  in  the  jail.  When  he  went  into 
his  residence  with  defendant  the  latter  inquired  if  his  wife 
had  been  saying  anything  about  him,  and  the  sheriff  told 
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him  she  had  said  defendant  was  implicated  in  the  theft  of 
"the  Shiery  .car."  Defendant  said  he  was  not,  and  asked 
if  what  he  said  could  be  used  against  him  in  court.  The 
sheriff  told  him  it  could  be.  Defendant  said  he  knew  some- 
thing about  the  Bradfield  car  but  nothing  about  the  Shiery 
car.  The  sheriff  advised  him  to  talk  with  Bradfield  and 
tell  the  truth.  Defendant  said  if  they  sent  him  over  they 
would  send  others  along  with  him.  The  two  then  went  into 
the  sheriff's  front  room,  where  Bradfield  was.  Defend- 
ant told  Bradfield  he  was  across  the  fence  watching  the 
house  while  Aldrich  was  getting  the  car.  Witness  never 
heard  him  say  w^here  the  car  was.  Witness  was  present 
when  Bradfield  told  defendant,  in  the  jail,  he  was  the  man 
or  one  of  the  men  that  stole  the  car,  and  defendant  made 
no  denial  or  reply. 

The  foregoing  is  the  substance  of  the  most  material  evi- 
dence on  the  part  of  the  prosecution. 

Defendant  testified  in  his  own  behalf  and  denied  steal- 
ing the  car  or  knowing  anything  about  who  stole  it.  He 
testified  he  stayed  all  night  in  LaHarpe  August  13  and  spent 
the  14th  there.  He  left  on  a  train  in  the  evening  for  Burn- 
side,  which  is  ten  or  twelve  miles  from  LaHarpe  and  where 
his  father  and  mother  lived,  and  arrived  there  about  eight 
o'clock  in  the  evening.  He  went  first  to  his  father's  store 
and  found  his  father  and  mother  both  there.  From  the 
store  he  went  to  the  residence,  where  he  stayed  all  night. 
He  testified  he  was  invited  to  his  mother's  birthday  dinner 
Sunday,  August  15.  He  slept  at  his  parents'  home  all  night, 
ate  breakfast  there  and  about  nine  o'clock  went  to  the  store. 
He  returned  to  his  parents'  home  about  10:30,  ate  dinner 
there  and  left  on  a  train  about  2 130.  He  either  denied  or 
said  he  did  not  remember  the  statements  Bradfield,  Hunter 
and  the  sheriff  testified  that  he  made  about  stealing  the  car. 
He  denied  he  was  at  Burgess  and  procured  gasoline  from 
Hunter  the  morning  of  August  15,  and  said  he  never  saw 
Hunter  until  he  saw  him  in  the  jail  at  Carthage.    Defend- 
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ant's  father  and  mother  testified  he  was  at  their  house  the 
night  of  August  14,  stayed  there  until  the  afternoon  of  the 
15th  and  ate  breakfast  and  dinner  there.  They  fixed  the 
date  as  the  date  of  Mrs.  Todd's  birthday  dinner,  which  they 
testified  was  given  the  day  previous  to  her  birthday,  which 
was  the  i6th.  Defendant's  married  sister,  Mrs.  Pettit,  and 
her  husband,  testified  they  were  at  the  birthday  dinner,  Au- 
gust 15,  and  that  defendant  was  there  also. 

It  is  earnestly  contended  that  the  evidence  was  insuffi- 
cient to  warrant  a  verdict  of  guilty ;  that  it  was  an  impos- 
sibility for  defendant  to  have  been  at  Bradfield's  residence 
about  one  o'clock  the  morning  of  the  15th,  and  at  Burgess, 
sixty  miles  from  LaHarpe,  about  daylight,  if  he  stayed  all 
night  at  his  parents'  home  in  Burnside  the  night  of  the  14th, 
ate  breakfast  and  dinner  there  the  15th  and  remained  until 
2:30  in  the  afternoon, — and  this,  it  must  be  conceded,  is 
true  if  the  alibi  was  proven  by  credible  testimony.  It  is  ap- 
parent the  jury  did  not  credit  that  testimony.  They  would 
not  be  warranted  in  disregarding  it  from  mere  caprice,  but 
they  were  the  judges  of  the  credibility  of  the  witnesses  and 
the  weight  that  should  be  given  their  testimony.  It  may 
well  be  that  the  mere  fact  of  the  relationship  of  the  alibi 
witnesses  to  defendant  would  not,  alone,  afford  justification 
for  the  jury  disregarding  their  testimony.  Defendant  was 
charged  with  the  crime  of  stealing  the  Bradfield  automobile 
and  was  in  jail  at  Carthage  for  a  time,  a  few  days  after  the 
theft  occurred.  He  was  indicted  at  the  October,  1920,  term 
of  court  and  was  tried  in  April,  192 1.  A  rather  unusual 
circumstance  occurred  in  the  testimony  of  the  alibi  wit- 
nesses. Its  importance  does  not  appear  to  have  been  ap- 
preciated by  them  or  to  have  been  known  to  defendant's 
counsel  until  the  trial  was  in  progress.  Defendant's  father 
testified  he  never  talked  with  anyone  about  his  son  being  at 
his  house  the  night  of  August  14  and  the  following  day 
except  his  wife  and  that  he  never  talked  with  defendant 
about  it.    Defendant's  mother  testified  that  she  never  talked 
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with  anyone  about  it  but  her  husband,  except  she  spoke 
some  things  to  defendant  but  never  even  talked  with  his 
attorney  about  it.  Defendant's  sister  testified  that  the  night 
before  she  was  on  the  witness  stand  was  the  first  time  her 
attention  had  been  called  to  defendant  having  been  at  the 
birthday  dinner,  August  15,  and  that  her  recollection  was 
then  refreshed  and  she  remembered  it.  She  did  not  know 
before  that  she  was  to  be  a  witness.  Defendant's  brother- 
in-law  testified  that  he  did  not  know  he  was  to  be  called  as 
a  witness  until  the  day  before  he  testified;  that  he,  his 
father-in-law  and  defendant  talked  the  matter  over  the  day 
before  he  gave  his  testimony  and  agreed  that  the  birthday 
dinner  was  August  15.  This  may  have  caused,  and  un- 
doubtedly did  cause,  the  jury  to  look  upon  the  testimony 
with  some  suspicion.  The  witnesses  were  apparently  intel- 
ligent and  their  character  apparently  such  that  one  cannot 
help  being  impressed  that  it  was  remarkable  that  it  did  not 
occur  to  the  witnesses,  or  some  of  them,  before  the  trial, 
that  proof  that  defendant  was  in  Bumside  all  the  night  of 
the  14th  and  the  greater  part  of  the  following  day  would 
be  important  in  his  defense  of  the  charge  of  stealing  the 
car.  Then,  too,  no  other  person  appears  to  have  seen  de- 
fendant in  Burnside  the  night  of  the  14th  or  the  following 
day.  Laura  Skinner,  a  resident  of  Burnside,  testified  she 
was  at  the  depot  there  to  meet  a  friend  who  came  on  the 
same  train  defendant  claims  to  have  arrived  on.  She  knew 
defendant  but  did  not  see  him  alight  from  the  train.  Only 
a  few  persons  got  off  at  Burnside.  In  view  of  the  fact 
three  witnesses  testified  to  admissions  by  defendant  that  he 
stole  the  car,  two  of  whom  were  in  no  way  interested  and 
one  of  whom  testified  positively  that  he  saw  defendant  in 
Burgess  early  the  morning  of  the  15th  in  possession  of  the 
car,  we  cannot  say  the  judgment  should  be  reversed  because 
not  supported  by  the  evidence. 

The  court  at  the  request  of  the  People  gave  an  instruc- 
tion on  the  defense  of  alibi  which  it  is  claimed  was  re- 
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versible  error.  The  instruction  told  the  jury  that  although 
the  evidence  accounted  for  movements  of  defendant  some 
part  of  the  time  before  and  at  the  time  of  the  commission 
of  the  crime,  before  it  would  authorize  an  acquittal  of  the 
defendant  "it  must  appear  that  at  the  time  of  the  commis- 
sion of  the  crime  charged  in  the  indictment  tlie  defendant 
was  at  another  place  so  far  away,  under  such  circumstances, 
that  he  could  not  with  ordinary  exertion  have  reached  the 
place  where  the  crime  was  committed  so  as  to  have  partici- 
pated therein."  It  is  argued  that  this  was,  in  effect,  telling 
the  jury  that  even  if  they  believed  Hunter  was  mistaken 
about  defendant  being  in  Burgess  the  morning  of  the  15th, 
and  even  if  they  believed  defendant  was  in  Bumside  at  the 
time  it  was  claimed  the  car  was  stolen,  that  would  not  be 
sufficient  to  authorize  an  acquittal  "unless  they  believed  cer- 
tain other  things  were  proven  as  defined  in  the  instruction." 
It  is  contended  that  the  instruction  made  distance  from  the 
place  of  the  crime  the  controlling  thing.  Reliance  is  placed 
on  the  decisions  in  Waters  v.  People,  172  111.  367,  and  Peo- 
ple V.  Fisher,  295  id.  250.  In  each  of  those  cases  an  instruc- 
tion was  given  on  the  defense  of  alibi  and  held  erroneous. 
The  instructions  were  not,  however,  the  same  as  the  instruc- 
tion here  complained  of.  The  instructions  condemned  in 
those  cases  told  the  jury  that  before  the  defense  of  alibi 
would  be  "entitled  to  consideration"  it  must  be  proved  that 
at  the  time  the  crime  was  committed  defendant  was  at  an- 
other place  so  far  away  or  under  such  circumstances  that 
he  could  not  with  ordinary  exertion  have  reached  the  place 
where  the  crime  was  committed.  In  the  Pisher  case  the 
court  said  the  effect  of  such  an  instruction  was  to  say  that 
the  defense  of  alibi  was  not  entitled  to  be  considered  by 
the  jury  unless  a  complete  and  perfect  alibi  was  proved. 
This  is  not  the  case  with  the  instruction  here  complained 
of.  The  jury  were  left  free  to  consider  the  testimony  on 
that  defense.  In  Miller  v.  People,  39  111.  457,  the  court  said 
the  theory  of  an  alibi  is  tliat  the  defendant  was  so  far  re- 
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moved  from  the  scene  of  the  crime  when  it  was  commit- 
ted as  to  make  it  impossible  he  could  have  committed  it, 
but  the  prisoner  is  entitled  to  the  benefit  of  any  reasonable 

• 

doubt  the  jury  may  entertain  on  that  point.  This  was,  in 
effect,  repeated  in  People  v.  Stoneking,  289  111.  308.  We 
do  not  think  the  instruction  placed  any  burden  on  the  de- 
fendant beyond  what  the  law  authorizes.  The  defendant's 
rights  were  well  guarded  by  instructions  given  on  his  be- 
half. The  jury  were  told  it  was  not  necessary  to  prove  the 
defense  of  alibi  beyond  a  reasonable  doubt, -but  it  was  suf- 
ficient to  entitle  defendant  to  an  acquittal  if  from  the  evi- 
dence they  had  a  reasonable  doubt  whether  he  was  present 
at  the  time  and  place  the  crime  was  committed. 

Complaint  is  made  of  People's  instruction  19.  It  pur- 
ports to  be  a  definition  of  what  is  a  reasonable  doubt.  It 
has  "been  given  a  great  many  times  and  no  judgment  has 
ever  been  reversed  because  it  was  given.  The  practice  of 
giving  a  number  of  instructions  on  the  subject  of  what  is 
a  reasonable  doubt,  including  the  one  here  complained  of, 
has  in  recent  years  been  frequently  condemned.  (People  v. 
Wallace,  279  111.  139;  People  v.  Moses,  288  id.  281 ;  Peo- 
ple v.  Miller,  292  id.  318;  People  v.  Seff,  296  id.  120.) 
In  this  case  the  instruction  complained  of  is  the  only  one 
given  for  the  People  on  that  subject,  and  while  it  does  not 
give  any  clearer  understanding  of  the  meaning  of  reason- 
able doubt  than  the  words  themselves  import  it  was  not  er- 
roneous, and  being  the  only  one  given  for  the  People  on 
that  subject  could  not  have  prejudicially  affected  defendant. 

It  is  claimed  the  court  committed  reversible  error  in 
restricting  the  cross-examination  of  the  witness  Bradfield. 
On  cross-examination  of  the  witness  counsel  for  defendant 
inquired  if  he  had  not  caused  the  arrest  of  Bert  Byers  in 
Davenport  for  stealing  the  car  and  if  he  did  not  dismiss  the 
complaint  and  give  Byers  $100  to  come  to  Hancock  county 
and  testify  at  the  preliminary  hearing  of  defendant  and 
Aldrich  on  the  charge  of  stealing  the  car.    The  court  sus- 
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tained  the  objection  of  the  People  to  the  question  and  it  was 
not  answered.  The  general  rule  is  that  cross-examination 
should  be  confined  to  what  was  brought  out  on  direct  ex- 
amination, but  it  is  permissible  in  a  proper  case,  on  cross- 
examination,  to  ask  an  interested  or  hostile  witness  con- 
cerning acts  or  declarations  showing  bias  and  prejudice  for 
the  purpose  of  affecting  the  credibility  of  the  witness.  In 
such  matters  large  discretion  is  committed  to  the  trial  judge 
in  controlling  the  cross-examination,  and  while  great  lati- 
tude is  permissi)Dle  the  ruling  of  the  court  in  this  case  was 
not  reversible  error. 

We  are  of  opinion  this  court  would  not  be  warranted 
in  reversing  the  judgment  for  any  of  the  errors  alleged, 
and  it  is  afflnned.  ^  ,^,^„,  „^„,,. 


(No.  141 52. — ^Reversed  and  remanded.) 
Nicoi^Aus  H.  HuwiN,  Appellee,  v.  T.  Henry  Ki^ein  et  al 

Appellants. 

Opinion  filed  December  22,  jp2i — Rehearing  denied  Feb.  p,  ip22. 

1.  Building  restrictions — what  constitutes  an  "outbuilding." 
An  outbuilding  is  a  distinct  building  which  belongs  to  or  is  in- 
tended to  be  used  with  the  dwelling  house,  and  it  must  be  appur- 
tenant and  appertain  to  the  dwelling  house  or  main  building  and 
must  be  subservient  to  it  and  contributory  to  the  habitation. 

2.  Same — an  outbuilding  may  be  adjacent  to  and  connected  with 
the  main  building.  The  fact  that  an  outbuilding  is  separated  from 
the  main  building  only  by  the  space  of  a  common  wall  does  not 
necessarily  change  its  character  as  an  outbuilding,  and  though  it 
is. adjacent  to  the  house  and  may  be  entered  from  the  house  through 
a  passageway  or  through  a  door  directly,  it  is  still  an  outbuilding, 
if  its  use  is  not  for  the  ordinary  purpose  of  a  dwelling  but  for 
some  subsidiary  purpose  in  connection  with  the  dwelling. 

3.  Same — what  determines  whether  a  building  is  an  outbuilding. 
It  is  the  character  of  the  building  and  the  use  which  is  made  of 
it  which  determine  whether  or  not  it  is  an  outbuilding. 

4.  Easements — when  construction  of  greenhouses  violates  re- 
striction against  outbuildings  and  terminates  easement.  Where  a 
grantee  is  given  an  easement  for  a  private  alley  over  an  adjacent 
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lot,  subject  to  the  condition  stated  in  the  grant  that  he  is  not  to 
build  on  his  own  property  any  outbuilding  within  a  certain  dis- 
tance from  the  boundary  of  his  premises,  the  construction  of  ordi- 
nary greenhouses  within  the  prohibited  area,  although  they  are 
used  merely  for  the  pleasure  of  raising  flowers,  is  a  violation  of 
the  restriction  and  terminates  the  easement,  though  one  wall  of  the 
dwelling  is  used  for  a  wall  of  the  greenhouses. 

AppEai,  from  the  Superior  Court  of  Cook  county ;  the 
Hon.  Denis  E.  Sui.i.ivan,  Judge,  presiding. 

Edward  J.  Kei^i^Ey,  for  appellants. 

Anderson  &  Anderson,  for  appellee. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

The  question  in  this  case  is  as  to  the  existence  of  an 
easement  for  ingress  and  egress  over  a  12-foot  strip  of 
ground  for  the  benefit  of  adjoining  property.  A  bill  in 
chancery  was  filed  by  the  appellee  to  enjoin  the  defendants 
from  interfering  with  the  enjoyment  of  the  easement,  and 
after  a  hearing  the  court  entered  a  decree  granting  the  re- 
lief prayed  for,  from  which  the  defendants  appealed. 

On  March  18,  1869,  Samuel  B.  Chase,  through  whom 
all  the  parlies  claim,  made  a  deed  conveying  to  Charles  H. 
Cram  the  west  187  feet  of  lot  28  in  Pine  Grove,  section  21, 
township  40,  range  14,  "together  with  the  right  to  said 
Cram,  his  heirs  and  assigns  forever,  to  use  for  the  purpose 
of  ingress  and  egress  to  said  premises  and  to  the  south 
half  of  the  west  187  feet  of  lot  27  in  Pine  Grove,  and  for 
no  other  purpose  whatever,  the  12  feet  in  width  next  east 
of  and  adjoining  said  west  187  feet  of  lot  28  and  the  south 
half  of  lot  27.  Said  Cram,  for  himself,  his  heirs  and  as- 
signs, hereby  covenanting  and  accepting  this  conveyance 
subject  to  the  condition  that  neither  he,  they  nor  any  of 
them  shall  place  or  allow  to  be  placed  within  115  feet  of 
the  south  line  of  the  east  60  feet  in  width,  east  and  west, 
of  said  portion  hereby  conveyed  of  said  lot  28,  any  shed, 
bam  or  other  outhouse  or  outbuilding,  and  that  a  violation 
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of  this  condition  shall  have  these  effects :  First,  to  subject 
the  owner  of  that  part  of  said  described  premises  whereon 
such  shed,  bam,  outhouse  or  outbuilding  shall  be  placed, 
to  the  payment  of  $10  for  each  and  every  day  the  same 
shall  be  allowed  to  remain  in  violation  of  this  agreement, 
the  same  to  be  paid  to  the  owner  of  the  land  (at  such  time 
owning  the  same)  lying  next  east  of  and  adjoining  said 
strip  of  land  12  feet  wide;  and  second,  that  the  uses  of 
said  alley  right  shall  upon  the  violation  of  this  agreement 
forever  cease  as  to  the  owner  or  owners  so  violating  this 
agreement  and  all  persons  who  may  afterwards  own  or 
have  any  interest  in  that  part  of  said  premises  owned  by 
him,  her  or  them,  the  right  to  use  said  private  alley,  as 
aforesaid,  to  run  with  said  above  conveyed  land  as  appur- 
tenant thereof." 

On  August  I,  1870,  Chase  conveyed  the  112  feet  im- 
mediately east  of  the  west  187  feet  which  had  been  con- 
veyed to  Cram  to  William  M.  Blackburn,  reserving  "a  right 
of  way  over  the  west  12  feet  in  width  in  lot  28  hereby 
conveyed,  and  also  reserv^ing  and  making  this  conveyance 
subject  to  such  right  of  way  and  of  use  over  12  feet  in 
width  as  was  granted  to  C.  H.  Cram."  On  August  10, 
1889,  Blackburn  conveyed  the  property  so  conveyed  to  him 
to  Henry  P.  Klein,  subject  to  such  rights  of  the  use  for 
purposes  of  ingress  and  egress  of  the  west  12  feet  in  width 
of  the  premises  described  as  were  reserved  or  granted  by 
Chase  to  Cram.  At  the  time  of  this  latter  conveyance  Wil- 
liam H.  Chad  wick  had  acquired  title  to  the  Cram  property. 
In  1 89 1  or  1893  he  erected  an  apartment  building  and  a 
dwelling  house  on  this  property,  the  dwelling  house  being 
east  of  the  apartment  house.  He  also  erected  on  the  east 
side  of  his  dwelling  four  greenhouses,  which  covered  sub- 
stantially that  part  of  the  premises  east  of  the  house,  leav- 
ing only  a  narrow  passageway  of  about  three  feet  east  of 
the  greenhouses.  There  were  four  of  the  greenhouses,  two 
extending  east  and  west,  which  were  connected  by  two  ex- 
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tending  north  and  south.  They  were  attached  to  the  house, 
and  there  was  an  entrance  to  them  from  the  house  and  also 
from  the  outside.  The  house  was  built  of  brick  with  a 
stone  front,  and  the  greenhouses  were  built  with  wooden 
walls  about  three  feet  high.  The  roofs  were  of  glass.  The 
front  of  the  most  southerly  of  the  greenhouses  was  about 
25  feet  from  the  front  of  the  lot.  When  Chad  wick  built 
his  house  and  greenhouses  he  also  built  a  fence  on  the  east 
line  of  the  west  187  feet  of  the  lot,  extending  all  the  way 
through  from  the  street  the  full  length  of  the  lot.  When 
Klein  took  possession  of  his  premises  he  built  a  bam  on 
the  northwest  comer.  He  had  some  disagreement  with 
Chadwick  and  Schoeninger,  who  owned  the  property  north 
of  Klein's,  in  regard  to  the  use  of  the  alley  and  the  loca- 
tion of  this  barn  which  Klein  started  to  build,  covering  the 
west  12  feet  of  his  premises.  It  was  actually  constructed 
with  the  west  side  of  the  bam  12  feet  east  of  the  west  line 
of  Klein's  property,  leaving  the  12  feet  clear.  There  was 
at  one  time  a  12-foot  gate  extending  from  the  northwest 
comer  of  the  barn  to  the  west  side  of  the  lot.  There  is  a 
dispute  in  the  evidence  as  to  whether  the  gate  was  kept 
closed  and  locked  or  not.  As  long  as  Chadwick  continued 
to  live  on  the  premises  he  made  no  attempt  to  make  use  of 
the  right  of  way,  except  that  coal  was  sometimes  delivered 
at  the  back  part  of  Chadwick's  lot  by  teams  coming  from 
the  north  through  an  alley  which  was  there  and  backing 
down  over  the  north  few  feet  of  the  12-foot  strip,  where 
the  coal  was  unloaded  on  Chadwick's  premises  and  the 
teams  returned  as  they  had  come  in.  Chadwick  was  ad- 
judicated a  bankrupt,  the  property  was  conveyed  to  his 
tmstee  in  bankmptcy,  and  on  April  10, 1912,  by  mesne  con- 
veyances the  title  to  the  east  37  feet  of  the  south  143  feet 
of  the  tract  became  vested  in  the  complainant. 

The  appellants  insist  that  the  chancellor  erred  in  find- 
ing that  the  appellee  and  all  of  his  grantors  had  always  ob- 
served the  covenants  and  conditions  contained  in  the  deed 
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from  Chase  to  Cram;  in  not  finding  that  the  erection  of 
the  greenhouses  was  a  breach  of  the  condition  against  plac- 
ing within  115  feet  of  the  south  line  of  the  east  60  feet 
of  the  premises  any  shed,  barn  or  other  outhouse  or  out- 
building and  terminated  the  easement  of  a  right  of  way 
over  the  west  12  feet  of  the  appellants'  property;  and  in 
not  finding  that  the  complainant  was  barred  from  main- 
taining his  bill  by  twenty  years'  adverse  possession  of  the 
defendants. 

The  property  in  controversy  is  situated  on  the  north 
side  of  Belmont  avenue.  The  property  conveyed  to  Cram 
was  bounded  on  the  west  by  Evanston  avenue,  which  is 
now  known  as  Broadway.  Further  north  was  Melrose  ave- 
nue, which  bounded  the  block  on  the  north.  From  Mel- 
rose avenue  an  alley  extended  south  through  the  middle 
of  the  block  to  the  northwest  corner  of  the  Klein  property 
and  then  at  right  angles  east.  This  alley  would  have  formed 
with  the  12-foot  strip  in  controversy,  if  the  latter  had  been 
open,  an  alley  through  the  block  from  Melrose  avenue  to 
Belmont  avenue.  When  Klein  took  possession  of  tlie  prop- 
erty he  put  the  12-foot  strip  in  controversy  in  grass,  a 
flower  bed  extended  along  the  fence,  an  arch  was  erected 
the  west  side  of  which  rested  on  the  west  nine  feet  of  the 
12-foot  strip,  and  the  driveway  which  entered  through  the 
arch  occupied  only  the  east  three  feet  of  the  extreme  south 
end  of  the  12-foot  strip,  going  off  then  to  the  northeast  to 
Klein's  barn.  As  has  been  said,  neither  Chadwick  nor  his 
successors  ever  attempted  to  make  any  use  of  the  right  of 
way,  so  far  as  appears,  except  in  respect  to  the  hauling 
in  of  coal  which  has  been  mentioned,  until  the  complainant 
acquired  title.  Soon  afterward  he  filed  a  bill  to  enforce 
the  easement,  which  for  some  reason  was  permitted  to  be 
dismissed  for  want  of  prosecution  in  191 5,  and  this  bill 
was  afterward  filed  and  brought  to  a  hearing  in  1920. 

There  was  some  evidence  of  teams  going  through  from 
Melrose  avenue  to  Belmont  avenue,  coming  down  the  alley 
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in  the  north  half  of  the  block  and  going  through  the  12- 
foot  strip  west  of  Klein's  bam,  then  turning  to  the  left  and 
using  Klein's  driveway  down  to  Belmont  avenue.  But  for 
the  greater  part  of  the  way  this  was  not  a  use  of  the  12- 
foot  strip,  and  it  was  not  a  use  of  the  easement  because 
the  teams  thus  going  through  from  Melrose  avenue  to  Bel- 
mont avenue  were  not  connected  in  any  way  with  the  ease- 
ment. We  do  not  regard  it  as  necessary,  however,  to  dis- 
cuss the  evidence  in  regard  to  the  abandonment  of  the 
easement  or  its  loss  by  adverse  possession.  The  deed  by 
which  the  easement  was  created  contained  a  plain  provi- 
sion that  the  permitting  of  any  shed,  bam  or  other  outhouse 
or  outbuilding  on  the  south  115  feet  of  the  east  60  feet  of 
the  premises  should  terminate  the  easement.    If  the  green- 
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houses  were  outbuildings  the  easement  was  terminated  by 
their  erection,  and  it  is  our  judgment  that  they  were  out- 
buildings. 

Outhouses  are  defined  by  Bouvier  as  "buildings  adjoin- 
ing or  belonging  to  dwelling  houses ;  buildings  subservient 
to  yet  distinct  from  the  principal  mansion  house,  located 
either  within  or  without  the  curtilage."  The  definition  as 
given  by  the  Standard  Dictionary  is:  "a  smaller  building 
standing  apart  from  but  appertaining  to  a  main  or  larger 
building  or  dwelling;"  and  an  outbuilding  is  "a  smaller 
building  appurtenant  to  a  main  building  and  generally  sep- 
arate from  it."  Webster's  New  International  Dictionary 
has  these  definitions :  Outhouse :  "a  small  house  or  build- 
ing at  a  little  distance  from  the  main  house ;  an  outbuild- 
ing." Outbuilding:  "a  building  separate  from  and  sub- 
ordinate to  the  main  house;  an  outhouse."  The  Century 
Dictionary  defines  an  outhouse  as  a  "small  house  or  build- 
ing separate  from  the  main  building;  an  outhouse,  spe- 
cifically in  law  under  the  definition  of  arson,  a  building 
contributory  to  habitation  separate  from  the  main  struc- 
ture, and  so  by  the  common  law  rules  a  parcel  of  the  dwell- 
ing house  or  not,  according  as  it  was  within  or  without 
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the  curtilage."  At  common  law  the  curtilage  was  the  land 
with  the  castle  and  outhouses,  enclosed  often  with  high 
walls,  where  the  old  barons  sometimes  held  court  in  the 
open  air,  from  which  comes  the  word  "courtyard."  (Cod- 
dington  v.  Dry  Dock  Co.  31  N.  J.  L.  485.)  The  term  is 
descriptive  of  the  common  arrangement  of  dwellings,  and 
the  yards  surrounding  them,  in  England,  but  is  not  ap- 
plicable to  the  common  description  of  enclosures  and  build- 
ings constituting  the  homestead  of  the  inhabitants  of  this 
country.  In  England  dwellings  and  outhouses  of  all  kinds 
are  usually  surrounded  by  a  fence  or  stone  wall  enclosing 
a  small  piece  of  land  embracing  the  yards  and  outbuildings 
near  the  house,  constituting  what  is  called  the  court.  Such 
precautionary  arrangements  have  not  been  necessary  in  this 
country.    Peopled.  Taylor,  2  Mich.  251. 

The  question  of  curtilage  is  of  no  importance  in  this 
case.  It  was  important  at  common  law  because  the  pro- 
tection and  privilege  of  the  mansion  house  extended  to  all 
its  branches  and  appurtenances  within  the  curtilage,  and  if 
a  bam,  stable  or  warehouse  were  parcel  of  the  mansion 
house  and  within  the  same  common  fence,  though  not  un- 
der the  same  roof  or  contiguous,  a  burglary  might  be  com- 
mitted therein,  otherwise  not.  (4  Blackstone's  Com.  225.) 
An  outbuilding  must  be  appurtenant  and  appertain  to  the 
main  building.  Though  distinct  from  the  main  building  it 
must  be  subservient  to  it  and  contributory  to  the  habitation. 
It  must  belong  to  or  be  intended  to  be  used  with  the  dwell- 
ing house.  The  principal  argument  of  the  appellee  on  the 
question  whether  the  greenhouses  were  outbuildings  is  that 
they  were  erected  at  the  same  time  with  the  house  and  were 
attached  tp  it  and  could  be  entered  from  the  house  as  well 
as  from  the  outside.  This  does  not  affect  the  question. 
From  the  definitions  which  have  been  given  it  will  be  seen 
that  an  outbuilding  is  usually  separate  from  the  main  build- 
ing, but  this  does  not  necessarily  imply  removal  to  such  a 
distance  as  to  not  be  adjacent  or  abutting  and  in  tangible 
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connection.  An  outbuilding  may  be  built  a  few  feet  or  a 
few  inches,  only,  from  the  main  house.  It  may  be  con- 
nected with  the  house  by  a  covered  passage.  If  for  con- 
venience the  covered  passage  is  eliminated  and  the  outbuild- 
ing moved  or  originally  constructed  immediately  against 
the  main  building  it  would  not  therefore  cease  to  be  an 
outbuilding.  If  the  outbuilding  is  separated  from  the  main 
house  only  by  the  space  of  a  common  wall  this  does  not 
necessarily  change  its  character  as  an  outbuilding.  It  is 
the  character  of  the  building  and  the  use  which  is  made 
of  it  which  determine  whether  or  not  it  is  an  outbuilding. 
Though  it  is  adjacent  to  the  house  and  may  be  entered  from 
the  house  through  a  passageway  or  through  a  door  directly, 
it  is  still  an  outhouse  if  its  use  is  not  for  the  ordinary 
purpose  of  a  dwelling  but  for  some  subsidiary  purpose  in 
connection  with  the  dwelling.  A  wash-house,  a  woodshed, 
a  granary,  a  barn,  may  all  be  connected  with  the  house  so 
that  a  person  can  pass  from  the  house  to  one  or  all  of  the 
outhouses  mentioned  without  going  from  under  the  roof, 
and  yet  they  do  not  for  that  reason  lose  their  character  of 
outhouses.  A  greenhouse  is  a  building  covered  chiefly  with 
glass,  usually  provided  with  artificial  heat  for  the  protection 
and  growth  of  exotic  and  other  tender  plants.  In  this  case 
it  appears  that  Chadwick  did  not  engage  in  the  raising  of 
flowers  as  a  business  but  that  his  building  of  the  green- 
houses was  merely  for  pleasure,  and  he  took  delight  in  the 
raising  of  orchids  and  the  giving  of  flowers  to  his  neigh- 
bors and  friends.  The  greenhouses  were  thus  subservient 
to  his  use  of  the  main  house  as  a  dwelling  but  they  were 
entirely  independent  of  the  house.  They  could  be  removed 
without  interfering  with  the  rest  of  the  building,  and,  in 
fact,  they  have  been  removed.  If  they  had  been  built  at  a 
distance  of  several  yards  from  the  house  they  would  un- 
doubtedly have  been  outbuildings,  and  the  fact  that  one 
wall  of  the  house  was  used  for  a  wall  of  the  greenhouses 
did  not  change  the  character  of  the  structures  from  out- 
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buildings  so  as  to  make  them  a  part  of  the  dwelling  house. 
In  our  judgment  the  construction  of  the  greenhouses  was 
a  violation  of  the  condition  in  the  deed  from  Chase  to  Cram 
which  terminated  the  easement,  and  the  action  of  the  par- 
ties is  consistent  with  their  assent  to  the  same  view. 

The  defendants  are  not  entitled  to  any  relief  on  their 
cross-bill,  for  it  does  not  appear  that  any  trespass  on  their 
premises  is  threatened. 

The  decree  will  be  reversed  and  the  cause  will  be  re- 
manded, with  directions  to  the  superior  court  to  dismiss  the 
bill  and  the  cross-bill. 

Reversed  and  remanded,  zvith  directions. 


.    (No.  13824. — Reversed  and  remanded.) 

The  Armstrong  Paint  and  Varnish  Works,  Plaintiff  in 
Error,  vs.  The  Continental  Can  Company,  Defend- 
ant in  Error. 

Opinion  filed  December  22,  IQ21 — Petition  stricken  Feb.  8,  ip22. 

1.  Contracts — parties  cannot  establish  contract  different  from 
that  expressed  in  writing.  The  rule  that  in  construing  a  contract 
it  is  proper  for  the  court  to  take  into  consideration  the  surround- 
ing circumstances  does  not  give  to  either  party  the  right  to  estab- 
lish by  oral  evidence  a  different  contract  from  that  expressed  in 
the  written  agreement. 

2.  Same — 7vhcn  proof  of  conversations  prior  to  contract  is  not 
admissible.  All  conversations  and  parol  agreements  between  the 
parties  prior  to  the  making  of  their  written  agreement  are  merged 
in  the  writing  and  cannot  be  proved  for  the  purpose  of  changing 
the  contract  or  showing  an  intention  different  from  that  expressed. 

3.  Same — when  new  term  cannot  be  added  to  contract  by  parol 
evidence.  If  a  written  contract  purports  on  its  face  to  be  a  com- 
plete expression  of  the  whole  agreement  it  is  to  be  presumed  that 
the  parties  introduced  into  it  every  material  item  and  term,  and 
parol  evidence  is  not  admissible  to  add  another  term  to  the  agree- 
ment about  which  the  contract  is  silent. 

4.  Same — use  of  ivords  "required  by  them*'  may  render  sales 
contract  ambiguous.  Where  a  contract  provides  for  the  sale  of  "a 
minimum  of  $2000  worth  of  tin  packages  or  more,  as  required" 
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by  the  purchaser  for  actual  use  in  its  business  between  certain 
dates,  evidence  of  proper  facts  showing  the  situation  of  the  par- 
ties may  be  admitted  to  enable  the  court  to  determine  the  sense  in 
which  the  word  "required"  was  used  by  the  parties. 

5.  Same — when  practical  interpretation  of  contract  by  the  par- 
ties may  be  proved.  If  the  language  of  a  written  contract  is  am- 
biguous or  indefinite,  proof  of  the  practical  interpretation  placed 
upon  the  contract  by  the  parties  themselves  is  admissible. 

6.  Same — contract  for  sale  of  tin  cans  construed.  A  contract 
between  a  can  company  and  a  customer  for  the  sale  of  "a  minimum 
of  $2000  worth  of  tin  packages  or  more,  as  required  by  them,  (as 
priced  and  described  below,)  which  buyers  will  need  for  actual  use 
in  their  business  between  the  date  hereof  and  April  i,  1917,"  obli- 
gates the  buyer  to  purchase  $2000  worth  of  tin  packages  uncondi- 
tionally and  gives  the  buyer  an  option  to  purchase  as  many  more 
as  it  chooses,  provided,  however,  that  they  are  needed  for  actual 
use  in  the  buyer's  business  between  the  dates  specified.. 

7.  Same — when  the  mutuality  of  an  obligation  is  not  essential. 
Where  there  is  no  other  consideration  for  a  contract  the  mutual 
promises  of  the  parties  constitute  the  consideration,  and  the  prom- 
ises must  be  binding  upon  both  parties  or  the  contract  will  fall  for 
want  of  consideration;  but  where  there  is  any  other  consideration 
for  the  contract,  mutuality  of  obligation  is  not  essential  and  there 
may  be  a  valid  unilateral  or  option  contract. 

8.  Practice — presumption  where  the  Appellate  Court  reverses 
without  remanding  or  finding  facts.  Where  the  Appellate  Court 
reverses  a  judgment  at  law  without  remanding  the  cause  or  making 
a  finding  of  facts  it  is  to  be  presumed  that  the  Appellate  Court 
found  the  facts  the  same  as  they  were  found  by  the  trial  court,  and 
that  it  did  not  reverse  for  errors  occurring  on  the  trial  but  because 
the  facts  found  by  it  and  the  trial  court  did  not  sustain  the  cause 
of  action. 

9.  Same — when  cause  will  be  remanded  to  Appellate  Court,  If 
a  judgment  of  reversal  by  the  Appellate  Court  is  based  upon  an 
erroneous  view  of  the  law  with  respect  to  one  branch  of  the  case 
which  it  holds  disposes  of  the  whole  case,  and  it  appears  from  its 
opinion  that  for  such  reason  it  has  refused  to  consider  and  pass 
upon  meritorious  assignments  of  error  which  it  should  consider, 
the  cause  will  be  remanded  to  that  court  upon  reversal  of  its  judg- 
ment, with  directions  to  consider  and  pass  upon  such  questions. 

10.  Same — when  controverted  questions  of  fact  are  involved. 
Whenever  an  issue  is  made  by  the  pleadings  and  evidence  must  be 
introduced  to  maintain  the  issue  controverted  questions  of  fact  are 
involved  in  the  case,  which  include  not  only  evidentiary  facts  but 
ultimate  facts,  even  though  there  be  no  conflict  in  the  testimony 
or  the  evidence  be  embodied  in  a  stipulation  of  facts. 
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Wmt  of  Error  to  the  Appellate  Court  for  the  First 
District ; — heard  in  that  court  on  appeal  from  the  Municipal 
Court  of  Chicago ;  the  Hon.  Charl^  A.  Williams,  Judge, 
presiding. 

Eastman,  Whit^  &  Hawxhurst,  (Homer  C.  Daw- 
son, of  counsel,)  for  plaintiff  in  error. 

Wheelock,  Newey  &  Mackenzie,  for  defendant  in 
error. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court: 

Plaintiff  in  error,  the  Armstrong  Paint  and  Varnish 
Works,  is  a  corporation  engaged  in  the  manufacture  and 
sale  of  paint  and  varnish,  and  defendant  in  error,  the 
Continental  Can  Company,  is  a  corporation  engaged  in  the 
manufacture  and  sale  of  tin  cans  and  packages.  March  11, 
19 16,  the  parties  entered  into  a  written  contract  whereby 
the  can  company  agreed  to  sell,  and  the  paint  company 
agreed  to  purchase,  "a  minimum  of  $2000  worth  of  tin 
packages  or  more,  as  required  by  them,  (as  priced  and  de- 
scribed below,)  which  buyers  will  need  for  actual  use  in 
their  business  between  the  date  hereof  and  April  i,  1917." 
Between  the  date  of  the  contract  and  February  19,  1917, 
the  paint  company  ordered,  and  the  can  company  delivered, 
$5937.95  worth  of  tin  packages.  In  the  last  seven  weeks 
of  the  term  of  the  contract  the  paint  company  ordered 
$6404.75  worth  of  tin  packages  at  the  prices  quoted  in  the 
contract,  and  the  can  company  refused  to  fill  the  orders  on 
the  ground  that  the  paint  company  was  ordering  more  than 
it  would  "need  for  actual  use"  in  its  business  before  April 
I,  191 7.  During  the  year  covered  by  this  contract  prices 
on  tin  packages  had  almost  doubled,  and  tlie  paint  company 
brought  suit  for  damages  in  the  municipal  court  of  Chi- 
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cage  on  account  of  the  failure  of  the  can  company  to  de- 
liver the  packages  covered  by  it  in  its  six  orders  placed  in 
the  months  of  February  and  March,  and  recovered  a  judg- 
ment for  $4210.75.  In  its  affidavit  of  defense  the  can  com- 
pany claimed  that  it  had  furnished  all  the  cans  the  paint 
company  needed  in  its  business  during  the  period  covered 
by  the  contract,  and  that  the  cans  ordered  and  not  shipped 
were  not  needed  by  the  paint  company  for  actual  use  in  its 
business  prior  to  April  i,  1917.  Subsequently  the  can  com- 
pany filed  an  amended  affidavit  of  defense,  claiming  as  an 
additional  defense  that  the  paint  company  first  breached  the 
contract  by  purchasing,  during  the  life  of  the  contract,  some 
of  its  requirements  from  other  tin  package  manufacturers, 
and  that  the  can  company  was  therefore  no  longer  bound 
by  the  provisions  of  the  contract.  On  appeal  the  Appellate 
Court  found  that  the  contract  required  the  paint  company 
to  purchase  from  the  can  company  all  the  tin  packages  it 
needed  in  its  business  during  the  life  of  the  contract,  and 
that  the  paint  company  had  first  breached  the  contract  by 
purchasing  some  of  its  requirements  elsewhere,  thereby  re- 
lieving the  can  company  from  further  obligations  under  the 
contract  The  Appellate  Court  reversed  the  judgment  of 
the  municipal  court  and  rendered  judgment  nil  capiat  and 
for  costs  against  the  paint  company.  The  cause  comes  here 
by  certiorari. 

The  municipal  court  permitted  the  paint  company,  over 
the  objection  of  the  can  company,  to  prove  conversations 
between  the  representatives  of  the  respective  companies 
while  negotiations  leading  up  to  the  contract  in  question 
were  in  progress.  This  was  error;  In  construing  a  con- 
tract it  is  proper  for  a  court  to  take  into  consideration  the 
surrounding  circumstances.  It  should  place  itself  as  nearly 
as  it  can  in  the  same  situation  as  the  parties  who  made  the 
contract,  so  that  it  may  view  the  circumstances  as  they 
viewed  them  and  so  it  may  judge  the  meaning  of  the 
words  and  their  application  to  the  things  described  as  the 
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parties  judged  and  applied  them.  (3  Jones'  Com,  on  Evi- 
dence, sec.  453.)  But  this  does  not  give  either  party  the 
right  to  establish  a  different  contract  from  that  expressed 
in  the  written  agreement.  When  parties  sign  a  memoran- 
dum expressing  all  the  terms  essential  to  a  complete  agree- 
ment they  are  to  be  protected  against  the  doubtful  veracity 
of  the  interested  witnesses  and  the  uncertain,  memory  of 
disinterested  witnesses  concerning  the  terms  of  their  agree- 
ment, and  the  only  way  in  which  they  can  be  so  protected 
is  by  holding  each  of  them  conclusively  bound  by  the  terms 
of  the  agreement  as  expressed  in  the  writing.  All  conver- 
sations and  parol  agreements  between  the  parties  prior  to 
the  written  agreement  are  so  merged  therein  that  they  can 
not  be  given  in  evidence  for  the  purpose  ol  changing  the 
contract  or  showing  an  intention  or  understanding  different 
from  that  expressed  in  the  written  agreement.  (3  Jones* 
Com.  on  Evidence,  sec.  434.)  The  can  company  asserts 
that  the  contract  in  question  required  the  paint  company  to 
purchase  from  it  all  the  cans  needed  in  the  paint  company's 
business  during  the  term  covered  by  tlie  contract,  while  the 
paint  company  contends  that  the  contract  obligated  it  to 
buy  $2000  worth  of  packages  from  the  can  company,  and 
gave  it  an  option  to  buy  as  many  more  as  it  desired,  at  the 
prices  quoted  in  the  contract,  prior  to  April  i,  191 7.  But 
the  contentions  of  the  parties  to  the  contract  are  not  the  cri- 
terion which  should  guide  the  court  in  determining  whether 
the  written  contract  is  a  full  expression  of  the  agreement 
of  the  parties.  The  court  must  determine  this  from  the 
writing  itself.  If  it  imports  on  its  face  to  be  a  complete 
expression  of  the  whole  agreement, — that  is,  contains  such 
language  as  imports  a  complete  legal  obligation, — it  is  to 
be  presumed  that  the  parties  introduced  into  it  every  ma- 
terial item  and  term,  and  parol  evidence  cannot  be  admitted 
to  add  another  term  to  the  agreement  although  the  writing 
contains  nothing  on  the  particular  term  to  which  the  parol 
evidence  is  directed. 
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The  rules  governing  the  admissibility  of  parol  evidence 
to  explain  written  instruments  are  not  so  difficult,  but  the 
real  difficulty  arises  in  determining  in  each  case  whether  the 
language  of  the  instrument  is  ambiguous,  as  shown  either 
by  the  context  or  by  the  circumstances  attending  the  same. 
While  we  feel  that  the  language  used  in  the  contract  be- 
fore us  is  clear  and  unambiguous,  we  appreciate  that  the 
word  "required"  has  so  many  and  such  different  meanings 
that  a  court  would  be  justified,  when  a  controversy  arises 
as  to  the  meaning  given  the  word  by  the  parties  to  the  con- 
tract at  the  time  the  contract  was  signed,  in  admitting  proof 
of  the  circumstances  surrounding  the  parties  and  the  object 
they  had  in  view  at  the  time  the  contract  was  made.  (  Wolf 
V.  Schwill,  289  111.  190.)  Sometimes  the  word  "require" 
is  used  in  the  sense  of  "need,"  and  sometimes  it  is  used  in 
the  sense  of  "ask"  or  "want"  or  "order,"  and  for  that  rea- 
son a  contract  using  the  word  might  be  rendered  ambiguous. 
It  was  therefore  proper  for  the  court  to  hear  evidence  to 
the  effect  that  the  paint  company  had  not  theretofore  bought 
cans  from  the  can  company,  that  the  paint  company  had 
contracts  with  other  can  companies  that  had  not  yet  expired 
and  that  the  can  company  knew  this,  and  any  other  facts 
showing  the  situation  of  the  parties,  so  that  the  court  might 
determine  in  what  sense  the  word  "required"  was  used  by 
them.  {Minnesota  Lumber  Co.  v.  Whitehreast  Coal  Co. 
160  111.  85.)  It  is  likewise  a  familiar  rule  that  where  the 
language  of  the  written  instrument  is  ambiguous  or  in- 
definite the  practical  interpretation  of  the  parties  may  be 
proved  and  is  often  entitled  to  great  weight.  {Whalen  v. 
Stephens,  193  111.  121.)  Such  evidence  was  received  in  this 
case  without  objection.  From  this  evidence  it  appears  that 
the  parties  to  the  contract  construed  it  as  we  think  it  must 
be  construed.  As  we  view  the  language  used  in  this  con- 
tract, it  clearly  means  that  the  paint  company  uncondition- 
ally obligated  itself  to  buy  a  minimum  of  $2000  worth  of 
tin  packages  from  the  can  company  and  that  it  was  given 
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the  privilege  or  option  of  buying  more  packages  if  required 
for  actual  use  in  its  business.  It  was  not  obligated  to  buy 
more  packages  unless  it  cliose  to  do  so,  but  if  it  exercised 
the  option  to  buy  more,  the  can  company  bound  itself  to 
furnish  all  the  packages  ordered,  so  long  as  they  were 
oeeded  for  actual  use  in  the  paint  company's  business  be- 
fore April  1, 19 1 7. 

The  can  company  contends  that  if  this  construction  is 
placed  on  the  contract  it  would  be  unenforceable  on  the 
ground  that  it  lacks  mutuality.  While  consideration  is  es- 
sential to  the  validity  of  a  contract,  mutuality  of  obligation 
is  not.  Where  there  is  no  other  consideration  for  a  contract 
the  mutual  promises  of  the  parties  constitute  the  consider- 
ation, and  these  promises  must  be  binding  on  both  parties 
or  the  contract  falls  for  want  of  consideration,  but  where 
there  is  any  other  consideration  for  the  contract  mutuality 
of  obligation  is  not  essential.  If  mutuality,  in  a  broad 
sense,  were  held  to  be  an  essential  element  in  every  valid 
contract  to  the  extent  that  both  contracting  parties  could 
sue  on  it,  there  could  be  no  such  thing  as  a  valid  unilateral 
or  option  contract.  Such  contracts  have  long  been  recog- 
nized as  valid  contracts  in  Illinois,  (Hayes  v.  O'Brien,  149 
111.  403;  Adams  v.  Peabody  Coal  Co,  230  id.  469;)  and 
the  great  weight  of  authority  established  by  modem  deci- 
sions is  to  the  same  effect.  6  R.  C.  L.  686;  13  Corpus 
Juris,  336;  Cooper  v.  Lansing  Wheel  Co.  94  Mich.  272, 
54  N.  W.  39. 

The  can  company  filled  orders  under  this  contract  until 
it  suspected  the  paint  company  was  ordering  beyond  its 
actual  needs,  and  for  that  reason  refused  to  ship  any  more 
packages  at  the  prices  quoted  in  the  contract.  Considerable 
correspondence  was  admitted  without  objection.  February 
12,  191 7,  the  can  company  wrote  the  paint  company  that 
it  recognized  the  right  of  the  paint  company  to  order  all 
the  cans  it  needed  for  actual  use  in  its  business  up  to  April 
I,  1917,  but  that  it  did  not  consider  that  the  paint  company 
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had  a  right  to  order  packages  beyond  its  actual  needs,  for 
the  purpose  of  storage.  It  called  attention  to  the  fact  that 
the  paint  company  had  on  hand  134  crates  which  it  was 
required  to  empty  and  return  to  the  can  company,  and  that 
this  indicated  that  it  was  not  using  the  cans  which  had  been 
delivered  to  it  To  this  letter  the  paint  company  replied 
February  14,  denying  that  it  was  storing  up  packages  or 
that  it  was  carrying  any  larger  stock  than  usual.  It  stated 
that  its  increase  in  orders  was  due  to  an  unusual  increase 
in  business.  In  this  letter  it  states:  "Our  contract  with 
you  calls  for  an  unHmited  amount  of  cans,  and,  as  you  very 
well  know  and  must  appreciate,  we  could  legally  send  you 
orders  for  enough  cans  to  cover  our  entire  1917  require- 
ments and  you  would  have  to  deliver  them,  and  if  we  don't 
do  this  we  are  passing  up  an  opportunity  to  make  $15,000 
or  more,  which  I  don't  see  any  good  reason  for  doing."  In 
a  letter  dated  February  28  the  paint  company  said,  among 
other  things :  "It  is  also  our  privilege  to  order  out  an  un- 
limited quantity  of  cans  on  our  present  contract,  and  this 
we  propose  to  do,  and  will  forward  you  other  orders  in  the 
course  of  a  few  days  which  we  shall  certainly  insist  on  your 
delivering."  In  reply  to  this  letter  the  can  company  wrote 
March  5 :  "In  one  of  your  letters  you  suggest  that  you 
could  send  us  orders  for  your  entire  191 7  requirements,  and 
in  another  letter  you  advise  that  you  intend  to  order  out 
a  very  large  quantity  of  cans.  We  have  to  differ  with  you, 
for  we  are  only  entitled  to  sell  you  the  quantity  of  cans 
which  would  be  for  actual  use  in  your  business  prior  to 
April  I,  and  only  then  upon  reasonable  delivery  notice." 
In  this  part  of  the  contract  we  think  there  is  no  ambiguity 
whatever.  It  says,  as  plainly  as  the  English  language  can 
state  a  proposition,  that  the  paint  company  is  entitled  to  or- 
der as  many  packages  as  it  will  need  for  actual  use  in  its 
business  before  April  i,  1917,  and  the  can  company  is  un- 
der no  obligation  to  supply  cans  to  the  paint  company  in 
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excess  of  those  actually  required  by  the  paint  company  for 
use  in  its  business  in  that  time. 

Where  the  Appellate  Court  reverses  a  judgment  with- 
out remanding  the  cause  and  makes  no  finding  of  facts  dif- 
ferent from  those  found  by  tlie  trial  court,  three  presump- 
tions arise :  First,  that  the  Appellate  Court  found  the  facts 
the  same  as  the  trial  court,  otherwise  it  would  have  recited 
its  findings  in  its  judgment,  as  required  by  statute;  second, 
that  the  Appellate  Court  did  not  reverse  the  judgment  of 
the  trial  court  for  erroneous  rulings  on  questions  of  law 
arising  on  the  trial,  because  if  it  had  it  would  have  re- 
manded the  cause  for  another  trial ;  and  third,  that  having 
found  the  facts  the  same  as  the  trial  court  found  them  and 
not  having  reversed  the  judgment  for  erroneous  rulings  on 
questions  of  law,  it  must  be  inferred  that  the  Appellate 
Court  held  the  facts  as  found  by  it  and  the  trial  court  in- 
sufficient to  sustain  the  cause  of  action.  {Busenbark  v.  Saul, 
184  111.  343;  Abdill  V.  Abdill,  292  id.  231 ;  Dandy  line  Co. 
V.  Linsk,  295  id.  69.)  If  the  question  decided  by  the  Ap- 
pellate Court  were  the  only  question  in  this  case,  the  views 
we  have  expressed  would  require  a  reversal  of  the  judg- 
ment of  the  Appellate  Court  and  an  affirmance  of  the  judg- 
ment of  the  municipal  court,  but  tiiat  is  not  the  situation 
here.  While  error  cannot  be  assigned  in  this  court  on  the 
opinion  of  the  Appellate  Court,  we  may  examine  the  opin- 
ion to  determine  the  reasons  for  the  decision  and  judgment 
of  that  court.  When,  on  such  an  examination,  we  discover 
that  the  Appellate  Court  has  not  considered  or  passed  up- 
on meritorious  questions  properly  raised  by  assignments  of 
error  which  the  court  should  consider  and  pass  upon,  and 
its  judgment  is  based  on  an  erroneous  view  of  the  law 
with  respect  to  one  branch  of  the  case  which  it  holds  dis- 
poses of  the  whole  case  and  for  that  reason  it  refuses  to 
consider  meritorious  assignments  of  error  before  it,  its 
judgment  will  be  reversed  and  the  cause  remanded  to  it 
to  consider  such  errors.     (Logan  v.  Mutual  Life  Ins.  Co. 
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293  111.  510.)  One  of  the  issues  of  fact  before  the  munici- 
pal court  and  the  Appellate  Court  was  whether  the  tin  pack- 
ages about  which  this  controversy  has  arisen  were  needed 
for  actual  use  in  the  paint  company's  business  before  April 
I,  1917.  Wherever  an  issue  is  made  by  the  pleadings  and 
evidence  must  be  introduced  to  maintain  the  issue,  contro- 
verted questions  of  fact  are  involved  in  the  case  which  in- 
clude not  only  evidentiary  facts  but  ultimate  facts,  even 
though  there  be  no  conflict  in  the  testimony  or  the  evidence 
may  be  embodied  in  a  stipulation  of  facts.  {Navratel  v. 
Curtis  Door  and  Sash  Co.  290  111.  526 ;  Dandyline  Co.  v. 
Liftsk,  supra. )  Since  this  court  is  precluded  from  review- 
ing the  controverted  question  of  fact  presented  by  the  con- 
tention of  the  can  company  that  the  tin  packages  in  con- 
troversy were  not  needed  for  actual  use  by  the  paint  com- 
pany before  April  i,  191 7,  and  the  further  question  that  the 
evidence  does  not  justify  the  amount  of  damages  awarded, 
we  must  remand  the  cause  to  the  Appellate  Court  to  con- 
sider those  questions  of  fact. 

The  judgment  is  reversed  and  the  cause  is  remanded  to 
the  Appellate  Court  for  the  First  District,  with  directions 
to  that  court  to  affirm  if  it  finds  the  facts  the  same  as  they 
were  found  by  the  municipal  court.  If,  on  the  other  hand, 
the  Appellate  Court  finds  the  facts  different  from  the  find- 
ing of  the  municipal  court  and  finds  that  no  recovery  can 
be  had  on  the  evidence,  the  Appellate  Court  will  reverse  the 
judgment  of  the  municipal  court  and  will  recite  its  finding 
of  facts  in  its  final  judgment,  as  required  by  statute.  If 
in  its  investigation  of  this  branch  of  the  case  the  Appellate 
Court  finds  errors  in  the  rulings  of  the  municipal  court  on 
questions  of  law  arising  on  the  trial,  it  will,  in  that  event, 
enter  such  judgment  as  in  its  opinion  shall  be  proper. 

Reversed  and  remanded,  with  directions. 
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(No.  14130. — ^Judgment  aflSrmed.) 

Th«  P^OPirE  OF  THE  State  of  Ii^unois,  Defendant  in  Er- 
ror, vs.  Matthias  Connors,  Plaintiff  in  Error. 

Opinion  filed  December  22,  jp2i — Rehearing  denied  Feb,  p,  ip2j. 

1.  Criminal  law — statutory  division  of  crimes  into  felonies 
and  misdemeanors  is  not  the  division  of  the  common  law.  The 
statutory  division  of  crimes  into  felonies  and  misdemeanors  is  in 
no  sense  the  division  known  to  the  common  law  and  is  not  based 
on  the  same  distinction  but  is  an  arbitrary  classification,  which 
merely  recognizes  felonies  as  having  existed  at  the  common  law. 

2.  Same — burglary  of  a  railroad  car  need  not  be  described  as 
having  been  feloniously  committed.  An  indictment  charging  burg- 
lary of  a  freight  car  of  a  railroad  company  is  sufficient  if  it  charges 
the  offense  in  the  language  of  the  statute,  and  as  the  act  charged 
is  made  burglary  by  the  statute  only,  the  indictment  need  not 
charge  the  act  to  have  been  either  feloniously  or  burglariously  done. 

3.  Same — the  word  "steal"  means  to  commit  larceny.  It  is  not 
a  good  objection  to  a  charge  of  burglary  "with  intent  to  steal"  that 
such  a  charge  does  not  contain  the  element  of  asportation  in  the 
taking  and  carrying  away  of  the  property,  which  is  essential  in  lar- 
ceny, as  that  element  is  included  in  the  word  "steal,"  which  means 
to  commit  larceny. 

4.  Same — what  is  sufficient  proof  of  corporate  existence  of  rail- 
road company.  In  a  prosecution  for  burglary  of  a  freight  car  of 
a  railroad  company,  proof  that  the  company  had  been  exercising 
the  franchises  of  a  railroad  corporation  for  more  than  forty  years, 
during  which  time  it  had  been  engaged  in  the  business  of  trans- 
portation of  freight  and  passengers  and  owned  railroads  extending 
into  many  States,  as  well  as  depots,  freight  houses  and  cars,  is  suf- 
ficient proof,  under  the  statute,  of  corporate  existence  by  user. 

Writ  of  Error  to  the  Circuit  Court  of  McHenry 
county;  the  Hon.  E.  D.  Shurti^eff,  Judge,  presiding. 

James  F.  Fardy,  for  plaintiff  in  error. 

Edward  J.  Brundage,  Attorney  General,  Vincent  S. 
LuMi^EY,  State's  Attorney,  Chari^es  E.  Sei^by,  and  Wii.- 
UAM  M.  Carroi.i<,  for  the  People. 
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Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

The  plaintiff  in  error  was  convicted  in  the  circuit  court 
of  McHenry  county  on  an  indictment  charging  him  in  four 
counts  with  having  burglariously  and  forcibly  broken  and 
entered  a  railroad  car  of  the  Chicago  and  Northwestern 
Railway  Company  with  intent  to  rob,  steal,  take  and  carry 
away  the  goods  and  chattels  of  the  railway  company  then 
and  there  found.  His  motions  for  a  new  trial  and  in  ar- 
rest of  judgment  were  overruled,  he  was  sentenced  to  im- 
prisonment in  the  penitentiary,  and  he  has  sued  out  a  writ 
of  error. 

The  motion  in  arrest  of  judgment  is  based  upon  the 
failure  of  the  indictment,  and  each  count  thereof,  to  charge 
that  the  breaking  and  entry  were  felonious,  and  with  feloni- 
ous intent  to  steal,  take  and  carry  away  the  goods  of  the 
railway  company. 

At  common  law,  in  all  indictments  for  felony  the  use 
of  the  word  "feloniously"  was  absolutely  necessary.  It  was 
a  technical  word  which  could  not  be  dispensed  with  and  its 
place  could  not  be  supplied  by  the  use  of  any  other.  In  the 
same  way  the  word  "traitorously**  was  essential  in  all  in- 
dictments for  treason  and  "burglariously"  in  all  indictments 
for  burglary.  In  every  indictment  for  murder  it  was  nec- 
essary to  state  as  a  conclusion,  from  the  facts  averred,  that 
the  defendant  of  his  malice  aforethought  did  kill  and  mur- 
der the  deceased,  and  no  other  word  than  "murder"  was 
sufficient.  If  the  death  arose  from  any  wound  it  was  essen- 
tial to  allege  that  the  wound  was  mortal,  and  this  word 
could  not  be  supplied  by  the  allegation  that  the  deceased 
died  in  consequence  of  the  violence  inflicted  upon  him. 
(i  Chitty  on  Crim.  Law,  ^242,  *243.)  In  accordance  with 
this  doctrine  it  was  held  in  Brvington  v.  People,  181  111. 
408,  that  an  indictment  which  charged  that  defendant  un- 
lawfully and  willfully  made  an  assault  upon  a  person  named, 
with  intent  then  and  there  unlawfully,  willfully  and  mali- 
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ciously  to  murder  him,  was  not  sufficient  to  substantially 
charge  the  defendant  with  the  crime  of  assault  with  intent 
to  commit  murder,  because  it  cbntained  no  allegation  that 
the  assault  was  made  feloniously.  In  Bolen  v.  People,  184 
111.  338,  a  different  rule  was  said  to  prevail  where  the  of- 
fense was  not  a  felony  at  common  law,  and  it  was  held 
that  the  indictment  in  that  case,  which  was  for  incest,  need 
not  state  that  the  offense  was  feloniously  committed,  since 
incest  is  a  statutory  offense  and  not  a  felony  at  common  law. 
So  perjury  need  not  be  alleged  to  have  been  feloniously 
committed,  since  perjury  was  not  a  felony  at  common  law. 
(People  V.  Ashbrook,  276  III.  382.)  The  same  is  true  of 
forgery.  (State  v.  Murphy,  17  R.  I.  698.)  Burglary  and 
larceny  were  felonies  at  common  law,  and  if  the  common 
law  rule  is  to  be  applied,  the  indictment  was  insufficient  and 
the  motion  in  arrest  should  have  been  sustained.  At  com- 
mon law,  felony  was  any  crime  which  occasioned  the  for- 
feiture of  lands  and  goods.  (4  Blackstone's  Com.  94. )  We 
have  no  such  thing  in  the  United  States  and  never  had.  Not 
only  was  there  no  common  law  felony  in  Illinois,  but  no 
statute  declaring  what  crimes  should  be  regarded  as  felo- 
nies until  the  Criminal  Code  of  1874  enacted  that  felony  is 
an  offense  punishable  by  death  or  by  imprisonment  in  the 
penitentiary  and  that  every  other  offense  is  a  misdemeanor. 
This  division  of  crimes  into  felonies  and  misdemeanors  is 
in  no  sense  the  division  known  to  the  common  law  and  is 
not  based  on  the  same  distinction,  but  is  an  arbitrary  stat- 
utory classification  of  criminal  offenses  which  has  the  ad- 
vantage of  ease  and  certainty  of  application.  Where  the 
words  "felony"  and  "feloniously"  appear  in  our  statutes  or 
decisions  before  1874  they  refer  to  offenses  to  which  such 
terms  were  applicable  in  the  common  law.  While  there  was 
no  such  thing  in  this  State  as  a  felony  according  to  the 
common  law  test,  and  no  statutory  felony,  the  General  As- 
sembly adopted  the  Criminal  Code  of  1827,  which  provided 
in  section  157  that  "all  offenses  herein  defined  shall  be  prose- 
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cuted  and  punished  as  by  this  act  is  prescribed,  and  not 
otherwise,  and  all  other  offenses  may  be  punished  by  fine 
and  imprisonment  in  the  discretion  of  the  court,  provided 
the  fine  shall  in  no  case  exceed  $ioo  and  the  imprisonment 
six  months."  This  code  uses  the  term  "felonious  crimes," 
and  refers  to  offenses  "denominated  by  the  common  law 
felony"  and  offenses  "below  the  grade  of  felony,"  but  these 
expressions  refer  to  felony  only  in  its  historical  meaning, 
derived  from  its  use  for  several  hundred  years  in  the  com- 
mon law.  The  code  also  provided,  in  sections  150  and  151, 
that  "every  indictment  or  accusation  of  the  grand  jury  shall 
be  deemed  sufficiently  technical  and  correct  which  states  the 
offense  in  the  terms  and  language  of  this  code,  or  so  plainly 
that  the  nature  of  the  offense  charged  may  be  easily  under- 
stood by  the  jury.  ♦  ♦  ♦  AH  exceptions  which  go  merely 
to  the  form  of  an  indictment  shall  be  made  before  trial 
and  no  motion  in  arrest  of  judgment  or  writ  of  error  shall 
be  sustained  for  any  matter  not  affecting  the  real  merits 
of  the  offense  charged  in  such  indictment."  These  provi- 
sions have  been  retained  in  the  Criminal  Code  in  practically 
the  identical  words  to  this  day.  Most,  if  not  all,  the  of- 
fenses "denominated  felony  by  the  common  law," — treason, 
murder,  rape,  burglary,  robbery,  larceny  and  arson,  together 
with  many  other  offenses, — were  defined  in  the  code,  and  it 
was  expressly  directed  that  the  offenses  thus  defined  should 
be  punished  as  by  that  act  prescribed  and  not  otherwise, 
and  that  all  offenses  not  so  defined  might  be  punished,  in 
the  discretion  of  the  court,  by  fine  not  exceeding  $100  and 
imprisonment  not  exceeding  six  months.  Since  there  were 
no  felonies  constituting  a  separate  class  of  crimes  in  Illi- 
nois, since  all  crimes  were  defined  by  and  required  to  be 
prosecuted  under  the  statute,  which  was  intended  to  be,  and 
was,  a  codification  of  the  criminal  law,  every  indictment 
was,  after  the  .adoption  of  the  code,  required  to  be  con- 
strued in  accordance  with  the  code,  and  was  deemed  suf- 
ficiently technical  and  correct  if  it  stated  the  offense  in  the 
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terms  and  language  of  this  code,  "or  so  plainly  that  the 
nature  of  the  offense  charged  may  be  easily  understood  by 
the  jury."  "Feloniously"  ceased  to  be  a  technical  word  nec- 
essary to  the  description  of  offenses,  for  it  had  no  other 
meaning  in  the  law  than  its  ordinary  meaning  of  manifest- 
ing a  criminal  purpose.  Since  the  existence  of  felonies  as 
a  separate  class  of  crimes  was  not  recognized  in  the  code 
but  they  were  recognized  as  merely  having  existed  at  com- 
mon law,  there  was  no  reason  why  it  should  be  regarded 
as  necessary  that  any  acts  indictable  under  the  Criminal 
Code  should  be  described  as  felonious.  Section  150,  which 
declared  an  indictment  sufficient  which  stated  the  offense  in 
the  terms  and  language  of  this  code  or  so  plainly  that  the 
nature  of  the  offense  charged  may  be  easily  understood  by 
the  jury,  was  applicable  to  all  cases,  and  was  intended  to 
apply  universally  in  the  interpretation  of  indictments  and 
enforcement  of  the  criminal  law.  There  was  no  reason  that 
an  indictment  for  a  crime  which  was  denounced  under  this 
code  should  be  required  to  conform  to  the  common  law  rule 
that  all  felonies  must  be  charged  to  have  been  feloniously 
committed  when  there  was  no  such  thing  as  a  felony,  and 
the  provision  as  to  what  should  be  sufficiently  technical  and 
correct  in  an  indictment  appeared  in  the  code.  This  pro- 
vision has  been  construed  by  the  court  in  various  cases,  most 
of  which  have  been  cases  where  the  offense  charged  was 
not  a  crime  at  common  law  but  was  created  by  statute,  and 
in  all  these  cases  it  has  been  held  that  a  charge  stated  in 
the  language  of  the  statute,  or  so  plainly  that  the  nature 
of  the  offense  charged  could  be  easily  understood  by  the 
jury,  was  sufficient.  In  the  one  case  of  assault  with  intent 
to  commit  murder  it  was  held,  immediately  after  the  adop- 
tion of  the  code,  that  it  was  necessary  that  the  intent  should 
be  charged  to  be  malicious  and  unlawful  and  that  it  should 
also  be  charged  to  be  felonious.  {Curtis  v,  People^  Breese, 
256;  Curtis  V.  People,  i  Scam.  285.)  These  cases  were 
followed  in  Ervington  v.  People,  supra. 
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Every  indictment  for  burglary  was  required  at  common 
law  to  contain  the  technical  word  "burglariously"  as  well 
as  the  technical  word  "feloniously."  In  Lyons  v.  People, 
68  111.  271,  an  indictment  charged  the  defendants,  as  does 
the  indictment  here  in  question,  with  breaking  and  enter- 
ing a  freight  car  of  a  railway  company  with  intent  to  steal, 
take  and  carry  away  the  goods  and  chattels  of  the  railway 
company.  The  indictment  contained  the  word  "feloniously" 
but  not  the  word  "burglariously,"  and  it  was  held  that  as 
the  offense  was  stated  in  the  language  of  the  statute  and 
so  plainly  that  the  nature  of  the  offense  could  be  easily  un- 
derstood it  was  sufficient.  It  was  stated  in  the  opinion  that 
it  was  undoubtedly  true  that  the  word  "burglariously"  was 
indispensable  in  a  count  for  burglary  at  common  law,  and 
it  was  also  said  that  the  offense  described  was  not  a  com- 
mon law  burglary  but  was  made  burglary  by  the  act  of 
February  19,  1859,  alone.  So  in  this  case,  the  act  charged 
is  made  burglary  only  by  the  statute,  and,  being  a  statutory 
offense,  an  indictment  for  it  need  not  charge  the  acts  to 
have  been  either  feloniously  or  burglariously  done.  The  in- 
dictment charged  the  offense  in  the  language  of  the  stat- 
ute and  so  plainly  that  its  nature  may  be  easily  understood 
by  the  jury,  and  this  is  sufficient  without  the  use  of  ad- 
verbs or  epithets.  The  code  of  Iowa  provides  that  an  in- 
dictment is  sufficient  which  alleges  the  facts  constituting  the 
offense  in  ordinary  and  concise  language,  with  such  certainty 
and  in  such  manner  as  to  enable  a  person  of  common  un- 
derstanding to  know  what  is  intended  and  the  court  to  pro- 
nounce judgment  according  to  law  upon  a  conviction,  and 
it  is  held  in  that  State  that  it  is  unnecessary  to  include  the 
word  "felonious"  or  "feloniously"  in  charging  a  felony,  or 
"burglarious"  or  "burglariously"  in  charging  a  burglary. 
State  V.  Judd,  132  Iowa,  296;  State  v.  Griffin,  79  id.  568; 
State  V.  Sliort,  54  id.  392. 

Complaint  is  also  made  of  an  instruction  given  at  the 
request  of  the  People  which  informed  the  jury  that  if  they 
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found  that  the  defendant  forcibly  broke  and  entered  the  car 
with  intent  to  steal  the  property  of  tlie  railway  company 
they  should  find  him  guilty,  because  it  omitted  to  state  that 
the  breaking  and  entering  of  the  car  and  the  intent  to  steal 
must  be  felonious.  What  has  been  said  in  regard  to  the  mo- 
tion in  arrest  of  judgment  sufficiently  answers  this  objection. 

It  is  also  urged  that  the  intent  to  steal  does  not  contain 
all  the  elements  of  the  crime  of  larceny  but  omits  the  ele- 
ment of  asportation  in  the  taking  and  carrying  away  of 
the  property.  This  element  is  included  in  the  word  "steal," 
which  means  to  commit  larceny. 

The  plaintiff  in  error  also  contends  that  there  is  no  proof 
in  the  record  that  the  Chicago  and  Northwestern  Railway 
Company  owned  the  goods,  but  that  the  proof  is  that  the 
car  and  the  goods  belonged  to  the  Chicago  and  Northwest- 
ern Railroad  Company.  Since  the  briefs  for  the  plaintiff 
in  error  were  filed  the  bill  of  exceptions  has  been  amended 
in  the  circuit  court,  and  the  amendment  filed  obviates  this 
objection  by  showing  that  the  name  "Chicago  and  North- 
western Railroad  Company,"  wherever  it  appears  in  the  bill 
of  exceptions,  should  be  "Chicago  and  Northwestern  Rail- 
way Company." 

It  is  claimed  that  the  prosecution  failed  to  prove  that 
the  Chicago  and  Northwestern  Railway  Company  is  a  cor- 
poration. Proof  was  made  under  the  statute  authorizing 
proof  of  corporate  existence  by  user,  that  the  Chicago  and 
Northwestern  Railway  Company  had  been  exercising  the 
franchises  of  a  railroad  corporation  for  more  than  forty 
years,  during  which  time  it  had  been  engaged  in  the  busi- 
ness of  transportation  of  freight  and  passengers,  owning 
railroads  extending  into  many  States,  as  well  as  depots, 
freight  houses  and  cars,  and  this  evidence  was  sufficient. 

The  judgment  will  be  affirmed.    ,    ,         ^    ^        , 
■^     **  Judgment  affirmed. 
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(No.  14173. — ^Judgment  affirmed.) 

Th^  Modern  Woodmen  of  America  vs.  Ci^ara  S.  Ai.- 
UN  et  d. — (F1.0RENCE  A.  Ingai,!^  et  al.  Appellants, 
vs.  CiyARA  S.  Ai^WN,  Appellee.) 

Opinion  filed  December  22,  ip2i — Rehearing  denied  Feb.  10,  ip22. 

1.  Benefit  societies — construction  of  provision  making  "wife 
and  children"  beneficiaries.  A  provision  in  a  benefit  certificate 
which  reads  that  the  benefit  fund  shall  "be  paid  at  his  [the  mem- 
ber's] death  to  wife  and  children,"  without  naming  them,  means 
that  the  fund  shall  be  paid  to  such  persons  as  answer  the  descrip- 
tion of  wife  or  children  at  the  death  of  the  member;  and  if  the 
first  wife  dies  and  the  member  marries  again,  the  second  wife,  in 
the  absence  of  any  express  change  of  beneficiaries,  is  entitled  to 
share  in  the  benefit  fund  with  deceased  member's  living  children. 

2.  Same — when  wife  of  deceased  member  is  entitled  to  lien  on 
benefit  fund  for  payment  of  dues.  In  a  benefit  certificate  payable 
to  tlie  "wife  and  children"  of  the  deceased  member  the  wife  is  en- 
titled to  an  equitable  lien  on  the  benefit  fund  for  the  amount  of 
dues  paid  by  her  to  keep  the  certificate  in  force,  and  she  is  entitled 
to  be  paid  said  amount  before  the  remainder  of  the  fund  is  dis- 
tributed among  the  beneficiaries. 

AppEai^  from  the  Appellate  Court  for  the  First  Dis- 
trict ; — ^heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  Cook  county;  the  Hon.  Kickham  Scani^an,  Judge, 
presiding. 

EiyWOTT  R.  G01.DSMITH,  for  appellants. 

SAMUEiy  Grossman,  and  Lewis  F.  Baker,  for  appellee. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

The  Modern  Woodmen  of  America  filed  its  bill  of  in- 
terpleader in  the  circuit  court  of  Cook  county  to  have  de- 
termined conflicting  claims  to  a  benefit  fund  of  $3000  un- 
der a  benefit  certificate  issued  to  Richard  H.  Allin  in  1887, 
whereby  the  society  agreed  to  pay  to  the  wife  and  children 
of  the  member,  at  his  death,  $3000.    The  benefit  certificate 
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read,  a  benefit  fund  not  to  exceed  $3000  should  "be  paid  at 
his  [the  member's]  death  to  wife  and  children."  At  the 
time  the  certificate  was  issued,  in  1887,  Allin  was  married 
and  had  four  children.  His  wife's  name  was  Arabella  M. 
Allin.  Twenty  years  afterwards,  in  1907,  Arabella  M.  died, 
leaving  her  husband  and  their  four  children  surviving.  Al- 
lin married  again,  his  second  wife's  name  being  Clara  S.  Al- 
lin. No  children  were  born  of  this  marriage.  Allin  died  in 
December,  1918,  leaving  surviving  him  his  widow,  Clara  S., 
and  the  four  children  of  his  first  wife,  and  a  dispute  arose 
as  to  who  was  entitled  to  the  fund.  No  change  in  the 
name  of  the  beneficiaries  had  ever  been  made,  and  the 
widow  claimed  an  equal  interest  in  the  fund  with  the  chil- 
dren of  deceased,  and  also  reimbursement  of  the  amount 
of  $320  she  had  paid  of  her  own  money  in  dues  on  the  cer- 
tificate to  keep  it  in  force.  The  children  disputed  the  valid- 
ity of  her  claim,  which  caused  the  society  to  file  its  bill  of 
interpleader.  The  widow  and  children  filed  answers,  set- 
ting up  their  claims  to  the  fund.  The  society  paid  the  money 
into  court  and  was  dismissed  out  of  the  suit.  The  issues 
made  by  the  widow  and  children  were  referred  to  a  master 
in  chancery  to  take  testimony  and  report  his  conclusions. 
The  master  reported  recommending  a  decree  awarding  the 
entire  fund  to  the  children  of  the  deceased  member.  The 
court  entered  a  decree  as  recommended  by  the  master, 
awarding  the  entire  fund  to  the  four  children  after  de- 
ducting the  costs  of  the  litigation.  The  widow  prosecuted 
an  appeal  to  the  Appellate  Court,  and  that  court  reversed 
the  decree  of  the  circuit  court.  The  Appellate  Court  held 
the  widow  was  entitled  to  $320  dues  paid  by  her  to  keep 
the  certificate  in  force  and  the  remainder  of  the  fund  was 
divided  in  five  equal  shares  among  her  and  the  children. 
That  court  reversed  the  decree  and  remanded  the  case,  with 
directions  to  enter  a  decree  accordingly.  A  certificate  of 
importance  was  granted,  and  the  children  have  prosecuted 
an  appeal  to  this  court. 
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The  first  and  principal  question  involved  is  whether  the 
word  "wife,"  as  employed  in  the  benefit  certificate,  means 
only  the  person  who  sustained  that  relation  to  the  member 
when  the  certificate  was  issued,  in  1887,  or  whether  it  means 
the  person  who  sustained  that  relation  at  the  time  of  his 
death.  The  benefit  certificate  reads  that  Richard  H.  Allin 
has  become  a  member  of  the  order  and  while  in  good  stand- 
ing is  entitled  to  participate  in  the  benefit  fund  to  an  amount 
not  exceeding  $3000,  "which  shall  be  paid  at  his  death  to 
wife  and  children,"  subject  to  the  conditions  named  on  the 
back  of  the  certificate  and  the  society's  fundamental  laws. 
At  the  time  the  certificate  was  issued  the  laws  of  the  so- 
ciety provided  they  might  be  amended  at  a  regular  or  spe- 
cial meeting  by  a  two-thirds  vote.  The  laws  in  force  at 
the  time  of  the  death  of  Arabella  M.  Allin,  the  first  wife, 
provided  that  if  a  beneficiary  died  before  the  death  of  the 
member,  upon  a  failure  to  designate  another  beneficiary  the 
benefits  "shall  be  payable  to  the  other  surviving  beneficiaries, 
if  any  there  be,  or  if  no  beneficiaries  survive  him,  then  to 
the  wife  of  such  neighbor  if  she  survive  him,  and  in  case 
he  has  no  surviving  wife,  to  his  legal  heirs."  Subsequently, 
and  before  Allin's  death,  the  by-laws  were  amended,  but 
the  provision  to  meet  the  contingency  of  the  death  of  a 
beneficiary  before  the  death  of  the  member  and  no  other 
beneficiary  being  named  was  not  essentially  changed.  Allin 
made  no  change  in  the  beneficiaries  designated  when  the  cer- 
tificate was  issued,  in  1887,  when  Arabella  M.  was  his  wife. 

Appellants,  who  are  the  children  of  Richard  H.  Allin, 
contend  that  the  words  in  the  certificate,  "to  be  paid  at  his 
death  to  wife  and  children,"  mean  that  payment  was  to  be 
made  to  his  then  wife  and  children  upon  the  death  of  the 
member;  that  Arabella  M.  being  then  his  wife  she  was  des- 
ignated as  one  of  the  beneficiaries,  and  upon  her  death,  no 
other  beneficiary  having  been  named  in  her  place,  the  en- 
tire fund  became  payable  to  the  children  as  surviving  bene- 
ficiaries.   On  the  other  hand,  the  appellee  contends  that  no 
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specific  person  was  designated  to  take  the  fund;  that  the 
designation  of  beneficiaries  was  of  classes,  and  as  the  cer- 
tificate speaks  at  the  death  of  the  member,  the  beneficiaries 
answering  the  description  in  the  certificate  are  entitled  to 
the  fund. 

Our  attention  has  not  been  called  to  a  decision  of  this  or 
a  similar  question  by  any  court  of  last  resort.  A  few  inter- 
mediate courts  of  appeal  have  passed  on  the  question  but 
their  decisions  are  not  in  harmony.  We  are  then  left  to 
decide  the  question  from  a  consideration  of  the  language 
of  the  certificate  and  of  the  object  of  benefit  societies  to 
afford  protection  to  the  families  and  dependents  of  members 
of  such  societies  after  the  member's  death.  We  know  of 
no  valid  objection  to  a  member  designating  beneficiaries  by 
classes,  such  as  children,  or  wife  and  children,  as  was  done 
in  this  case.  If  instead  of  designation  by  classes  they  had 
been  designated  by  their  individual  names  they  would  take 
by  that  description  if  living  at  the  death  of  the  member. 
Here  one  of  the  classes  designated  was  the  member's  wife. 
The  person  answering  that  description  at  the  time  the  cer- 
tificate was  issued  died  before  the  death  of  the  member  and 
at  his  death  another  woman  answered  that  description.  One 
of  the  objects  of  AUin  in  securing  the  certificate  was  to 
secure  a  fund  for  the  benefit  of  the  members  of  his  family 
at  his  death.  He  designated  as  beneficiaries  classes  bear- 
ing a  certain  relationship  to  him, — i,  e.,  wife  and  children. 
He  knew  no  payment  could  be  made  until  his  death,  and 
then  only  to  persons  answering  the  description  of  the  bene- 
ficiaries. His  four  children  were  born  before  the  date  of 
the  certificate  and  all  of  them  are  still  living.  More  than 
ten  years  elapsed  after  AUin's  second  marriage  before  his 
death,  but  no  change  was  made  by  him  in  the  designation 
of  his  beneficiaries.  At  the  time  of  his  death  appellee  an- 
swered the  description  of  one  of  his  beneficiaries.  We  think 
the  language  of  the  certificate  must  be  construed  to  mean 
that  when  he  died  he  wanted  his  wife  to  share  in  the  bene- 
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fits,  without  regard  to  whether  she  was  the  same  person 
who  was  his  wife  when  the  certificate  issued.  The  construc- 
tion that  the  designation  of  wife  meant  Arabella  M.  Allin 
as  much  as  if  she  had  been  specifically  named  as  a  bene- 
ficiary is  in  our  opinion  unwarranted.  It  was  the  person 
who  at  his  death  answered  the  description  of  the  class  des- 
ignated that  he  desired  to  protect.  We  have  said  appel- 
lants, who  are  the  four  children  of  Allin,  were  bom  before 
the  benefit  certificate  was  issued.  He  designated  them  as 
beneficiaries  by  the  description  of  "children."  If  another 
child  or  children  had  subsequently  been  bom  and  survived 
the  father  such  child  or  children  would  certainly  have  been 
entitled  to  share  in  the  fund,  but  if  the  certificate  is  to  be 
construed  as  appellants  contend  they  would  not  have  been 
protected.  The  four  children  were  not  designated  by  name, 
but  it  clearly  was  the  intention  of  Allin  to  provide  a  fund 
for  the  benefit  of  all  of  his  children  who  survived  him,  and 
it  does  not  seem  reasonable  to  construe  the  certificate  to  pro- 
tect only  such  as  were  bom  before  it  issued.  The  same  rule 
of  constmction  would  apply  to  a  beneficiary  designated  as 
"wife."  The  person  answering  that  description  at  the 
death  of  the  member,  when  the  certificate  speaks  for  the 
first  time,  is  within  its  protection. 

The  proof  shows  that  appellee  paid  out  of  her  own 
funds,  for  dues  on  the  certificate  to  keep  it  in  force,  $320. 
She  is  entitled  to  an  equitable  lien  on  the  fund  for  that 
amount,  and  to  be  paid  that  amount  before  the  remainder 
of  the  fund  is  distributed  among  the  beneficiaries.  Royal 
Arcanum  v.  Tracy ^  169  111.  123;  McGrew  v.  McGrew,  190 
id.  604. 

It  was  no  abuse  of  the  discretion  of  the  court  to  order 
the  costs  of  the  litigation  paid  out  of  the  fund. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 
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(No.  14280. — Reversed  and  remanded.) 

James  Egan  et  al.  Appellants,  vs.  Michaei^  Egan  et  al. 

Appellees. 

Opinion  filed  December  22,  IQ21 — Rehearing  denied  Feb.  10,  1^22, 

1.  Deeds — acceptance  of  deed  must  be  proved  or  presumed  in 
order  to  pass  title.  Acceptance  of  a  deed  is  essential  to  pass  title, 
and  in  the  absence  of  proof  of  acceptance  by  the  grantee  or  cir- 
cumstances sufficient  to  raise  a  legal  presumption  of  acceptance 
the  title  does  not  pass. 

2.  Same — when  acceptance  of  a  deed  is  not  presumed.  There 
may  be  a  presumption  of  acceptance  of  a  deed  in  case  of  a  grantee 
not  sui  juris  or  where  a  voluntary  conveyance  is  beneficial  to  the 
grantee,  but  such  a  presumption  cannot  exist  where  the  deed  im- 
poses a  duty  or  obligation  on  the  grantee,  such  as  a  personal  obli- 
gation for  future  support  of  the  grantor. 

3.  Same — zvhen  deed  is  not  good  as  to  an  undivided  one-half 
interest.  A  deed  made  by  a  mother  to  two  of  her  sons  as  tenants 
in  common,  upon  consideration  of  one  dollar  and  the  assumption 
by  them  of  the  obligation  to  support  and  care  for  the  grantor  dur- 
ing her  life,  is  without  effect  as  to  an  undivided  one-half  interest 
in  the  property,  where  one  of  the  sons  repudiates  the  transaction 
and  does  not  accept  the  deed. 

4.  Same — when  deed  from  mother  to  her  sons  is  obtained  by 
fraud — fiduciary  relation.  The  mere  relationship  of  mother  and 
son  does  not  constitute  a  fiduciary  relation  which  will  raise  a  pre- 
sumption of  fraud  in  the  case  of  a  deed  made  by  a  mother  to  two 
of  her  sons,  but  fraud  and  undue  influence  will  be  inferred  where 
the  evidence  shows  that  all  of  the  children  of  the  grantor  had  con- 
tributed to  the  purchase  and  improvement  of  the  property  con- 
veyed, whereas  she  was  led  to  believe  that  only  the  two  grantees 
had  paid  the  consideration. 

Appeai,  from  the  City  Court  of  Sterling;  the  Hon. 
C.  E.  SHE1.DON,  Judge,  presiding. 

WoLi^ERSPERGER  &  Stager,  for  appellants. 

Arthur  G.  Bush,  and  C.  C.  &  J.  W.  Johnson,  for 
appellees. 
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Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court: 

Margaret  Egan  died  on  March  9,  19 19,  intestate,  leav- 
ing as  her  heirs-at-law  the  appellants,  James  Egan,  Thomas 
Egan,  Sadie  Vock  and  Anna  Kirby,  and  the  appellees,  Mich- 
ael Egan  and  John  Egan.  Th,e  appellant  James  Egan  was 
appointed  administrator  of  her  estate,  and  the  appellants 
filed  their  bill  in  the  city  court  of  the  city  of  Sterling  against 
the  appellees,  alleging  that  at  the  time  of  her  death  Mar- 
garet Egan  was  the  owner  in  fee  simple  of  lots  i  and  2  in 
block  41  in  Wallace's  addition  to  the  city  of  Sterling  and 
the  title  descended  to  her  heirs-at-law  as  tenants  in  common, 
and  that  the  appellees  had  obtained  a  deed  of  the  property 
from  Margaret  Egan  without  consideration  and  by  means 
of  undue  influence.  The  bill  prayed  the  court  to  set  aside 
the  deed  and  decree  partition  of  the  premises.  An  answer 
was  filed  in  the  names  of  the  appellees,  claiming  title  to 
the  real  estate  by  virtue  of  a  conveyance  made  March  22, 
1918,  alleging  that  the  deed  was  made  in  consideration  of 
one  dollar  and  other  valuable  consideration,  consisting  of 
the  facts  that  at  the  time  of  the  purchase  of  the  premises, 
in  1885,  and  the  conveyance  to  Margaret  Egan  on  July  28, 
1887,  ^'^^y  furnished  the  money  necessary  to  purchase  the 
property,  and  that  during  the  time  she  occupied  the  prem- 
ises they  had  been  to  the  entire  expense  of  caring  for  the 
property,  paying  for  repairs,  taxes  and  all  necessary  ex- 
penses of  maintaining  the  same  and  furnished  her  with  her 
means  of  support.  The  issue  was  referred  to  the  master  in 
chancery,  who  took  the  evidence  and  returned  the  same  with 
his  findings  that  the  deed  was  without  consideration  and 
void,  and  that  it  was  not  delivered  and  was  procured  by  un- 
due influence  from  Margaret  Egan,  then  eighty-three  years 
of  age,  and  he  recommended  that  the  deed  be  set  aside  and 
partition  ordered.  The  court  sustained  exceptions  to  the 
report  and  dismissed  the  bill  for  want  of  equity. 


126  Eqan  v.  Egan.  [301  111. 

Margaret  Egan  lived  in  Sterling  in  1885  and  her  hus- 
band was  absent  from  home,  so  that  the  support  of  herself 
and  family  devolved  upon  her  and  her  children.  The  fam- 
ily then  consisted  of  her  children :  Dominic,  an  adult,  who 
is  now  dead ;  Michael,  about  twenty  years  old ;  John,  about 
eighteen  years  of  age ;  Thomas,  sixteen  years  old ;  Sadie, 
about  fourteen  years  old ;  Charles,  a  year  or  two  younger, 
who  has  since  died ;  James,  eleven  years  of  age ;  and  Ann, 
nine  years  old.  She  made  a  contract  with  William  A.  San- 
born f  of  the  real  estate,  of  which  $200  was  paid  at  the  time 
and  the  final  payment  was  made  in  1887,  when  the  property 
was  conveyed  to  her.  In  the  spring  of  1918  Michael  came 
to  Sterling  from  Davenport,  Iowa,  where  he  lived  and  was 
employed  in  the  machine  shop  at  the  government  arsenal, 
and  called  upon  Jarvis  Dinsmoor  and  informed  him  that 
his  mother  wanted  to  see  him  about  closing  up  her  matters. 
He  informed  the  attorney  of  facts  which  were  afterward 
recited  in  the  deed,  a  copy  of  which  is  given  below.  The  at- 
torney went  to  see  Margaret  Egan,  and  she  assented  to  what 
Michael  had  stated,  and  said  that  she  wanted  to  make  a 
disposition  of  the  lots  to  her  sons  Michael  and  John,  and 
that  they  had  taken  care  of  her  and  would  do  that  in  the 
future.  The  attorney  advised  her  that  the  best  way  was  to 
make  a  deed,  and  he  prepared  a  draft  for  a  deed  as  follows : 

"Know  all  men  by  these  presents:  Whereas  lots  one  (i)  and 
two  (2),  block  forty-one  (41),  Wallace's  addition  to  the  city  of 
Sterling,  Whiteside  county,  Illinois,  were  conveyed  on  July  27, 
1887,  by  William  A.  Sanborn  to  Maggie  Egan  in  consideration 
of  six  hundred  ($600)  dollars  paid  to  said  Sanborn  by  Michael 
Egan  and  John  Egan,  sons  of  said  Maggie  Egan;  and  whereas 
the  said  sons  requested  the  said  Sanborn  to  execute  the  said  deed 
to  their  mother  for  her  special  benefit ;  and  whereas  I,  their  mother, 
do  now  desire  to  put  the  title  of  said  lots  into  my  two  sons,  who 
originally  paid  for  the  same : 

"Now,  therefore,  I,  Margaret  Egan,  (formerly  called  Maggie, 
now  a  widow,  and  mother  of  said  Michael  and  John  Egan,)  in 
consideration  of  the  premises  and  one  dollar  in  hand  paid,  the  re- 
ceipt of  which  is  hereby  acknowledged,  do  grant,  bargain,  sell  and 
convey,  and  by  these  presents  have  granted,  bargained,  sold  and 
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conveyed,  to  my  two  sons  Michael  F.  Egan  and  John  Egan,  their 
heirs  and  assigns,  forever,  all  my  right,  title  and  interest,  hereby 
releasing  and  waiving  all  rights  under  and  by  virtue  of  the  home- 
stead exemption  laws  of  the  State  of  Illinois  in  and  to  lots  one  (i) 
and  two  (2),  block  forty-one  (41),  Wallace's  addition  to  the  city 
of  Sterling,  Whiteside  county,  Illinois. 

"This  deed  is  made  on  the  further  consideration  that  my  said 
two  sons  will  continue  to  care  for  and  support  me  during  the  re- 
mainder of  my  natural  life,  as  they  have  done  in  the  past." 

The  attorney  explained  the  deed  to  Margaret  Egan  and 
she  signed  it  with  her  mark  and  acknowledged  it  and  the 
attorney  filed  the  deed  for  record,  and  when  it  was  returned 
to  him  sent  it  to  the  cashier  of  the  State  Bank  in  Davenport 
for  Michael  Egan.  Dinsmoor  exercised  unusual  care  and 
prudence  in  the  preparation  of  the  deed  so  as  to  show  the 
exact  nature  of  the  transaction  and  not  leave  the  consider- 
ation to  evidence  outside  of  the  deed. 

Michael  Egan  testified  that  when  a  boy  he  drove  cows 
to  pasture  for  pay  and  afterward  worked  on  a  farm  for  sev- 
eral years;  that  he  gave  his  earnings  to  his  mother;  that 
$150  of  his  money  was  paid  out  of  his  earnings  toward  the 
purchase  of  the  property;  that  a  two-story  addition  was 
built  to  the  house  on  the  premises  about  1891,  while  he  was 
living  at  Omaha,  Nebraska;  that  he  helped  to  fix  up  the 
addition  and  furnished  her  about  all  the  money  he  earned 
that  summer;  that  he  built  a  barn  that  cost  $150,  moved  in 
dirt  and  filled  up  the  lot,  put  up  a  chicken  house,  and  a 
fence  around  the  property ;  that  he  estimated  he  paid  $200 
toward  the  addition  for  carpenter  work  and  plastering; 
that  when  he  came  to  Sterling  he  talked  to  his  brother 
John  about  getting  a  deed  to  them  and  asked  him  what  he 
thought  about  it  and  said  that  was  where  it  ought  to  go, 
and  John  replied  that  he  thought  the  same.  The  uncontra- 
dicted evidence  was  that  all  the  children  worked  as  soon  as 
they  were  able  to  earn  anything  and  gave  their  earnings  to 
their  mother.  Michael  being  the  oldest  after  the  death  of 
Dominic,  he  probably  contributed  more  in  the  early  years 
to  the  common  fund  than  the  younger  children,  but  his  tes- 
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timony  was  contradicted  by  every  one  of  the  other  living 
children  as  to  his  paying  for  improvements  on  the  property. 

In  any  view  of  the  evidence  the  decree  was  wrong  as 
to  an  undivided  one-half  of  the  title.  The  deed  purported 
to  convey  the  premises  to  Michael  Egan  and  John  Egan  as 
tenants  in  common,  and  John  testified  that  his  mother  had 
proposed  to  deed  the  place  to  him  because  he  was  the  one 
who  stayed  at  home  the  longest,  but  he  declined  and  advised 
her  to  sell  it  and  use  the  money  and  if  anything  was  left 
at  her  death  the  heirs  could  have  it ;  that  Michael  came  to 
him  before  the  deed  was  riiade  and  said  their  mother  ^as 
going  to  deed  the  place  to  them  and  John  should  go  over 
and  get  the  attorney  to  come  up,  and  he  replied  that  he 
would  not  do  it.  He  repudiated  the  whole  transaction  and 
every  part  of  it,  and  said  that  he  did  not  file  any  answer 
in  the  suit  and  did  not  sign  one  or  authorize  anyone  to 
answer  for  him.  An  acceptance  of  a  deed  is  essential  to 
pass  title,  and  in  the  absence  of  proof  of  acceptance  by  the 
grantee,  or  facts  or  circumstances  sufficient  to  raise  a  legal 
presumption  of  acceptance,  the  title  does  not  pass.  (Dale 
V.  Lincoln,  62  111.  22 ;  Weber  v.  Christen,  121  id.  91 ;  Pratt 
V.  Griffin,  184  id.  514;  Dagley  v.  Black,  197  id.  53.)  There 
may  be  a  presumption  of  acceptance  in  the  case  of  a  grantee 
not  sui  juris  or  where  a  voluntary  conveyance  is  beneficial 
to  the  grantee,  but  such  a  presumption  cannpt  exist  where 
the  deed  imposes  a  duty  or  obligation  on  the  grantee.  (Hill 
V.  Kreiger,  250  111.  408;  Sellers  v.  Rike,  292  id.  468.)  In 
this  case  John  Egan  was  an  adult.  The  deed  imposed  a 
personal  obligation  for  future  support  and  it  was  not  de- 
livered to  him  or  anyone  authorized  to  accept  it  for  him, 
and  the  title  to  the  undivided  one-half  did  not  pass. 

As  to  the  other  undivided  one-half,  it  is  clear  from  the 
recitals  of  the  deed  that  Margaret  Egan  had  no  intention 
of  conveying  the  premises  except  to  her  two  sons  as  tenants 
in  common  and  upon  a  consideration  that  John,  jointly  with 
Michael,  should  support  her  in  the  future.    It  cannot  be  as- 
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sumed  that  she  would  have  made  the  deed  unless  she  had 
the  obligation  of  both  for  her  support,  which  might  be  of 
very  great  importance.  As  is  quite  common  in  family  quar- 
rels the  testimony  took  a  very  wide  range,  a  great  deal  of 
it  relating  to  the  question  whether  Michael  performed  his 
obligation  by  furnishing  his  mother  with  proper  support. 
The  deed  was  made  March  22,  1918,  and  in  July,  1918, 
Michael  went  to  Sterling  and  took  his  mother  to  Daven- 
port and  then  to  the  home  of  his  grand-daughter,  Mary 
Hunter,  in  Moline,  on  July  16,  1918.  She  lived  with  Mrs. 
Hunter  until  December  28, 19 18,  and  during  that  time  Mich- 
ael paid  different  sums  of  money  to  Mrs.  Hunter.  In  De- 
cember, 19 18,  he  secured  a  second-story  apartment  above 
the  I.  and  I.  railroad  station  in  Davenport,  consisting  of 
three  rooms,  and  took  his  mother  there.  She  lived  about 
two  months  with  him  and  became  sick  and  was  taken  to 
the  hospital,  where  she  died  in  a  few  days.  The  consider- 
ation for  support  in  the  future  was  personal  to  Margaret 
Egan,  and  there  are  cases  where  a  failure  to  support  will 
justify  an  inference  of  fraud  in  procuring  a  conveyance, 
but  Margaret  Egan  did  not  repudiate  the  deed  for  want  of 
proper  support  although  she  expressed  her  regret  at  having 
made  it.  The  recital  in  the  deed  that  the  grantees  had  paid 
for  the  premises  and  the  deed  was  made  to  their  mother 
at  their  request  and  that  they  had  cared  for  and  supported 
her  in  the  past  was  false,  and  it  originated  with  Michael  in 
his  statement  to  the  attorney.  Margaret  Egan  had  a  right 
to  make  a  gift  to  her  sons  if  she  saw  fit  to  do  so,  free  from 
any  undue  influence,  and  the  mere  relationship  of  mother 
and  son  did  not  constitute  a  fiduciary  relation  which  would 
raise  a  presumption  of  fraud.  (Francis  v.  Wilkinson,  147 
111.  370;  Kellogg  v.  Peddicord,  181  id.  22;  Bishop  v.  HiU 
Hard,  227  id.  382.)  Michael  lived  in  Davenport  and  his 
mother  did  not  live  with  him  or  rely  upon  his  advice  or 
assistance,  and  there  was  nothing  except  the  family  rela- 
tion to  establish  a  fiduciary  relation.    It  was  therefore  nec- 
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essary  to  prove  some  fraud  or  influence  not  legitimately  and 
honestly  acquired.  Such  fraud  and  undue  influence  are  not 
ordinarily  susceptible  of  direct  proof  but  must  be  inferred 
from  circumstances  justifying  the  conclusion  that  they  were 
exercised.  Margaret  Egan  was  made  in  some  way  to  believe 
that  Michael  and  John  had  paid  the  consideration  of  $600 
to  Sanborn  and  had  requested  Sanborn  to  execute  a  deed 
to  her.  The  natural  inference  is  that  this  belief  was  brought 
about  contrary  to  the  fact  by  unlawful  means  and  not  by 
proper  and  legitimate  influence  honestly  acquired. 

For  all  the  reasons  stated  we  conclude  that  the  deed  was 
invalid  and  should  be  set  aside,  and  the  decree  is  reversed 
and  the  cause  remanded,  with  directions  to  enter  a  decree 
in  accordance  with  the  prayer  of  the  bill. 

Reversed  and  remanded,  with  directions. 


(Nos.  14283-84-85. — ^Judgment  affirmed.) 
Th^  Peopi^E  ex  rel,  E.  G.  Williamson,  County  Collector, 
Appellee,  vs,  Hari^ey  Cox  et  al.  Appellants. — Same  ap- 
pellee vs.  The  Chicago,  Rock  Isi^and  and  Pacific 
Raii^way  Company,  Appellant. — Same  appellee  vs.  The 
Chicago,  Burungton  and  Quincy  Raii^road  Com- 
pany, Appellant. 

Opinion  filed  December  22,  ip2i — Rehearing  denied  Feb.  10,  ip22. 

1.  Taxes — when  certificate  of  special  school  tax  levy  is  properly 
signed.  Section  190  of  the  School  law,  as  amended  in  1909,  does 
not  require  the  certificate  of  a  special  school  tax  levy  to  be  signed 
by  the  directors  or  a  majority  of  them  but  by  the  president  and 
clerk  or  secretary  of  the  board. 

2.  Same — what  constitutes  the  levy  of  special  school  tax.  The 
certificate  of  levy  required  by  section  190  of  the  School  law,  as 
amended  in  1909,  is  the  evidence  of  the  board's  action  and  the 
authority  of  the  county  clerk  to  extend  the  tax  but  is  not  itself  the 
levy,  as  it  is  the  action  of  the  board  in  ascertaining  how  much 
money  must  be  raised  by  special  tax  for  educational  or  building 
purposes  which  constitutes  the  levy. 
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3.  Same — certification  of  levy  of  special  school  tax  need  not  be 
made  in  presence  of  board.  Under  section  190  of  the  School  law, 
as  amended  in  1909,  the  certification  of  a  special  school  tax  levy 
by  the  president  and  secretary  or  clerk  of  the  board  need  not  be 
made  in  the  presence  of  the  board,  and  where  the  amount  of  money 
required  has  been  ascertained  by  resolution  of  the  board,  in  ac- 
cordance with  the  statute,  the  record  of  the  board  need  not  show 
that  the  president  and  secretary  were  authorized  or  directed  to 
make  and  sign  the  required  certificate. 

4.  Same — when  special  school  tax  levy  is  valid  although  certifi- 
cate is  not  filed  in  required  time.  Section  190  of  the  School  law, 
as  amended  in  1909,  expressly  provides  that  a  failure  by  the  board 
of  education  to  file  the  certificate  of  a  special  school  tax  levy  or 
of  the  treasurer  to  return  it  to  the  county  clerk  in  the  required 
time  shall  not  vitiate  the  assessment,  and  where  the  levy  is  made 
prior  to  the  time  limited  for  filing  the  certificate  the  tax  is  valid 
although  the  certificate  is  not  filed  within  the  required  time. 

Appeai^s  from  the  County  Court  of  Stark  county;  the 
Hon.  Frank  Thomas,  Judge,  presiding. 

T.  W.  HooPEs,  J.  A.  C0NNE1.1.,  and  Daniei.  Taywr, 
for  appellants. 

John  W.  Fung,  Jr.,  Special  State's  Attorney,  (J.  H. 
Rennick,  of  counsel,)  for  appellee. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

The  board  of  education  of  Wyoming  Community  High 
School  District  No.  71,  in  Stark  county,  met  on  July  6, 1920. 
The  president  and  four  other  members  of  the  board  were 
present,  and  a  resolution  was  adopted  by  unanimous  vote 
"that  the  tax  levy  for  school  year  of  1920-21  be,  $9500  for 
educational  and  $10,000  for  building  purposes."  The  rec- 
ord of  the  meeting  shows  that  the  motion  was  declared  car- 
ried and  "levy  ordered  by  president."  On  July  7  the  presi- 
dent and  secretary  of  the  board  met  and  signed  in  their 
official  capacity  a  certificate  in  the  form  provided  by  sec- 
tion 190  of  the  School  law,  that  the  board  required  the  sum 
of  $9500  to  be  levied  as  a  special  tax  for  educational  pur- 
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poses  and  the  sum  of  $10,000  to  be  levied  as  a  special  tax 
for  building  purposes.  This  certificate  was  filed  with  the 
township  treasurer  on  August  10  and  the  county  clerk  on 
September  4,  1920,  and  taxes  were  extended  against  the 
taxable  property  of  the  district.  At  the  June  term,  192 1, 
of  the  county  court  of  Stark  county  application  was  made 
by  the  county  collector  for  judgment  and  order  of  sale  of 
lands  in  the  district  which  were  delinquent  in  the  payment 
of  this  tax.  Objections  were  filed  by  many  land  owners, 
which  were  overruled,  judgment  was  rendered  against  the 
land,  and  the  objectors  appealed. 

Three  appeals  have  been  prosecuted :  One  by  the  Chi- 
cago, Rock  Island  and  Pacific  Railway  Company,  one  by 
the  Chicago,  Burlington  and  Quincy  Railroad  Company, 
and  many  individual  land  owners  have  joined  in  the  third 
appeal.  They  have  all  been  consolidated  for  hearing  in 
this  court. 

The  objections  which  are  insisted  upon  are,  ( i )  that  the 
tax  was  void  because  the  board  of  education  did  not  order 
or  authorize  the  certificate  of  levy  which  was  filed  to  be 
made;  (2)  that  the  certificate  of  levy  was  made  on  a  day 
when  the  board  was  not  in  session;  and  (3)  that  it  was 
not  filed  within  the  time  provided  by  statute. 

Before  the  amendment  of  the  School  law  in  1909  it  was 
held  that  the  certificate  of  the  school  directors  itself  consti- 
tuted the  levy  of  the  tax;  that  it  was  essential  to  the  val- 
idity of  the  certificate  that  it  should  have  been  signed  at  a 
meeting  of  the  directors ;  that  the  making  of  the  certificate 
was  itself  an  ascertainment  of  the  amount  required;  and 
that  it  was  not  necessary  that  there  should  be  a  resolu- 
tion showing  the  ascertainment  of  the  amount  required,  the 
levy  of  the  tax  or  directing  the  making  of  the  certificate. 
{Laivrence  v.  Traner^  136  111.  474;  People  v.  Smith,  149 
id.  549;  Chicago  and  Alton  Railroad  Co,  v.  People,  171  id. 
544;  St.  Louis,  Rock  Island  and  Chicago  Railroad  Co.  v. 
People,  177  id.  78;   People  v.  Chicago  and  Northzvestcrn 
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Raihvay  Co,  183  id.  311 ;  Chicago  and  Northwestern  Rail- 
way Co.  V.  People,  184  id.  240.)  The  certificate  of  levy 
before  the  amendment  of  1909  was  required  to  be  signed 
by  the  directors.  Section  190  of  the  School  law  since  1909 
has  provided  as  follows : 

"Sec.  190.  The  board  of  directors  or  board  of  educa- 
tion of  each  district  shall  ascertain  as  near  as  practicable, 
annually,  how  much  money  must  be  raised  by  special  tax  for 
educational  and  for  building  purposes  for  the  next  ensuing 
year.  Such  amounts  shall  be  certified  and  returned  to  the 
township  treasurer  on  or  before  the  first  Tuesday  in  August, 
annually.  The  certificate  shall  be  signed  by  the  president 
and  clerk,  or  secretary,  as  the  case  may  require,  and  may 
be  in  the  following  form,  to-wit : 

"Certificate  of  Tax  Levy. 

"We  hereby  certify  that  we  require  the  sum  of dollars, 

to  be  levied  as  a  special  tax  for  educational  purposes,  and  the  sum 
of dollars  to  be  levied  as  a  special  tax  for  building  pur- 
poses, on  the  equalized  assessed  value  of  the  taxable  property  of 

our  district,  for  the  year  i 

"Signed  this day  of ,  i 

A B ,  President, 

C D ,  Clerk, 

District  No , County. 

"The  township  treasurer  shall  return  the  certificate  to 
the  county  clerk,  on  or  before  the  second  Monday  of  Au- 
gust. A  failure  by  the  school  board  to  file  the  certificate, 
or  of  the  treasurer  to  return  it  to  the  county  clerk  in  the 
time  required,  shall  not  vitiate  the  assessment." 

Under  this  section  the  certificate  is  not  required  to  be 
signed  by  the  directors  or  a  majority  of  them,  but  by  the 
president  and  clerk  or  secretary  of  the  board.  The  certifi- 
cate signed  by  the  president  and  clerk  or  secretary  of  the 
board  is  still  the  authority  upon  which  the  county  clerk  ex- 
tends the  tax,  but  it  cannot  be  regarded  itself  as  the  levy 
of  the  tax.  It  is  the  board  of  directors  or  board  of  edu- 
cation which  must  ascertain  how  much  money  must  be  raised 
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by  special  tax  for  educational  and  building  purposes,  and  it 
is  their  action  which  levies  the  tax.  The  certificate  of  the 
president  and  clerk  or  secretary  is  merely  evidence  of  such 
action  upon  which  the  county  clerk  is  authorized  to  act  in 
the  extension  of  the  tax.  The  resolution  of  the  board  of 
education  was  an  ascertainment  of  the  money  required  in 
accordance  with  section  igo.  It  was  not  necessary  that  the 
record  of  the  board  should  show  that  the  president  and  sec- 
retary were  authorized  or  directed  to  make  and  sign  the 
certificate  which  was  required  by  the  statute.  (People  v. 
Henkle,  256  111.  585.)  The  statute  directs  the  amounts  to 
be  certified  and  that  the  president  and  clerk  or  secretary 
shall  certify  them  in  the  form  directed  by  the  statute.  It 
was  not  necessary  that  they  should  be  made  in  the  pres- 
ence of  the  board.  Their  action  is  simply  an  official  authen- 
tication of  the  action  of  the  board  which  the  statute  imposed 
upon  them  the  duty  of  making. 

To  support  the  contention  that  the  tax  is  void  because 
the  certificate  of  levy  was  not  filed  with  the  township  treas- 
urer or  county  clerk  within  the  time  fixed  by  law  the  appel- 
lants cite  People  v.  Wabash  Railway  Co.  296  111.  518.  That 
case  does  not  sustain  the  proposition.  The  attempts  to  levy 
the  taxes  involved  in  that  case  were  not  made  until  Decem- 
ber 22,  1919,  December  23,  1919,  and  January  2,  1920,  and 
the  court  held  that  a  tax  levied  after  the  time  limited  by 
the  statute  is  void.  It  was  the  time  of  the  action  of  the 
board  of  education  in  levying  the  tax  which  was  in  question 
and  not  the  time  of  filing  the  certificate  of  levy.  The  last 
sentence  of  section  190  of  the  School  law  provides  that  a 
failure  by  the  board  to  file  the  certificate  or  of  the  treasurer 
to  return  it  to  the  county  clerk  in  the  time  required  shall 
not  vitiate  the  assessment 

The  judgment  will  be  affirmed.    j„jg^,„t  ^^^^^^ 
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(No.  14226. — ^Judgment  affirmed.) 
The  PEOPI.E  ex  rel.  W.  F.  Wilson,  County  Collector,  Ap- 
pellee, vs.  The  Chicago,  Paducah  and  Memphis 
RAII.ROAD  Company,  Appellant. 

Opinion  filed  December  22,  ip2i. 

« 

1.  Taxes — failure  to  certify  and  return  certificate  of  levy  of 

non-high'School  tax  zvithin  required  time  does  not  render  tax  void. 
Under  section  94  of  the  School  law  the  failure  to  certify  the  levy 
of  a  special  tax  in  a  non-high-school  district  and  to  return  the 
certificate  of  levy  to  the  county  clerk  on  or  before  the  first  Tues- 
day in  October  does  not  render  the  tax  void  where  the  levy  is 
made  within  the  required  time. 

2.  Same — what  constitutes  levy  of  a  non-high-school  tax  under 
section  p4  of  School  law.  Under  section  94  of  the  School  law  a 
special  tax  in  a  non-high-school  district  is  levied  by  the  determina- 
tion of  the  school  board  of  the  amount  of  tax  to  be  raised. 

3.  Same — when  court  may  set  aside  judgment  to  obtain  further 
evidence  of  levy  of  school  tax.  The  setting  aside  of  a  judgment, 
on  motion,  during  the  term  for  the  purpose  of  allowing  further 
evidence  is  a  matter  within  the  discretion  of  the  court,  and  it  is  not 
error  in  a  proceeding  by  the  county  collector  for  judgment  for 
delinquent  taxes  to  set  aside  a  judgment  sustaining  objections  to 
a  school  tax  and  permit  the  introduction  of  the  record  of  the  levy 
of  the  school  board  showing  when  the  levy  was  made. 

Appeai,  from  the  County  Court  of  Marion  county ;  the 
Hon.  W.  G.  W11.SON,  Judge,  presiding. 

EwERT  B.  Vandervort,  (H.  T.  Dick,  of  counsel,) 
for  appellant. 

Chari.es  F.  Dew,  State's  Attorney,  for  appellee. 

Mr.  Justice  Duncan  delivered  the  opinion  of  the  court : 

The  board  of  education  of  non-high-school  district 
No.  300  of  Marion  county  met  in  the  office  of  the  secre- 
tary October  2,  1920.  The  record  of  that  meeting  shows 
that  all  members  were  present,  and  among  other  proceed- 
ings the  record  recites  the  following :    "A  motion  made  by 
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Mr.  Sloan,  and  seconded  by  Dr.  Simmons,  to  levy  eighteen 
thousand  dollars  ($18,000)  for  the  purpose  of  paying  the 
tuition,  the  election  supplies  and  other  necessary  expenses, 
was  unanimously  carried."  Thereafter,  October  15,  1920, 
a  certificate  of  levy  of  the  board  of  education  of  the  non- 
high-school  district  was  signed  by  W.  F.  Simmons,  presi- 
dent, and  Fannie  M.  Blair,  secretary  of  the  board,  in  which 
they  certified  that  "we  require  the  sum  of  $18,000  to  be 
levied  as  a  special  tax  to  pay  the  tuition  of  graduates  of 
the  eighth  grade  residing  in  the  non-high-school  district  in 
Marion  county,  on  the  equalized  assessed  valuation  of  the 
taxable  property  of  our  non-high-school  district."  This  cer- 
tificate of  levy  was  filed  with  the  county  clerk  of  said  county 
on  the  day  it  was  dated.  On  the  application  to  the  county 
court  of  said  county  by  VV.  F.  Wilson,  county  collector  for 
said  county,  for  judgment  for  delinquent  taxes,  appellant, 
the  Chicago,  Paducah  and  Memphis  Railroad  Company,  filed 
objections  to  the  amount  of  the  non-high-school  tax  as- 
sessed against  its  property  to  the  amount  of  $1046.51,  on 
the  ground  that  the  statute  provides  that  the  levy  shall  be 
made  on  or  before  the  first  Tuesday  in  October  of  each 
year,  and  that  the  statute  is  mandatory  and  the  tax  void 
because  the  levy  was  not  made  within  the  time  prescribed 
by  the  statute.  On  a  hearing  the  county  court  overruled 
appellant's  objections  and  entered  judgment  against  its  prop- 
erty for  the  taxes,  penalties,  interest  and  costs  and  entered 
an  order  for  the  sale  of  its  property  for  the  payment  there- 
of, and  this  appeal  was  perfected. 

On  the  hearing  appellee  made  a  prima  facie  case  by  of- 
fering in  evidence  the  tax  sale  and  judgment  record,  show- 
ing the  property  of  appellant  delinquent  in  the  payment,  of 
said  taxes  and  charges  as  reported  by  the  county  collector 
for  the  year  1920,  and  also  introduced  in  evidence  the  cer- 
tificate of  levy  signed  by  the  president  and  secretary  of  the 
non-high-school  board,  to  which  objection  was  entered  by 
appellant  for  the  reasons  aforesaid.    Upon  this  evidence  the 
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county  court  sustained  the  objections  of  appellant  and  de- 
nied judgment  to  appellee.  Thereafter,  and  at  the  same 
term,  appellee  filed  his  motion  asking  the  court  to  set  aside 
the  judgment  and  for  leave  to  introduce  further  evidence. 
Over  the  objection  of  appellant  the  court  sustained  the  mo- 
tion to  set  aside  the  judgment  and  permitted  appellee  to  in- 
troduce in  evidence  the  record  of  the  school  board  show- 
ing that  the  levy  was  made  October  2,  1920,  and  within 
the  time  required  for  the  levy  to  be  made.  The  court,  after 
hearing  arguments  of  counsel,  then  entered  its  order  and 
judgment  as  aforesaid. 

It  is  tlie  contention  of  appellant  that  the  certificate  of 
levy  is  jurisdictional  and  that  the  certificate  of  the  board 
of  education  filed  with  the  county  clerk  constitutes  the  levy 
of  the  school  taxes  in  question,  and  tliat  it  must  be  made 
and  certified  to  the  county  clerk  on  or  before  the  first  Tues- 
day in  October,  as  provided  in  section  94  of  the  School  law. 
Several  decisions  of  this  court  are  cited  by  appellant  as  au- 
thority for  its  contention  that  the  certificate  of  the  board 
of  education  constitutes  the  levy  or  completes  the  levy  and 
is  a  part  of  it,  and  Lazvrence  v.  Trancr,  136  111.  474,  Balti- 
more and  Ohio  Sonthzvestern  Railroad  Co.  v.  People,  195 
id.  423,  and  People  v.  Wabash  Raihvay  Co.  296  id.  518,  are 
among  the  decisions  cited.  Under  sections  94  and  190  of 
the  School  law  as  it  now  exists  the  certificate  of  levy  is  only 
signed  by  the  president  and  clerk  of  the  school  board  and 
is  no  longer  to  be  regarded  as  constituting  the  levy  which 
must  be  made  by  the  board  when  deliberating  on  that  ques- 
tion.   People'^.  Cox,  {ante,  p.  130.) 

Section  94  of  the  School  law  provides  that  the  board  of 
education  of  a  non-high-school  district  shall  levy  a  tax  an- 
nually upon  all  the  taxable  property  of  such  non-high-school 
district,  not  to  exceed  one  per  cent  upon  the  valuation  to 
be  ascertained  by  the  last  assessment  for  State  and  county 
purposes,  for  the  purpose  of  paying  the  tuition  of  all  eighth 
grade  graduates  residing  within  such  non-high-school  dis- 
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trict  attending  any  two,  three  or  four-year  recognized  high 
school.  Such  tax  levy  shall  be  certified  and  returned  to  the 
county  clerk  on  or  before  the  first  Tuesday  in  October.  The 
certificate  shall  be  signed  by  the  president  and  secretary  of 
the  board,  and  a  failure  to  certify  and  return  the  certificate 
of  the  tax  levied  to  the  county  clerk  in  the  time  required 
shall  not  vitiate  the  assessment.  The  certificate  in  such  case 
is  not  recognized  as  a  part  of  the  levy,  and  the  positive 
provision  is  that  a  failure  to  certify  the  levy  and  return  the 
certificate  of  levy  to  the  county  clerk  in  the  time  required 
shall  not  vitiate  the  assessment.  This  was  a  provision  that 
the  legislature  had  a  right  to  make  and  must  be.  recognized 
by  this  court.  The  county  court  properly  gave  judgment 
against  appellant's  property  and  in  doing  so  followed  the 
provisions  of  the  statute.  This  court  said  in  Gray  v.  Board 
of  School  Inspectors^  231  111.  63,  that  as  applied  to  taxa- 
tion the  word  "levy"  is  given  a  variety  of  meanings,  among 
others  the  following :  "  'To  impose  or  assess ;'  'to  impose, 
assess  and  collect  under  the  authority  of  law ;'  'to  raise  or 
collect  by  assessment ;'  *  *  *  'to  determine  by  vote  the 
amount  of  tax  to  be  raised;'  'to  fix  the  rate  at  which  prop- 
erty is  to  be  taxed.'  "  The  act  of  levying,  within  the  mean- 
ing of  section  94  of  the  School  law,  is  to  determine  by 
vote  the  amount  of  tax  to  be  raised,  and  the  school  board 
in  this  case  made  and  completed  its  levy,  within  the  mean- 
ing of  this  act,  when  it  determined  by  vote  the  amount  of 
money  to  be  raised  as  aforesaid. 

Courts  have  control  of  their  judgments  during  the  term 
in  which  they  are  entered,  and  the  setting  aside  of  them  for 
the  purpose  of  allowing  further  evidence  is  a  matter  within 
the  sound  discretion  of  the  court.  The  court  did  not  err  in 
setting  aside  its  judgment  in  this  case  and  permitting  ap- 
pellee to  introduce  the  record  of  the  levy  of  the  school 
board.    Leslie  v.  Fisher,  62  111.  118. 

The  judgment  of  the  county  court  is  affirmed. 

Judgment  affirmed. 
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(No.  14235. — ^Reversed  and  remanded.) 

Oscar  F.  Johnson  et  al.  Appellees,  vs.  Lii^wan  Fi^eming, 

'  Appellant. 

Opinion  filed  December  22,  1^21 — Rehearing  denied  Feb.  10,  ip22. 

1.  Deeds — rule  as  to  delivery  of  deed  in  escrow.  In  determin- 
ing that  a  deed  was  delivered  in  escrow  by  a  grantor  prior  to  his 
death,  it  must  clearly  appear  from  what  was  said  and  done  at  the 
time  of  the  transaction  that  the  grantor's  intention  then  was  that 
it  should  presently  become  operative  and  to  divest  himself  of  all 
control  over  the  deed,  but  if  the  grantor  retains  the  right  to  recall 
the  deed,  even  though  he  may  not  exercise  that  right  before  his 
death,  the  deed  is  inoperative  to  convey  title  for  want  of  delivery. 

2.  Same — general  rule  as  to  presumption  of  delivery  of  deed. 
A  stronger  presumption  of  the  delivery  of  a  deed  obtains  where  the 
conveyance  is  a  voluntary  settlement  than  where  it  is  a  deed  of 
bargain  and  sale,  and  the  presumption  is  weaker  where  the  grantee 
is  an  adult  than  where  he  is  a  minor,  but  the  presumption  of  deliv- 
ery arises  out  of  the  relationship  of  the  parties. 

3.  Same — when  deeds  must  be  held  to  have  been  effectually  de- 
livered in  escrow.  Deeds  delivered  to  a  third  party  with  directions 
to  deliver  them  "to  the  person  who  will  call  for  them"  after  the 
grantor's  death  must  be  held  to  have  been  effectually  delivered  by 
the  grantor,  where  the  circumstances  show  an  intention  on  her  part 
at  that  time  to  relinquish  all  control  over  the  deeds,  and  no  act  of 
the  grantor  after  such  delivery  can  have  the  effect  of  rendering 
the  deeds  inoperative. 

AppEai,  from  the  Circuit  Court  of  DuPage  county;  the 
Hon..MAzziNi  S1.USSER,  Judge,  presiding. 

A.  A.  W0RSI.EY,  for  appellant. 

Ch ARISES  W.  Hadi^ey,  and  S.  L.  Rathje,  for  appellees. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

This  appeal  is  from  a  decree  of  the  circuit  court  of  Du- 
Page county  setting  aside  two  deeds  made  by  the  grantor, — 
one  to  a  daughter  and  the  other  to  two  daughters  and  a 
grand-daughter  of  the  grantor.  Emily  R.  Johnson  was  the 
grantor.     She  was  a  widow,  residing  on  her  property  in 
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Glen  EJlyn,  DuPage  county.  She  died  at  the  age  of  yy 
years,  on  October  27,  191 5.  She  left  surviving  two  sons, 
Oscar  and  Alvin  E.  Johnson ;  three  daughters,  Lillian  Flem- 
ing, Viola  Craw  and  Meta  Bowker ;  and  a  grand-daughter, 
Ava  Johnson  Frazer.  The  deeds  bear  date  September  5, 
191 5,  but  were  executed  September  6.  The  complainants 
in  the  amended  bill  to  set  the  deeds  aside  are  Oscar  F. 
Johnson  and  Viola  Craw  and  their  respective  spouses,  and 
the  bill  alleges  the  grantor  was  ill  from  August,  191 5,  un- 
til her  death  and  suffered  great  pain ;  that  morphine,  opiates 
and  other  drugs  were  given  her,  and  that  because  of  her 
age,  illness  and  drugs  given  her,  her  mind  became  so  im- 
paired as  to  render  her  wholly  incapable  of  transacting  busi- 
ness from  August  until  her  death.  The  bill  also  charged 
Lillian  Fleming  with  unduly  influencing  her  mother  to  make 
the  deeds,  and  further  charges  the  deeds  were  never  deliv- 
ered during  the  lifetime  of  the  grantor.  After  answers  and 
replications  were  filed  the  cause  was  referred  to  the  master 
in  chancery  to  take  and  report  the  testimony  and  his  con- 
clusions. The  master  reported  that  the  grantor  at  the  time 
the  deeds  were  made  did  not  have  sufficient  mental  capacity 
to  make  them,  and  that  they  were  never  delivered.  No  evi- 
dence appears  to  have  been  heard  on  the  allegation  of  un- 
due influence.  The  court  sustained  exceptions  to  the  mas- 
ter's report  that  the  grantor  was  of  unsound  mind  but  sus- 
tained the  report  and  conclusion  that  the  deeds  were  never 
delivered.  The  decree  finds  the  grantor  was  of  sound  mind 
and  sufficient  mental  capacity  to  make  the  deeds,  but  that 
the  deeds  were  never  delivered,  never  became  operative,  are 
void,  and  they  are  ordered  canceled  and  set  aside.  Lillian 
Fleming  has  appealed. 

The  evidence  upon  which  the  question  whether  the  deeds 
were  delivered  depends  is  the  testimony  of  John  LeMes- 
surier,  who  prepared  the  deeds,  took  the  acknowledgment  to 
them  and  into  whose  custody  they  were  delivered  by  the 
grantor,  where  they  remained  until  after  her  death.     The 
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witness  had  been  engaged  in  the  real  estate  business  thirty- 
five  years,  lived  in  Glen  EUyn  and  was  acquainted  with  Mrs. 
Johnson.  He  testified  she  came  to  his  office  in  June  or  July, 
191 5,  and  brought  him  the  title  deeds  to  her  property  and 
requested  him  to  prepare  a  deed  conveying  the  property  to 
the  same  persons  named  in  the  two  deeds  she  later  made. 
A  week  or  ten  days  later  witness  met  Mrs.  Johnson  on  the 
street  and  told  her  the  deed  was  ready.  Later,  about  the 
month  of  August,  Mrs.  Johnson  went  to  witness'  office,  read 
the  deed  over  and  said  it  was  what  she  wanted;  that  she 
had  done  well  by  her  boys  and  wanted  the  girls  to  have  the 
rest  of  the  property.  She  handed  the  deed,  with  her  two 
old  deeds,  back  to  witness  with  instructions  to  keep  them 
until  she  sent  for  them.  She  did  not  then  sign  the  deed. 
September  5  Oscar  Johnson  called  at  witness'  office  and  said 
his  mother  wanted  the  papers  she  had  left  with  witness,  and 
he  delivered  them  to  Oscar.  The  evening  of  the  same  day 
Oscar  called  at  witness'  house  and  said  his  mother  was  very 
ill  and  wanted  witness  to  come  to  her  house.  He  went  there 
and  saw  Mrs.  Johnson  in  her  bed-room.  She  requested  the 
other  persons  in  the  room  to  leave  it  and  then  told  witness 
she  wanted  to  make  some  changes  in  the  deed  witness  had 
previously  prepared;  that  she  wanted  the  house  she  lived 
in  to  go  to  her  daughter  Lillian  and  the  rest  of  the  prop- 
erty to  the  other  three  women  mentioned  in  the  deed.  Wit- 
ness told  her  that  would  necessitate  writing  new  deeds.  The 
land  Mrs.  Johnson  wished  to  dispose  of  by  deed  is  an  ir- 
regularly-shaped plot,  described  as  lot  2  in  block  10.  Mrs. 
Johnson's  residence  was  near  the  southwest  corner  of  the 
plot,  and  there  was  a  small,  cheap  house  located  near  the 
north  end  of  the  plot  but  farther  toward  the  east  boundary 
than  the  residence.  She  said  she  was  not  certain  whether 
fifty-five  feet  of  the  west  part  of  the  lot  would  be  sufficient 
to  cover  the  residence,  and  witness  suggested  she  make  it 
sixty  feet,  which  she  accepted  and  told  w-itness  to  prepare 
two  deeds, — one  conveying  to  Mrs.  Fleming  the  west  sixty 
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feet  of  the  lot  and  the  other  conveying  the  rest  of  it  to  the 
other  three  women.  Witness  testified  Mrs.  Johnson  seemed 
weak  and  said  she  had  been  told  she  might  not  live  through 
the  night.  She  signed  and  witness  acknowledged  the  deed 
he  had  previously  prepared  conveying  all  the  property  to 
the  four  grantees,  and  she  requested  the  witness  to  prepare 
the  two  deeds  and  return  to  her  home  the  next  day,  when 
she  would  execute  them.  The  witness  prepared  the  deeds 
and  returned  to  Mrs.  Johnson's  house  the  next  afternoon, 
bringing  with  him  the  two  new  deeds  he  had  prepared  and 
the  deed  Mrs.  Johnson  had  executed  the  night  before.  Mrs. 
Johnson  was  in  her  room,  fully  dressed,  sitting  in  a  rock- 
ing chair.  She  requested  all  other  occupants  of  the  room 
to  vacate  it,  one  of  whom  was  Mrs.  Fleming.  She  then 
sat  up  to  a  table,  put  on  her  glasses  and  read  the  two  deeds 
witness  had  prepared.  She  said  that  was  what  she  wanted, 
and  she  signed  and  acknowledged  the  deeds  before  the  wit- 
ness as  notary  public.  Witness  then  spoke  to  her  about  the 
deed  she  had  signed  and  acknowledged  the  evening  before 
and  asked  if  he  had  not  better  destroy  it.  Mrs.  Johnson  told 
him  to  tear  it  up,  and  he  tore  it  into  scraps  in  her  pres- 
ence. She  gave  him  the  two  deeds  and  told  him,  as  he  tes- 
tified on  direct  examination,  "to  hold  them  until  the  per- 
son she  would  send  for  them  after  her  death  called,"  and 
as  testified  to  on  cross-examination,  "she  said  you  will  give 
them  to  the  person  who  will  call  for  them  after  my  death." 
Witness  took  the  deeds  and  kept  them  in  his  possession  un- 
til Mrs.  Fleming  called  for  them,  about  a  week  after  her 
mother's  death,  and  they  were  afterwards  filed  for  rec- 
ord, as  the  master  reports,  "by  some  one  or  more  of  the 
grantees  therein." 

Appellees  have  not  assigned  cross-errors  on  that  part  of 
the  decree  finding  the  grantor  was  of  sound  mind  when  she 
made  the  deeds  but  have  argued  at  length  that  branch  of 
the  case  and  insist  that  portion  of  the  decree  is  erroneous 
and  should  be  reversed.    It  is  claimed  the  deeds  should  have 
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been  set  aside  on  that  ground  a$  well  as  on  the  ground  they 
were  never  delivered. 

It  would  serve  no  useful  purpose  to  set  out  the  evidence 
on  the  question  of  the  sufficiency  of  the  grantor's  mental 
capacity  to  make  the  deeds.  The  evidence  was  conflicting, 
but  it  appears  very  clear  to  us  that  the  weight  of  the  proof 
did  not  sustain  the  allegation  of  the  bill  that  Mrs.  Johnson 
was  of  tmsouhd  mind  when  she  executed  the  deeds. 

As  to  whether  the  deeds  were  delivered,  the  testimony 
of  LeMessurier,  the  notary  who  prepared  the  deeds  and 
took  the  grantor's  acknowledgments  to  them,  is  the  only 
evidence  in  the  record  which  throws  any  light  on  that  ques- 
tion. Questions  of  a  similar  character  have  been  frequently 
passed  upon  by  this  court,  and  it  has  always  been  held  that 
the  question  of  delivery  depends  on  the  grantor's  intention 
in  such  cases  as  this,  evidenced  by  what  he  said  and  did  at 
the  time.  From  these  things  it  must  clearly  appear  the 
grantor's  intention  was,  when  the  deed  was  deliveired  to  a 
third  party,  that  it  should  presently  become  operative  and 
that  the  grantor  intended  to  divest  himself  of  all  control 
over  the  deed  afterwards.  (Callerand  v.  Piot,  241  111.  120; 
Noffts  V.  NofftZj  290  id.  36 ;  Vaughn  v.  Vaughn,  272  id. 
1 1 ;  Newman  v.  Workman,  284  id.  yy ;  Hoyt  v.  Northup, 
256  id.  604.)  But  where  the  grantor  retains  the  right  to 
recall  the  deed,  even  though  he  may  not  exercise  that  right 
before  his  death,  the  fact  that  he  retained  the  right  would 
render  the  deed  inoperative  to  convey  title  for  want  of  de- 
livery. {M osier  v.  0 shorn,  284  111.  141 ;  Stevens  v.  5*/^- 
vens,  256  id.  140;  Kunkle  v.  Johnson,  268  id.  442;  Kava- 
naugh  v.  Kavanaugh,  260  id.  179.)  Whether  a  deed  was 
delivered  is  a  question  of  intention  and  must  be  determined 
from  the  words  and  acts  of  the  parties  in  connection  with 
the  circumstances  attending  the  transaction.  (^Kavanaugh  v. 
Kavanaugh,  supra;  Hoyt  v.  Northup,  supra;  Cliney.  Jones, 
III  111.  563.)  Stronger  presumptions  of  delivery  obtain 
in  cases  where  the  conveyance  is  a  voluntary  settlement 
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than  in  cases  of  deeds  of  bargain  and  sale.  The  presump- 
tion is  weaker  where  the  grantee  is  an  adult  than  where 
he  is  a  minor,  but  the  presumption  of  delivery  arises  out 
of  the  relationship  of  the  parties.  Henry  v.  Henry,  215  111. 
205 ;  Clinev.  Jones,  supra;  Creighton  v.  Roe,  218  111.  619; 
Baker  v.  Hall,  214  id.  364. 

The  testimony  of  LeMessurier  as  to  the  circumstances 
of  making  the  deeds  and  what  was  said  and  done  at  the 
time  is  uncontradicted.  If  by  what  the  grantor  said  and 
did  at  the  time  she  executed  the  deeds  and  delivered  them 
to  the  witness  she  intended  them  to  become  presently  opera- 
tive and  put  it  out  of  her  power  to  recall  them  during  her 
lifetime  it  was  a  valid  delivery.  The  uncontradicted  testi- 
mony shows  as  early  as  June  or  July  Mrs.  Johnson  in- 
tended to  convey  her  property  to  all  four  of  the  women  and 
requested  LeMessurier  to  prepare  a  deed  to  effect  that  in- 
tention. A  month  or  so  later  she  called  at  his  office,  read 
the  deed,  expressed  her  satisfaction  with  it,  but  for  some 
reason  did  not  execute  it  but  left  it  and  her  title  deeds  with 
him.  Nothing  more  was  said  or  done  till  September  5, 
when  Oscar  Johnson  went  to  LeMessurier's  office  and  said 
his  mother  wanted  the  papers  she  had  left  with  him.  About 
supper  time  the  same  evening  Oscar  went  to  LeMessurier's 
house  and  told  him  his  mother  was  very  ill  and  wanted  him 
to  come  to  her  home.  The  medical  testimony  shows  Mrs. 
Johnson  was  ill  with  Bright's  disease  in  an  advanced  stage, 
and  complications.  She  told  LeMessurier  at  her  house  the 
evening  of  September  5  that  she  had  been  advised  that  she 
could  not  recover  and  might  not  survive  the  night ;  that  she 
wanted  to  change  the  disposition  of  her  property  by  divid- 
ing it  among  the  four  women,  giving  her  daughter  Mrs. 
Fleming  the  part  on  which  the  residence  stood  and  the  other 
part  to  the  other  three  women.  He  told  her  that  would  re- 
quire new  deeds,  and  she  instructed  him  to  prepare  them. 
At  the  same  time  she  signed  and  acknowledged  the  deed 
previously  prepared  and  delivered  it  to  LeMessurier  but  re- 
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quested  him  to  prepare  two  new  deeds  for  her  to  execute. 
It  is  clear  there  was  no  delivery  of  the  deed  that  night, 
for  it  was  subject  to  recall  and  destruction  if  Mrs.  Johnson 
lived  to  execute  new  deeds.  (Kunkle  v.  Johnson,  supra,) 
When  the  new  deeds  were  executed  the  old  deed  was  de- 
stroyed at  her  direction.  The  new  deeds  are  dated  Sep- 
tember 5  but  were  in  fact  signed  and  acknowledged  Sep- 
tember 6.  We  have  above  set  out  the  directions  given 
LeMessurier  by  the  grantor  when  she  delivered  the  deeds 
to  him.  The  circumstances  under  which  the  deeds  were  ex- 
ecuted and  delivered  to  LeMessurier  were,  that  the  grantor 
had  been  advised  she  could  not  recover  and  that  her  death 
might  occur  very  soon.  She  died  October  27.  There  is 
nothing  in  the  directions  she  gave  LeMessurier  to  indicate 
she  retained  the  right  to,  or  contemplated  that  she  might, 
withdraw  the  deeds  from  his  custody.  To  us  it  seems  the 
plain  meaning  of  the  directions  given  the  custodian  of  the 
deeds  was,  to  hold  them  till  her  death  and  then  deliver  them 
to  the  person  who  called  for  them.  He  was  asked,  on 
cross-examination,  if  he  understood  he  was  holding  the 
deeds  as  agent  of  Mrs.  Johnson,  and  answered  he  had  no 
understanding  about  it  except  that  he  was  to  carry  out  the 
instructions  Mrs.  Johnson  gave  him ;  that  she  believed  she 
had  but  a  short  time  to  live  and  he  was  to  keep  them  till 
her  death  and  then  deliver  them  to  the  person  who  called 
for  them.  It  was,  of  course,  not  the  province  of  the  wit- 
ness to  determine  the  legal  eflfect  of  the  directions  given 
him  by  Mrs.  Johnson,  but  we  are  of  opinion  the  instruc- 
tions warrant  the  conclusion  that  she  intended  by  what  she 
did  to  relinquish  all  control  over  the  deeds.  If  she  did,  the 
custodian  held  the  deeds  for  the  grantees,  and  no  act  of 
the  grantor  afterwards  could  be  effective  to  revoke  them. 
Bogan  v.  Szvearingen,  199  111.  454;  Moore  v.  Downing, 
289  id.  612 ;  Waters  v.  Lazvler,  297  id.  63. 

We  see  no  substantial  difference  in  the  directions  given 
by  the  grantor  to  the  custodian  in  Thompson  v.  Calhoun, 
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216  111.  161,  and  the  directions  given  in  this  case.  In  that 
case  the  directions  were,  "Keep  this  deed  in  your  posses- 
sion in  a  safe  place  and  as  soon  as  you  can  after  my  death 
place  it  on  record,"  and  that  was  held  to  evidence  the  in- 
tention of  the  grantor  to  irrevocably  divest  himself  of  all 
dominion  or  control  over  the  deed.  The  only  difference  is, 
that  in  the  Thompson  case  the  custodian  was  instructed  to 
place  the  deed  on  record  after  the  grantor's  death,  and  in 
the  instant  case  he  was  to  deliver  the  deeds  to  the  person 
who  would  call  for  them  after  the  grantor's  death.  An- 
other nearly  parallel  case  is  Caller  and  v.  Piot,  supra. 

The  grantee  in  one  of  the  deeds  called  for  them  after 
Mrs.  Johnson's  death  and  they  were  placed  on  record.  As 
we  have  seen,  under  the  authorities,  if  the  deeds  were  ir- 
revocably delivered  to  LeMessurier  for  the  purpose  of  pass- 
ing title  to  the  grantees, — and  we  hold  they  were, — no  ac- 
tion could  afterwards  render  them  inoperative.  We  are 
unable  to  see  anything  in  the  directions  given  the  custodian 
when  the  deeds  were  delivered  to  him  to  warrant  any  in- 
ference that  the  grantor  intended  to  retain  or  supposed  she 
had  retained  the  right  to  recall  them.  She  realized  she  was 
going  to  live  but  a  short  time,  and  nothing  was  said  by  her 
when  the  deeds  were  made  which  indicates  she  had  any 
thought  she  might  change  her  mind  or  that  she  had  any 
desire  to  retain  the  right  to  recall  them. 

We  are  of  opinion  the  circuit  court  erred  in  entering  a 
decree  setting  the  deeds  aside. 

The  decree  is  reversed  and  the  cause  remanded  to  the 
circuit  court,  with  directions  to  dismiss  the  bill. 

Reversed  and  remanded,  with  directions. 
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(No.  14303. — ^Judgment  affirmed.) 

The  V11.1.AGE  o^  Winnetka,  Appellee,  vs.  W.  L.  Tayw)R 

et  al.  Appellants. 

Opinion  filed  December  22,  ip2i — Rehearing  denied  Feb.  10,  ip22. 

1.  Special  assessments — when  new  assessment  is  allowed  un- 
der sections  57  and  58  of  the  Local  Improvement  act.  Sections  57 
and  58  of  the  Local  Improvement  act  allow  a  proceeding  for  an- 
other assessment  where  any  previous  assessment  has  been  declared 
void,  whether  the  previous  assessment  was  an  original  or  supple- 
mental assessment  and  whether  it  was  void  because  of  a  void  ordi- 
nance or  because  the  proceedings  have  been  held  void. 

2.  Same — the  test  of  relation  of  assessment  to  benefits  applies 
whether  proceeding  is  original  or  supplemental.  The  theory  of  the 
Local  Improvement  act  is  to  charge  the  cost  of  the  assessment  to 
the  property  that  is  benefited  by  the  improvement,  and,  whether  the 
proceeding  is  original  or  supplemental,  the  continuing  test  of  the 
relation  of  the  assessment  to  the  benefits  applies. 

3.  Same — interest  is  proper  on  deferred  payments  of  assessment 
levied  under  sections  ^y  and  38.  Under  sections  59  and  92  of  the 
Local  Improvement  act  it  is  proper  to  include  with  the  cost  of  a 
new  assessment  under  sections  57  and  58  of  the  act  an  amount  for 
interest  required  to  be  paid  in  case  of  the  failure  to  collect  a  part 
of  the  new  assessment  when  the  payments  are  due. 

Appeai^  from  the  County  Court  of  Cook  county;  the 
Hon.  John  H.  Wii^uams,  Judge,  presiding. 

Morton  T.  Culver,  Raymond  S.  Pruitt,  Wiluam 
T.  Hapeman,  and  Robert  F.  Kom,  for  appellants. 

Frederick  Dickinson,  Village  Attorney,  for  appellee. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

In  May,  1916,  the  board  of  trustees  of  the  village  of 
Winnetka  passed  an  ordinance  providing  for  paving  a  cer- 
tain portion  of  Sheridan  road  within  the  limits  of  the  vil- 
lage by  special  assessment.  Thereafter,  and  pursuant  to 
the  original  ordinance,  proceedings  were  had  in  the  county 
court  of  Cook  county  for  an  assessment  of  the  property 
benefited  to  pay  for  the  improvement,  and  on  a  hearing  a 
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judgment  of  confirmation  was  entered,  assessing  a  certain 
sum  on  all  property  benefited.  It  appears  from  this  pro- 
ceeding that  the  property  assessed  in  the  original  proceed- 
ing had  paid  the  original  assessment,  and  later,  in  August, 
1917,  the  board  of  trustees  passed  an  ordinance  providing 
for  a  supplemental  assessment  to  pay  the  deficiency  in  the 
cost  of  constructing  the  improvement  as  described  in  the 
original  ordinance,  and  proceedings  were  instituted  in  the 
county  court  to  assess  the  property  proposed  to  be  bene- 
fited, and  a  judgment  was  entered  in  said  court  confirming 
the  supplemental  assessment.  From  this  ortier  an  appeal 
was  taken  to  this  court,  and  in  June,  1919,  the  judgment 
in  the  supplemental  proceedings  was  reversed  and  the  cause 
was  remanded  to  the  county  court,  with  directions  to  dis- 
miss the  supplemental  petition  as  to  the  property  of  appel- 
lants. ( Village  of  Winnetka  v.  Taylor,  288  111.  624. )  A 
rehearing  was  denied  by  this  court  October  8,  1919.  Later, 
December  2,  1919,  the  board  of  trustees  passed  an  ordi- 
nance providing  for  another  assessment  to  complete  the  im- 
provement described  in  the  original  ordinance,  under  the 
provisions,  it  is  claimed,  of  sections  57  and  58  of  the  Lo- 
cal Improvement  act,  and  thereafter  a  petition  was  filed 
in  this  proceeding  praying  for  a  new  assessment  for  the 
completed  work  provided  for  in  the  original  proceedings. 
The  county  court  of  Cook  county  confirmed  the  assessment 
under  this  last  mentioned  proceeding  to  supply  the  defi- 
ciency by  a  new  assessment  to  pay  for  the  completed  work, 
assessing  the  property  theretofore  assessed  in  the  supple- 
mental proceedings  in  the  case  of  Village  of  Winnetka 
V.  Taylor,  supra.  From  this  last  named  judgment  of  con- 
firmation an  appeal  has  been  prayed  to  this  court. 

The  chief  objection  of  counsel  for  appellants  to  the  con- 
firmation of  the  deficiency  assessment  is  that  sections  57 
and  58  of  the  Local  Improvement  act  do  not  authorize  an 
assessment  to  pay  for  a  deficiency  when  a  supplemental  or- 
dinance under  said  act  has  been  declared  invalid  and  set 
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aside,  as  was  done  in  Village  of  Winnetka  v.  Taylor,  supra. 
Counsel  argue  that  those  sections  are  only  intended  to  au- 
thorize an  assessment  when  the  original  ordinance  in  a  spe- 
cial assessment  or  special  tax  proceeding  has  been  annulled 
or  set  aside  or  declared  void  in  any  way  by  the  city  council, 
board  of  trustees  or  the  court,  and  that  the  original  ordi- 
nance in  this  case  has  never  been  held  invalid  by  any  court 
or  by  the  authority  of  the  board  of  trustees  of  the  village ; 
that  the  supplemental  ordinance  is  the  only  thing  that  has 
been  held  invalid.  In  order  to  pass  fairly  on  this  question 
it  is  necessary  to  have  in  mind  all  the  provisions  of  sec- 
tions 57  and  58  in  connection  with  the  rest  of  the  Local 
Improvement  act.    Those  sections  read  as  follows : 

"Sec.  57.  If  any  special  assessment  or  special  tax  has 
heretofore  been  or  shall  hereafter  be  annulled  by  the  city 
council  or  board  of  trustees,  or  set  aside  by  any  court  or 
declared  invalid  or  void  for  any  reason  whatsoever,  a  new 
assessment  or  tax  may  be  made  and  returned  and  like  no- 
tice shall  be  given  and  proceedings  had  as  herein  required 
in  relation  to  the  first;  and  if  any  local  improvement  has 
heretofore  been  or  shall  hereafter  be  constructed  under  the 
direction  of  the  board  of  local  improvements  and  has  been 
or  shall  be  accepted  by  such  board,  and  the  special  assess- 
ment or  special  tax  levied  or  attempted  to  be  levied  to  pay 
for  the  cost  of  such  an  improvement  has  been  or  shall  be 
so  annulled,  set  aside  or  declared  invalid  or  void,  then  a 
new  special  assessment  or  special  tax  may  be  made  and  re- 
turned to  pay  for  the  cost  of  the  improvement  so  con- 
structed, or  to  pay  for  the  cost  of  such  part  thereof  as  the 
city  council  or  board  of  trustees  might  lawfully  have  au- 
thorized to  be  constructed  and  paid  for  by  special  assess- 
ment or  special  tax.  All  parties  in  interest  shall  have  like 
rights,  and  the  city  council  or  board  of  trustees,  and  the 
court  shall  perform  like  duties  and  have  like  power  in  re- 
lation to  any  subsequent  assessment  or  tax  as  are  hereby 
given  in  relation  to  the  first. 
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"Sec.  58.  No  special  assessment  or  special  tax  shall  be 
held  invalid  or  void  because  levied  for  work  already  done, 
if  it  shall  appear  that  such  work  was  done  under  a  con- 
tract which  has  been  duly  let  and  entered  into  pursuant  to 
an  ordinance  providing  that  such  an  improvement  should 
be  constructed  and  paid  for  by  special  assessment  or  spe- 
cial tax,  and  that  the  work  was  done  under  the  direction  of 
the  board  of  local  improvements  and  has  been  accepted  by 
such  board;  nor  shall  it  be  a  valid  objection  to  tlie  con- 
firmation of  such  new  assessment  that  the  original  ordi- 
nance has  been  declared  void  or  that  the  improvement  as 
actually  constructed  does  not  conform  to  the  description 
thereof  as  set  forth  in  the  original  special  assessment  or- 
dinance, if  the  improvement  so  constructed  is  accepted  by 
the  board  of  local  improvements.  The  provisions  of  this 
section  shall  apply  whenever  the  prior  ordinance  shall  be 
held  insufficient  or  otherwise  defective,  invalid  or  void,  so 
that  the  collection  of  the  special  assessment  or  special  tax 
therein  provided  for  becomes  impossible.  In  every  such 
case,  when  such  an  improvement  has  been  so  constructed 
and  accepted,  and  the  proceedings  for  the  confirmation  and 
collection  of  the  special  assessment  or  special  tax  are  thus 
rendered  unavailing,  it  shall  be  the  duty  of  the  city  coun- 
cil or  board  of  trustees  to  pass  a  new  ordinance  for  the 
making  and  collection  of  a  new  special  assessment  or  spe- 
cial tax,  and  such  ordinance  need  not  be  presented  by  the 
board  of  local  improvements."  (Kurd's  Stat.  191 7,  pp. 
504,  505.) 

It  will  be  noted  that  the  provisions  of  these  sections  are 
very  broad  as  to  the  cases  wherein  a  new  special  assess- 
ment or  tax  may  be  returned  to  pay  for  work  already  com- 
pleted, whatever  the  reason  for  the  deficiency.  The  first 
part  of  section  57  does  not  refer  in  terms  in  any  way  to 
any  ordinance  being  declared  void  or  invalid,  but  provides 
that  "if  any  special  assessment  or  Special  tax  has  hereto- 
fore been  or  shall  hereafter  be  annulled  by  the  city  coun- 
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cil  or  board  of  trustees,  or  set  aside  by  any  court  or  de- 
clared invalid  or  void  for  any  reason  whatsoever,  a  new 
assessment  or  tax  may  be  made  and  returned."  Section  57 
further  provides,  "if, any  local  improvement  has  heretofore 
been  or  shall  hereafter  be  constructed  under  the  direction 
of  the  board  of  local  improvements  and  has  been  or  shall 
be  accepted  by  such  board,*'  and  the  special  assessment  or 
special  tax  has  been  annulled,  set  aside  or  declared  invalid, 
**then  a  new  special  assessment  or  special  tax  may  be  made 
and  returned  to  pay  for  the  cost  of  the  improvement  so 
constructed,"  and  then  provides  that  "all  parties  in  inter- 
est shall  have  like  rights,  and  the  city  council  or  board  of 
trustees,  and  the  court  shall  perform  like  duties  and  have 
like  power  in  relation  to  any  subsequent  assessment  or  tax" 
as  provided  in  relation  to  the  first.  The  provisions  of  sec- 
tion 58  are  also  comprehensive  as  to  new  assessments  that 
may  be  provided  to  pay  for  the  cost  of  completed  work. 
That  section,  among  other  things,  provides  that  "no  spe- 
cial assessment  or  special  tax  shall  be  held  invalid  or  void 
because  levied  for  work  already  done,"  and  that  "in  every 
such  case,  when  such  an  improvement  has  been  so  con- 
structed and  accepted,"  if  any  proceedings  for  the  confirma- 
tion of  the  same  shall  be  unavailing,  "it  shall  be  the  duty 
of  the  city  council  or  board  of  trustees  to  pass  a  new  ordi- 
nance for  the  making  and  collection  of  a  new  special  as- 
sessment or  special  tax."  This  section  also  contains  a 
provision  which  is  especially  relied  on  by  counsel  for  ap- 
pellants :  "nor  shall  it  be  a  valid  objection  to  the  confirma- 
tion of  such  new  assessment  that  the  original  ordinance  has 
been  declared  void ;"  and  the  argument  of  counsel  for  ap- 
pellants is  that  the  original  ordinance  in  this  case  has  not 
been  declared  void,  and  that  the  legislature  did  not  intend 
by  sections  57  and  58  to  provide  that  a  new  assessment 
could  be  levied  thereunder  to  supply  the  deficiency  to  pay 
for  work  already  done  except  in  cases  where  the  original 
ordinance  had  been  declared  null  and  void. 
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In  some  of  the  statements  made  by  counsel  for  appel- 
lants in  their  briefs  they  seem  to  argue  that  while  section  57 
alone  might  possibly  be  construed  to  hold  tliat  the  legisla- 
ture intended  to  permit  new  assessment  proceedings  to  sup- 
ply the  deficiency  when  a  supplemental  ordinance  had  been 
declared  null  and  void  by  the  courts,  yet,  considering  sec- 
tions 57  and  58  together,  as  this  court  has  held  in  City  of 
Lincoln  v.  Harts,  266  111.  405,  it  is  clear  that  it  was  not 
intended  to  have  these  sections  apply  to  and  provide  for  a 
new  assessment  unless  the  original  assessment  has  been  held 
invalid  or  void  by  the  courts  or  the  public  authorities.  We 
do  not  think  there  is  anything  said  in  the  Harts  case  that 
would  justify  any  such  construction  of  sections  57  and  58. 
While  it  is  true  that  opinion  says  that  tfiese  two  sections 
deal  with  a  single  subject  matter  and  should  be  construed 
together,  it  also  says  (p.  409)  :  "Section  58  deals  with  the 
enforcement  of  such  ordinances,  only,  as  are  authorized  by 
section  57,  and  the  two  sections  together  provide,  in  sub- 
stance, that  an  ordinance  may  be  passed  for  a  new  assess- 
ment to  pay  for  work  done  before  the  amendment  went 
into  effect  and  that  such  assessment  shall  not  be  held  in- 
valid or  void  because  levied  for  work  already  done."  It 
would  seem  clear  from  that  statement  that  the  court  meant 
that  the  two  sections  must  be  read  together,  and  that  an 
ordinance  the  passage  of  which  was  authorized  by  section  57 
would  be  authorized  by  section  58.  That  opinion  also  says 
(p.  409)  that  section  57  "expressly  authorizes  a  new  as- 
sessment if  any  special  assessment  has  been  declared  void 
for  any  reason  whatever."  The  opinion  also  quotes  with 
approval  from  City  of  Seattle  v.  Kelleher,  195  U.  S.  351, 
the  statement  that  "whatever  the  legislature  could  authorize 
if  it  were  ordering  an  assessment  for  the  first  time  it  equally 
could  authorize  notwithstanding  a  previous  invalid  attempt 
to  assess,"  and  the  court  in  discussing  the  authority  granted 
by  sections  57  and  58  says  (p.  414)  :  "This  is  a  new 
proceeding,  independent  of  the  former  ineffectual  attempts 
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to  enforce  special  assessments  for  the  paving  of  this  street. 
It  is  founded  on  a  new  and  different  statute."  Hence  it 
would  manifestly  appear  from  the  reasoning  in  that  case 
that  the  court  intended  to  hold  that  the  provisions  of  sec- 
tions 57  and  58  are  so  broad  and  comprehensive  in  their 
wording  as  to  include  a  new  assessment  or  any  assessment 
that  had  been  declared  void  for  any  reason,  whether  for  the 
invalidity  of  the  original  ordinance  or  supplemental  ordi- 
nance, or  if  for  any  reason  the  proceedings  to  levy  such 
special  assessment  by  the  court  have  been  held  unauthor- 
ized or  void. 

The  construction  contended  for  by  counsel  for  appel- 
lants to  uphold  their  argument  that  the  legislature  did  not 
intend  to  authorize  a  new  ordinance  unless  the  original  ordi- 
nance had  been  declared  void,  would  appear  to  us  as  not 
the  proper  construction  of  that  provision  of  section  58 
which  refers  to  the  original  ordinance  being  declared  void. 
That  provision  of  the  section  does  not  state  that  that  was 
the  intention,  but  simply  shows  that  the  fact  that  the  origi- 
nal ordinance  was  declared  void  was  not  to  be  a  valid  ob- 
jection to  a  new  assessment.  Later,  section  58,  instead  of 
using  the  adjective  "original"  as  applying  to  the  ordinance 
to  be  held  void  for  which  a  new  assessment  is  authorized, 
provides  that  "the  provisions  of  this  section  shall  apply 
whenever  the  prior  ordinance  shall  be  held  insufficient  or 
otherwise  defective,  invalid  or  void."  In  our  judgment  the 
only  reasonable  construction  that  can  be  placed  upon  sec- 
tions 57  and  58  is  that  the  legislature  intended  thereby  to 
grant  authority  for  levying  an  assessment  for  completed 
work  whenever  any  prior  ordinance  for  any  reason  had 
been  held  invalid  or  void,  whether  it  was  an  original  ordi- 
nance or  a  supplemental  ordinance,  or  whenever  for  any 
reason  the  special  supplemental  proceedings  have  been  held 
void;  and  this  conclusion  is  in  full  harmony  with  the  rea- 
soning of  this  court  in  City  of  Lincoln  v.  Harts,  supra. 
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Counsel  for  appellants  also  insist  that  an  excessive  es- 
timate was  included  for  levying  the  assessment  to  make  up 
the  deficiency.  The  chief  objection  is  that  the  deficiency 
is  estimated  at  $10,520.85,  and  that  this  estimate  is  exces- 
sive by  $2101.17,  and  that  this  excess  in  the  estimate  should 
have  been  reduced  in  the  assessment  made  against  appel- 
lants' property.  As  we  understand,  tliis  estimate  of  $10,- 
520.85  is  the  amount  that  was  estimated  in  the  supplemental 
assessment  tliat  was  declared  invalid  in  Village  of  Win- 
netka v.  Taylor,  supra.  Nothing  was  said  in  the  opinion 
in  that  case  with  reference  to  this  estimate  being  exces- 
sive or  that  it  included  improper  items.  And  even  if 
the  estimate  be  excessive,  as  contended,  in  the  amount  of 
$2101.17,  this  excess  should  be  rebated  only  as  to  the  prop- 
erty owners  ititerested  in  this  appeal.  The  original  assess- 
ment amounted  to  $85,067.19.  The  supplemental  or  addi- 
tional assessment  to  pay  the  deficiency  in  the  cost  of  the 
work  done  and  interest  amounted  to  $37,120.82,  or  a  total 
for  the  two  assessments  of  $122,188.01,  and  if  it  be  con- 
ceded that,  as  urged  by  counsel,  this  deficiency  is  exces- 
sive by  $2101.17,  the  total  amount  should  be  rebated  to 
the  appellants  only  proportionately  as  compared  with  the 
entire  assessment,  and  this  would  leave  the  rebate  as  to 
them  a  little  less  than  $200.  It  is  known  to  all  who  are 
well  acquainted  with  this  character  of  work,  that  the  actual 
cost  of  a  public  improvement  cannot  be  estimated  with  ab- 
solute accuracy  at  any  time  until  after  the  work  is  completed 
and  all  expenses  are  paid.  As  was  said  by  this  court  in 
City  of  Chicago  v.  Noonan,  210  111.  18,  on  page  23:  "The 
best  estimate  that  can  be  made  will  generally,  if  not  uni- 
versally, prove  too  low  or  too  high."  The  Local  Improve- 
ment act  provides  that  if  it  is  too  high  the  estimate  can  be 
reduced  by  refunding  the  excess  ratably  to  those  against 
whom  the  assessment  is  made,  and  if  it  is  too  low  an  ad- 
ditional or  supplemental  assessment  can  be  made  under  the 
provisions  of  the  act  to  supply  the  deficiency.     The  theory 
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of  the  act  is  to  charge  the  cost  of  the  assessment  to  the 
property  that  is  benefited  by  the  improvement.  "The  con- 
tinuing test  in  special  assessment  proceedings,  whether  orig- 
inal or  supplemental,  is  that  the  assessment  shall  not  ex- 
ceed the  special  benefit  to  the  property  assessed."  (City 
of  Nokomis  V.  Zepp,  246  111.  159.)  If  the  estimate  is  made 
too  low  it  is  certain  to  cost  more  than  it  otherwise  would 
to  do  the  necessary  work  and  carry  through  the  necessary 
details  to  assess  the  deficiency  against  the  property  under  a 
supplemental  or  additional  assessment,  which  extra  expense 
will  have  to  be  paid  by  the  property  owners,  and  this  should, 
so  far  as  possible,  be  avoided.  While,  after  the  work  is 
completed,  the  actual  cost  should  be  much  more  nearly  and 
easily  approximated  than  before  the  work  is  done,  yet  un- 
til all  the  proceedings,  both  original  and  supplemental,  are 
completed  and  the  assessments  collected  it  is  usually  im- 
possible to  estimate  with  absolute  accuracy  just  what  the 
various  expenses  will  be,  including  interest  and  the  cost  of 
the  proceedings. 

Counsel  for  appellants  also  object  to  what  they  claim 
is  an  excessive  estimate  for  the  interest  that  is  to  be  col- 
lected for  deferred  payments.  In  our  judgment  section  59 
of  the  Local  Improvement  act,  which  provides  for  carry- 
ing through  delinquent  assessments,  must  apply  to  an  as- 
sessment levied  under  sections  57  and  58 ;  and  section  59, 
in  connection  with  the  other  provisions  of  the  Local  Im- 
provement act,  provides  for  interest  on  deferred  payments. 
As  was  said  in  construing  this  section  in  Village  of  Win- 
netka  v.  Handy,  295  111.  54,  on  page  57 :  "The  statute  re- 
quires the  supplemental  assessment  to  be  made  in  the  same 
manner,  as  nearly  as  may  be,  as  in  the  first  assessment. 
*  *  *  The  deficiency  contemplated  by  the  statute  is  the 
difference  between  the  original  assessment  and  the  actual 
amount  for  which  the  improvement  can  be  made,  and  an 
estimate  of  that  amount,  together  with  the  estimated  de- 
ficiency of  interest  and  the  six  per  cent  item,  is  a  compli- 
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ance  with  the  statute,  because  the  method  is  the  same,  as 
nearly  as  may  be,  as  in  the  case  of  the  first  assessment." 
Without  question  it  was  proper  to  include  with  the  cost  of 
the  supplemental  or  new  assessment  an  amount  of  interest 
that  would  be  required  to  make  up  for  the  difference  be- 
tween the  original  estimate  for  the  deficiency  and  any  de- 
ficiency that  may  be  caused  by  failure  to  collect  a  part  of 
the  supplemental  or  new  assessment. 

Counsel  insist  that  the  interest  here  is  subject  to  the 
objection  of  the  interest  estimate  that  was  referred  to  by 
this  court  in  City  of  Lincoln  v.  Harts,  270  111.  646,  where 
there  was  a  supplemental  or  additional  assessment  to  sup- 
ply the  deficiency.  The  interest  there  objected  to  and  sus- 
tained by  this  court  was,  in  our  judgment,  entirely  different 
from  the  interest  here  objected  to.  In  that  case  the  court, 
in  discussing  the  interest  improperly  included  in  the  esti- 
mate, said  (p.  647)  :  "The  ordinance,  in  addition  to  the 
cost  of  the  improvement  of  $16,904.82  as  fixed  in  the  orig- 
inal estimate,  provided  for  the  assessment  of  the  further 
sum  of  $2337.75  interest  at  the  legal  rate  upon  the  im- 
provement bonds  issued  to  anticipate  the  collection  of  the 
deferred  installments  of  the  original  assessment,  from  the 
date  of  their  issue  to  October  20,  1913."  Obviously,  this 
item  of  interest  was  bad,  since  it  was  upon  bonds  issued 
against  the  prior  assessment.  That  is  not  the  situation  here. 
The  item  objected  to  here,  as  we  read  the  record,  is  for  the 
possible  deficiency  of  interest  on  account  of  the  failure  of 
certain  property  owners  to  pay  the  new  assessment  here  in 
question.  Such  an  item  for  deficiency  in  interest  is,  in  our 
judgment,  authorized  by  section  59  of  the  Local  Improve- 
ment act,  read  in  connection  with  the  other  provisions  of 
said  act.  Section  92  of  the  act,  taken  in  connection  with 
section  59  and  the  other  provisions,  clearly  authorizes  an 
estimated  amount  of  deficiency  sufficient  to  make  up  any 
probable  deficiency  of  interest,  "by  which,  from  any  cause, 
collections  of  interest  may  prove  insufficient  to  meet  the  in- 
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terest  to  be  paid"  on  the  bonds  issued  under  the  supple- 
mental or  new  ordinance. 

Counsel  for  appellants  further  object  to  including  in  the 
estimate  of  the  cost  of  the  deficiency  a  six  per  cent  item 
which  was  inserted  to  cover  the  cost  of  the  proceedings, 
and  which,  under  section  94  of  the  Local  Improvement  act, 
is  authorized  in  cities  and  villages  having  a  population  of 
less  than  100,000.    This  objection  is  without  merit. 

We  find  no  material  error  in  the  record.  The  judgment 
of  the  county  court  will  be  affirmed. 

Judgment  affirmed. 


(No.  14291. — Reversed  and  remanded.) 

The  City  of  Taylorville,  Appellee,  vs.  The  Central 
Illinois  Public  Service  Company,  Appellant. 

Opinion  filed  December  22,  1^21 — Rehearing  denied  Feb,  10,  ip22. 

1.  Constitutional  law — when  statute  violates  provision  for 
due  process  of  law.  It  is  essential  to  due  process  of  law  that 
every  person  whose  property  rights  are  to  be  affected  shall  have 
notice  and  an  opportunity  to  be  heard  and  to  defend,  enforce  and 
protect  his  rights,  and  a  statute  providing  that  a  defendant  shall 
pay  a  certain  sum  as  damages  for  a  negligent  act,  without  a  notice 
or  a  hearing  as  to  the  amount  of  such  damages,  violates  the  con- 
stitutional provision. 

2.  Appeals  and  errors — when  court  of  review  will  not  confine 
itself  to  positions  taken  by  counsel.  In  cases  where  private  rights, 
alone,  are  involved,  courts  of  review  ordinarily  decide  questions 
submitted  by  counsel  and  do  not  go  outside  of  or  beyond  such  ques- 
tions J  but  where  the  positions  taken  by  counsel  as  to  the  construc- 
tion of  a  statute  of  general  public  interest  are  incorrect,  the  case 
will  not  be  decided  on  the  views  of  the  counsel  where  the  validity 
of  the  statute  is  involved. 

3.  Workmen's  compensation — third  party  sued  by  employer 
under  section  2p  may  question  liability  and  amount  of  damages. 
In  a  suit  authorized  by  section  29  of  the  Compensation  act  by 
an  employer  against  the  third  party  whose  negligence  is  claimed 
to  have  caused  the  injury  to  the  employer's  servant  for  which 
compensation  has  been  awarded,  the  award  is  admissible  in  evi- 
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dence  to  fix  the  maximum  limit  of  the  recovery;  but  the  defend- 
ant is  entitled  to  contest  the  question  of  his  liability  and  also  the 
amount  of  damages,  as  to  hold  that  section  29  is  conclusive  upon 
those  questions  would  render  it  unconstitutional. 

4.  Same — theory  of  the  Workmen's  Compensation  act.  The 
Workmen's  Compensation  act  does  not  rest  on  the  theory  of  neg- 
ligence but  on  the  theory  that  injuries  to  workmen  and  death 
caused  by  accident  in  any  occupation  shall  be  regarded  as  a  part 
of  the  expense  of  the  business. 

Appeal  from  the  Circuit  Court  of  Christian  county ;  the 
Hon.  Wii^UAM  B.  Wright,  Judge,  presiding. 

VausiS  &  KiCER,  (HoGAN  &  Reese,  of  counsel,)  for 
appellant. 

C.  A.  Prater,  City  Attorney,  and  LES1.1E  J.  Taylor, 
for  appellee. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

The  appellee,  the  city  of  Taylorville,  recovered  a  judg- 
ment in  the  circuit  court  of  Christian  county  against  the 
appellant,  the  Central  Illinois  Public  Service  Company,  for 
$1115.16,  which  the  appellee  had  paid  to  its  employee,  John 
O'Brien,  under  the  Workmen's  Compensation  act,  for  an 
injury  which  arose  out  of  and  in  the  course  of  his  employ- 
ment by  the  appellee,  which  injury  was  alleged  to  have  been 
caused  by  negligence  of  appellant.  An  appeal  was  prayed 
to  this  court  and  was  allowed  for  the  reason  that  the  val- 
idity of  a  statute  is  involved. 

The  suit  was  brought  under  the  following  provision  of 
section  29  of  the  Workmen's  Compensation  act:  "Where 
an  injury  or  death  for  which  compensation  is  payable  by 
the  employer  under  this  act,  was  not  proximately  caused 
by  the  negligence  of  the  employer  or  his  employees,  and 
was  caused  under  circumstances  creating  a  legal  liability 
for  damages  in  some  person  other  than  the  employer  to  pay 
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damages,  such  other  person  having  also  elected  to  be  bound 
by  this  act,  or  being  bound  thereby  under  section  three  (3) 
of  this  act,  then  the  right  of  the  employee  or  personal  rep- 
resentative to  recover  against  such  other  person  shall  be  sub- 
rogated to  his  employer  and  such  employer  may  bring  legal 
proceedings  against  such  other  person  to  recover  the  dam- 
ages sustained  in  an  amount  not  exceeding  the  aggregate 
amount  of  compensation  payable  under  this  act,  by  reason 
of  the  injury  or  death  of  such  employee."    (Laws  of  191 7, 

p.  509.) 

The  declaration  alleged  that  on  July  10,  19 19,  John 

O'Brien  was  employed  by  the  plaintiff  in  the  street  depart- 
ment, under  the  general  direction  of  the  superintendent  of 
streets ;  that  the  defendant  was  engaged  in  the  business  of 
generating  and  distributing  electric  currents  in  the  city  and 
occupied  streets  and  alleys  for  that  purpose  and  for  the  sup- 
port and  maintenance  of  electric  wires;  that  through  neg- 
ligence of  the  defendant  in  failing  to  remove  from  the  street 
a  broken  wire  charged  with  electricity,  O'Brien,  while  en- 
gaged in  his  duties  and  in  the  exercise  of  due  care  and 
caution  for  his  own  safety,  came  in  contact  with  the  wire 
and  became  shocked,  burned  and  blistered  to  such  an  extent 
that  he  lost  the  use  of  two  fingers  of  his  right  hand ;  that 
O'Brien  filed  an  application  with  the  Industrial  Commission 
for  compensation  under  the  Workmen's  Compensation  act ; 
that  the  plaintiff  contested  the  application,  and  the  Indus- 
trial Commission  made  an  award  to  O'Brien  of  $12.05  P^^ 
week  for  93  weeks  and  four  days,  in  addition  to  $339.25 
previously  paid  by  plaintiff,  as  compensation;  that  after- 
ward, on  petition  of  O'Brien,  the  Industrial  Commission 
entered  an  order  commuting  the  award  to  $777.51  in  addi- 
tion to  the  $339.25  already  paid;  that  the  plaintiff,  the  de- 
fendant and  O'Brien  were  all  operating  under  the  Work- 
men's Compensation  act,  and  that  plaintiff  paid  the  award. 
On  the  trial  evidence  was  given  tending  to  prove  each 
allegation  of  the  declaration,  and  the  question  arose  whether 
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the  amount  paid  by  the  plaintiff  to  O'Brien  was  the  measure 
of  damages  for  which  the  defendant  was  liable  in  conse- 
quence of  its  negligent  act.  The  court  held  that  it  was,  and 
that  if  the  plaintiff  was  entitled  to  recover,  the  statute  fixed 
the  amount  of  recovery.  The  validity  of  section  29  was 
challenged  as  a  violation  of  section  2  of  the  bill  of  rights 
of  the  constitution,  which  provides:  "No  person  shall  be 
deprived  of  life,  liberty  or  property,  without  due  process  of 
law."  The  defendant  attempted  to  raise  a  question  of  the 
amount  of  damages  resulting  from  the  alleged  negligent  act 
by  cross-examination  and  by  evidence  on  that  subject,  but 
the  court  sustained  objections  in  each  case.  The  court  gave 
four  instructions,  in  one  of  them  reciting  the  portion  of 
section  29  above  quoted,  and  in  all  of  them  advising  the 
jury  that  if  they  found  O'Brien  was  injured  and  suffered 
damages  while  in  the  exercise  of  due  care  and  caution  for 
his  own  safety  and  engaged  in  his  duties  as  an  employee 
of  the  plaintiff,  and  the  proximate  cause  of  his  injury  was 
negligence  of  the  defendant,  the  plaintiff  was  entitled  to  re- 
cover the  amount  of  compensation  fixed  by  the  Workmen's 
Compensation  act  and  the  jury  should  assess  damages  in 
the  amount  which  the  plaintiff  had  paid  to  O'Brien. 

Counsel  for  both  parties  interpret  section  29  as  authoriz- 
ing an  action  for  the  amount  of  an  award  made  under  the 
Compensation  act,  and  their  arguments  are  devoted  to  the 
question  whether  such  a  provision  violates  the  constitutional 
guaranty  safeguarding  property  rights  by  providing  that  no 
person  shall  be  deprived  of  the  same  without  due  process 
of  law.  As  so  interpreted  the  section  would  violate  the 
constitutional  provision.  It  is  an  essential  of  due  process  of 
law  that  every  person  whose  property  rights  are  to  be  af- 
fected shall  have  notice  and  an  opportunity  to  be  heard  and 
to  defend,  enforce  and  protect  his  rights.  The  Workmen's 
Compensation  act  makes  no  provision  for  notice  to  a  third 
party  nor  duty  nor  opportunity  to  be  heard  or  to  contest  the 
amount  of  compensation  to  be  awarded,  and  the  defend- 
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ant  had  neither  notice  nor  hearing  before  the  administrative 
body  that  fixed  the  amount  to  be  allowed.  A  statute  pro- 
viding that  the  defendant  should  pay  a  certain  sum  as  dam- 
ages for  its  negligent  act,  without  notice  or  a  hearing  as 
to  the  amount  of  such  damage,  would  violate  the  constitu- 
tion. Campbell  v.  Campbell,  63  111.  462 ;  Gage  v.  City  of 
Chicago,  225  id.  218;  Hultberg  v.  Anderson,  252  id.  607; 
6  R.  C.  L.  450;  12  Corpus  Juris,  1195. 

In  cases  where  private  rights,  alone,  are  involved,  courts 
of  review  ordinarily  decide  questions  submitted  by  counsel 
and  do  not  go  outside  of  or  beyond  such  questions ;  but  this 
case  involves  the  validity  of  a  statute  of  general  public  in- 
terest, and  it  ought  not  to  be  decided  on  views  of  counsel 
which  do  not  appear  to  be  correct.  We  do  not  find  in  the 
act  any  warrant  for  saying  that  the  judgment  is  to  be  for 
the  amount  of  compensation  awarded  by  the  Industrial 
Commission  to  an  injured  employee.  The  action  is  not  to 
enforce  any  liability  of  the  employer  to  his  employee  cre- 
ated by  the  Workmen's  Compensation  -act,  but  if  the  em- 
ployer is  not  at  fault  section  29  gives  to  him  the  right  to 
maintain  an  action  for  damages  resulting  from  the  wrong- 
ful act  of  a  third  person.  The  Workmen's  Compensation 
act  does  not  rest  on  the  theory  of  negligence,  but  on  the 
theory  that  injuries  to  workmen  and  death  caused  by  acci- 
dent in  any  business  shall  be  regarded  as  a  part  of  the  ex- 
pense of  the  business  and  be  borne  by  the  business.  The 
Workmen's  Compensation  act  fixes  arbitrary  standards  re- 
gardless of  actual  damage,  and  the  section  gives  to  the  em- 
ployer a  right  of  action  against  a  thirti  party  for  the  amount 
of  damage  resulting  from  the  negligent  act  of  such  party, 
which  is  the  same  action  which  the  employee  would  have 
had  but  for  the  prohibition  of  section  6.  Whether  the  lan- 
gfuage  of  the  section  concerning  subrogation  is  accurate  in 
view  of  section  6,  which  prohibits  an  action  by  the  em- 
ployee, so  that  he  has  no  right  of  action  to  which  the  em- 
ployer succeeds  or  in  which  he  is  substituted,  the  provision 
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is  plain  that  the  employer  shall  have  a  right  of  action  for 
negligence  causing  the  injury  or  death  of  his  employee. 
Section  6  prohibits  an  action  by  any  employee  within  the 
provisions  of  the  act,  or  anyone  dependent  upon  him,  or 
his  legal  representatives,  to  recover  damages  for  an  injury. 
This  was  held  in  Keeran  v.  Peoria,  BloonUngton  and  Cham- 
paign Traction  Co.  277  111.  413,  to  prohibit  such  action 
against  a  third  party,  and  this  question  was  considered  and 
the  decision  adhered  to  in  Friebel  v.  Chicago  City  RailuKiy 
Co,  280  111.  76.  The  condition  of  section  29  is,  that  there 
shall  be  a  legal  liability  for  the  injury  in  some  person  other 
than  the  employer  to  pay  damages,  in  which  case  the  em- 
ployer may  bring  an  action  against  such  person  to  recover 
the  damages  sustained,  in  an  amount  not  exceeding  the  ag- 
gregate amount  of  compensation  payable  under  the  act.  The 
language  of  the  act  is,  that  the  amount  recovered  shall  not 
exceed  the  aggregate  amount  of  compensation  payable  un- 
der the  act ;  and  necessarily  that  would  be  so,  because  the 
amount  paid  by  the  employer  is  the  limit  of  the  damages 
suffered  by  him,  regardless  of  the  amount  of  the  actual 
damage,  which  may  greatly  exceed  such  sum.  Proof  of  the 
award  by  the  Industrial  Commission  is  admissible,  not  to 
prove  damages  or  fix  the  amount  to  be  recovered  but  to 
establish  a  limit  to  the  recovery.  It  was  for  the  plaintiff 
to  prove  the  facts  creating  a  legal  liability  of  the  defend- 
ant for  damages  and  the  resulting  damage,  just  as  O'Brien 
would  have  been  called  on  to  make  such  proof  if  his  right 
of  action  had  not  been  transferred  to  the  plaintiff,  and  the 
defendant  had  a  right  to  contest  the  same.  The  rulings  of 
the  court  during  the  trial  and  the  instructions  to  tlie  jury 
as  to  the  law  were  wrong. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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(No.  14301. — ^Decree  affirmed.) 

REBECCA  E.  Phknneg^r  et  al.  Appellants,  vs.  George  I. 

Kendrick  et  al.  Appellees. 

Opinion  filed  December  22,  ip2i — Rehearing  denied  Feb.  10,  1922. 

1.  Deeds — whether  deed  is  delivered  depends  on  intention  of 
grantor  and  on  circumstances.  No  particular  form  or  ceremony 
is  necessary  to  constitute  the  delivery  of  a  deed  but  the  intention 
of  the  grantor  and  the  circumstances  of  each  case  must  control, 
and  anything  which  clearly  manifests  an  intention  that  the  deed 
shall  presently  become  operative  and  effectual  and  that  the  grantor 
loses  all  control  over  it  constitutes  a  sufficient  delivery. 

2.  Same — what  constitutes  delivery  of  deed  in  escrow.  Where 
a  grantor  executes  deeds  and  places  them  in  the  hands  of  a  third 
person,  to  be  delivered  to  the  grantees  unconditionally  after  her 
death,  with  the  full  understanding  that  she  loses  all  control  and 
dominion  over  the  deeds,  such  act  constitutes  a  valid  delivery  and 
the  deeds  take  effect  not  at  the  death  of  the  grantor  but  immedi- 
ately upon  being  delivered  in  escrow,  and  anything  done  or  said 
by  tiie  grantor  after  such  a  delivery  cannot  divest  the  title. 

Appeai.  from  the  Circuit  Court  of  Pike  county;  the 
Hon.  Harry  HigbeE,  Judge,  presiding. 

W.  E.  W11.UAMS,  and  A.  Ci.ay  Wii.i.iams,  for  appel- 
lants. 

L.  T.  Graham,  for  appellees, 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court: 

Anna  E.  Saylor,  of  Pike  county,  died  on  February  27, 
1920.  She  had  been  married  three  times.  Her  first  hus- 
band was  Samuel  Kendrick,  and  by  their  marriage  she  had 
eight  children:  Rebecca  E.  Phenneger,  Emma  J.  Irick, 
Mary  E.  Harshman,  Grace  M.  Bell,  Anna  E.  Windmiller, 
Dora  E.  Koemer,  George  I.  Kendrick  and  Arcade  J.  Ken- 
drick. After  the  death  of  her  husband  she  married  a  man 
named  Thomas,  who  died,  and  later  she  married  Henry  Say- 
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lor,  who  survived  her.  The  children  of  the  first  marriage 
were  her  only  heirs-at-law,  and  Rebecca  E.  Phenneger, 
Emma  J.  Irick,  Mary  E.  Harshman  and  Grace  M.  Bell  filed 
their  bill  in  the  circuit  court  of  Pike  county  against  George 
I.  Kendrick,  Arcade  J.  Kendrick,  Anna  E.  Windmiller,  Dora 
E,  Koemer  and  the  executor  of  the  will  of  Anna  E.  Say- 
lor,  and  tenants,  praying  for  the  partition  of  537  acres  of 
land  in  Pike  county.  The  bill  alleged  that  Anna  E.  Saylor 
executed  a  last  will  and  testament  but  did  not  devise  the 
lands  in  question  and  the  same  descended  as  intestate  es- 
tate to  her  heirs-at-law,  but  the  defendants  claimed  some 
interest  in  the  lands  other  than  as  heirs-at-law.  George  I. 
Kendrick  in  his  own  right  and  as  executor,  and  Arcade  J. 
Kendrick,  answered,  denying  that  their  mother  was  the 
owner  of  the  lands  described  in  the  bill  at  the  time  of  her 
death  but  alleging  that  she  on  January  27,  1914,  conveyed 
231  acres  of  the  land  to  George  I.  Kendrick,  226  acres  to 
Arcade  J.  Kendrick,  40  acres  to  Anna  E.  Windmiller  and 
40  acres  to  Dora  E.  Koerner,  but  Anna  E.  Windmiller  and 
Dora  E.  Koemer  had  refused  to  accept  their  deeds.  Anna 
E.  Windmiller  and  Dora  E.  Koerner  filed  answers  admit- 
ting the  allegations  of  the  bill,  and  alleging  that  while  their 
mother  had  made  and  executed  the  deeds  they  were  advised 
and  believed  that  the  deeds  were  never  delivered.  Henry 
Saylor  died  before  the  bill  was  filed.  The  evidence  was 
heard  by  the  chancellor  and  the  bill  was  dismissed  for  want 
of  equity. 

Anna  E.  Saylor,  who  owned  the  lands  on  January  27, 
191 4,  was  a  woman  of  unusual  business  experience  and  abil- 
ity, managing  her  farms  and  attending  to  considerable  busi- 
ness affairs.  On  January  27,  19 14,  she  went  to  the  office  of 
Edwin  Johnston,  an  attorney  in  Pittsfield,  who  had  acted 
as  her  attorney  in  some  other  business,  and  told  him  that 
she  wanted  to  make  some  deeds  but  did  not  want  the  deeds 
turned  over  to  the  grantees  at  that  time.  He  told  her  he 
thought  it  was  better  to  do  that,  but  she  did  not  want  to 
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do  it.  She  gave  him  directions  as  to  how  the  lands  were 
to  be  divided  and  the  deeds  to  be  prepared,  and  she  talked 
the  matter  over  at  considerable  length  and  gave  reasons  for 
what  she  was  doing.  He  wrote  drafts  of  the  deeds  as  she 
directed  and  she  signed  them.  She  said  she  was  doing 
business  at  the  Barry  Bank,  and  she  wanted  to  put  the  deeds 
in  the  custody  of  John  Weber,  of  that  bank.  The  attorney 
told  her  that  it  was  better  to  make  a  delivery  to  the  grantees 
at  the  time  to  avoid  any  question.  She  said  she  did  not 
want  to  do  that  but  wanted  to  put  them  with  Weber,  to 
be  delivered  at  her  death.  He  explained  to  her  the  law  on 
that  subject  and  told  her  the  deposit  must  be  unconditional, 
with  the  distinct  understanding  that  it  was  beyond  her  re- 
call and  that  Weber  would  have  the  right  to  deny  her  the 
custody  of  the  deeds ;  that  the  delivery  must  be  irrevocable 
and  could  not  be  recalled  and  absolute  possession  must  leave 
her.  She  said  she  would  do  that  and  brought  her  husband 
to  the  office  and  he  signed  the  deeds  and  they  were  acknowl- 
edged. When  Saylor  came  up  and  signed  and  acknowledged 
the  deeds  the  attorney  repeated  what  he  had  told  Mrs.  Say- 
lor, to  make  it  certain  that  she  understood.  Some  time 
afterwards  she  mentioned  to  the  attorney  having  made  a 
will  disposing  of  the  rest  of  her  property  that  she  had  not 
deeded.  She  took  the  deeds  to  the  Barry  Bank  and  deliv- 
ered them  to  Weber,  the  cashier,  and  they  remained  in  the 
custody  of  the  bank  until  after  her  death.  On  March  12, 
191 5,  she  executed  a  will  written  by  herself,  in  which  she 
stated  that  on  January  27,  1914,  she  deeded  to  her  two  sons, 
George  I.  Kendrick  and  Arcade  J.  Kendrick,  460  acres,  more 
or  less,  divided  into  two  deeds,  and  also  to  her  two  daugh- 
ters Anna  E.  Windmiller  and  Dora  E.  Koemer  80  acres, 
the  southwest  40  acres  to  belong  to  Anna  E.  Windmiller 
and  the  southeast  40  acres  to  Dora  E.  Koerner.  By  the 
will  she  devised  lands  in  Kansas  to  daughters,  and  recited 
that  the  two  sons,  George  and  Arcade,  were  each  to  pay  to 
their  sisters  $1000  each,  as  their  deeds  would  show.    These 
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recitals  of  the  will  corresponded  with  the  deeds,  and  each 
deed  to  the  sons  provided  that  the  grantee  should  pay  $6000 
to  the  six  daughters  named  therein,  $1000  to  each. 

The  sole  controverted  question  of  fact  was  whether  the 
deeds  to  George  I.  Kendrick,  Arcade  J.  Kendrick,  Anna  E. 
Windmiller  and  Dora  E.  Koemer  were  delivered.  These 
deeds,  and  a  warranty  deed  to  Rebecca  E.  Phenneger,  Emma 
J.  Irick,  Mary  E.  Harshman  and  Grace  M.  Bell,  conveying 
80  acres  of  land  in  Kansas,  were  made  and  acknowledged 
in  the  office  of  the  attorney,  as  before  stated,  and  were  done 
up  in  a  single  package  tied  with  a  red  ribbon  when  taken 
by  Mrs.  Saylor  to  the  Barry  Bank.  She  handed  the  pack- 
age to  John  Weber,  the  cashier,  and  said  they  were  deeds 
and  were  to  be  in  his  custody,  not  as  a  bank  officer  but  in 
his  care  until  her  death,  when  they  were  to  be  delivered  ac- 
cording to  the  deeds  to  the  parties  to  whom  they  were  made. 
That  occurred  in  the  directors'  room  of  the  bank,  and  Mrs. 
Saylor  walked  out  in  the  public  hall  within  a  few  feet  of 
Bessie  Steams  Strubinger,  assistant  cashier.  Weber  was 
in  the  cage  and  there  was  a  latticework  between  him  and 
Mrs.  Saylor.  He  said  that  Mrs.  Saylor  had  left  the  deeds 
for  him  to  hold  until  her  death,  and  she  could  hear  what 
he  said.  The  package  was  put  in  a  vault  with  a  screw  safe 
used  for  money  and  papers  considered  of  more  than  usual 
importance.  There  was  another  vault  in  which  there  were 
safety  deposit  boxes  and  Mrs.  Saylor  had  a  box  in  the  safety 
deposit  vault.  Mrs.  Saylor  wrote  her  own  will,  dated  March 
12,  191 5,  and  took  it  to  the  bank  to  be  witnessed.  The 
package  of  deeds  was  then  in  the  screw  safe,  and  she  brought 
with  her  a  folder  book  with  a  black  cover,  containing  dif- 
ferent compartments.  She  left  the  black  book  with  the  will 
enclosed  in  an  envelope  in  one  of  the  compartments,  and 
there  were  other  papers  in  other  compartments.  The  pack- 
age of  deeds  was  then  either  tied  to  the  book  or  put  in  it 
so  that  there  was  only  a  single  package,  which  was  put  in 
the  screw  safe.    Weber  did  not  remember  whether  the  pack- 
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age  was  put  with  the  will  in  the  black  book,  but  said  they 
were  all  put  together  in  a  single  package  in  some  manner. 
Weber  left  the  bank  in  19 19  and  went  to  California.  He 
was  seventy-eight  years  old  when  he  testified  and  his  testi- 
mony to  the  facts  stated  was  positive.  On  cross-examina- 
tion he  said  that  shortly  after  he  returned  from  California 
he  talked  with  the  solicitor  for  the  complainants  and  did 
not  then  remember  that  Mrs.  Saylor  left  any  deeds  with 
him,  but  he  afterwards  called  the  solicitor  by  telephone  and 
told  him  that  he  had  recalled  the  fact.  In  a  later  conver- 
sation he  stated  to  the  solicitor  that  Mrs.  Saylor  had  left 
the  deeds  with  him,  but  if  she  gave  him  any  directions  as 
to  what  to  do  with  them  he  had  no  recollection.  He  testi- 
fied that  after  talking  with  the  solicitor  he  got  to  thinking 
about  the  matter  and  the  facts  were  brought  back  to  his 
memory.  There  is  not  the  slightest  reason  to  doubt  that  tlie 
deeds  were  delivered  to  Weber,  that  they  remained  in  the 
bank  and  were  never  taken  away  or  reclaimed  by  Mrs.  Say- 
lor, and  Mrs.  Strubinger's  testimony  to  that  effect  was  un- 
questioned, as  well  as  what  was  said  by  Weber  in  the  pres- 
ence of  Mrs.  Saylor  when  she  was  in  the  hallway.  After 
the  death  of  Mrs.  Savior  the  black  book  was  taken  from  the 
screw  safe  and  taken  to  the  county  court,  and  on  opening  it 
it  contained  in  one  compartment  the  will  and  in  another 
the  dfeeds.  The  attorney  had  advised  Mrs.  Saylor  what  was 
essential  to  make  a  delivery,  and  when  he  told  her  what 
must  be  done  she  said  she  would  do  that. 

Delivery  is  essential  to  make  a  deed  operative,  but  no 
partictdar  ceremony  is  necessary.  It  may  be  by  acts  with- 
out words  or  words  without  acts,  or  both.  No  particular 
form  or  ceremony  is  necessary  to  constitute  a  delivery, 
and  anything  which  clearly  manifests  the  intention  of  the 
grantor  that  the  deed  shall  presently  become  operative  and 
effectual  and  that  the  grantor  loses  all  control  over  it  con- 
stitutes a  sufficient  delivery.  {Riegel  v.  Riegel,  243  111. 
626.)     Intention  is  the  controlling  element  which  deter- 
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mines  whethet  a  deed  has  been  delivered,  and  the  question 
depends  in  great  measure  upon  the  particular  circumstances 
of  each  case.  {Hoyt  v.  Northup,  256  111.  604.)  After 
the  deeds  were  made  and  delivered  to  Weber,  Mrs.  Saylor 
said  to  her  grandchild,  daughter  of  one  of  the  complainants, 
that  she  had  a  notion  to  destroy  her  papers  and  give  what 
she  had  to  her  grandchildren,  and  at  another  time  said  she 
had  a  notion  to  tear  up  her  papers  and  let  the  children  set- 
tle it  among  themselves  the  best  they  knew  how.  After- 
ward she  told  the  same  witness,  with  reference  to  giving  a 
road  across  some  of  the  land,  that  she  had  made  her  papers, 
and  if  she  gave  them  a  road  she  would  have  to  go  and  tear 
them  up  and  make  things  over  again.  She  made  the  same 
statement  to  another  witness  that  she  would  have  to  go  and 
get  her  papers  and  get  a  road  through,  but  it  would  cause 
her  so  much  trouble  she  did  not  feel  like  doing  it  and  she 
would  give  them  money  to  buy  a  road.  She  also  offered 
to  sell  a  part  of  the  land  deeded  to  George  I.  Kendrick. 
But  these  facts  can  only  be  considered  so  far  as  they  have 
any  bearing  upon  the  question  whether  the  deeds  were  de- 
livered. Where  a  grantor  executes  a  deed  and  places  it  in 
the  hands  of  a  third  person,  to  be  delivered  to  the  grantee 
unconditionally  after  the  death  of  the  grantor,  and  the 
grantor  loses  all  control  and  dominion  over  the  deed,  such 
act  constitutes  a  valid  delivery  and  the  deed  takes  effect, 
not  at  the  death  of  the  grantor  but  immediately  upon  being 
delivered  in  escrow.  If  the  deeds  were  delivered  the  title 
passed,  and  nothing  that  Mrs.  Saylor  could  do  or  say  would 
divest  the  title.  Moore  v.  Downing,  289  111.  612;  Waters 
V.  Lazvler,  297  id.  63. 

The  conclusion  of  the  chancellor  was  in  accord  with  the 
evidence,  which  quite  clearly  proved  a  delivery  of  the  deeds, 
and  the  decree  is  affirmed.  ^^^^^^  ^^^^^^ 
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(No.  14298. — ^Appellate  Court  reversed;  circuit  court  affirmed.) 

Gordon  A.  Ramsay,  Admr.  Appellant,  vs.  The  Bawimoris 
AND  Ohio  Raii^road  Company,  Appellee. 

Opinion  filed  December  22,  1^21 — Rehearing  denied  Feb.  10,  ip22. 

Negligence — when  a  railroad  employee  is  injured  in  course  of 
employment  within  meaning  of  Federal  Employers'  Liability  act. 
A  railroad  employee  whose  duties  are  to  repair  and  oil  cars  in  the 
company's  yards  just  outside  Illinois,  and  who  is  killed  in  a  col- 
lision between  one  of  the  company's  switch  engines  and  a  hand-car 
furnished  by  the  company  on  which  the  deceased  was  riding  on  his 
way  back  from  work  to  his  home  within  the  State,  is  in  the  inter- 
state employ  of  the  company  at  the-  time  of  his  death,  where  it 
was  the  custom  of  the  employees  to  travel  to  and  from  work  by 
means  of  the  hand-car,  which  was  under  the  control  of  the  com- 
pany's foreman. 

Appeai,  from  the  First  Branch  Appellate  Court  for  the 
First  District; — ^heard  in  that  court  on  writ  of  error  to  the 
Circuit  Court  of  Cook  county;  the  Hon.  Frank  Johns- 
ton, Jr.,  Judge,  presiding. 

David  K.  Tone,  and  Henry  Poi,i.enz,  for  appellant. 

James  M.  Sheean,  and  Chari^es  D.  Ci^rk,  for  ap- 
pellee. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court: 

This  appeal  is  prosecuted,  pursuant  to  a  certificate  of 
importance,  to  review  the  judgment  of  the  Appellate  Court 
for  the  First  District  reversing  as  a  matter  of  law  the  judg- 
ment of  the  circuit  court  of  Cook  county  awarding  dam- 
ages in  the  sum  of  $3000  against  appellee  and  in  favor  of 
appellant  in  an  action  to  recover  damages,  under  the  Fed- 
eral Employers'  Liability  act,  on  account  of  the  death  of 
Gust  Kosivos,  caused  by  the  negligence  of  appellee  Novem- 
ber 15,  1917. 
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The  sole  question  presented  for  review  is,  Was  deceased 
employed  by  appellee  in  interstate  commerce  at  the  time  of 
the  injury  which  caused  his  death?  The  evidence  shows 
that  he  was  one  of  a  gang  of  four  oilers  working  under  a 
foreman  for  appellee  in  its  Wolf  Lake  yard,  in  the  State 
of  Indiana.  This  yard  was  known  as  the  receiving  yard, 
where  cars  from  western  roads  were  received,  oiled  and 
then  switched  to  another  yard,  where  they  were  put  into 
trains  for  the  east.  Deceased  and  his  fellow-workmen  lived 
in  a  shanty  owned  by  appellee  and  located  in  South  Chi- 
cago, in  this  State.  The  four  men,  with  their  foreman, 
were  accustomed  to  ride  from  South  Chicago  to  the  Wolf 
Lake  yard  and  return  on  a  hand-car  provided  by  appellee. 
The  four  workmen  pumped  the  car  and  the  foreman  held 
the  brake  control  and  directed  the  movement  of  the  car. 
When  the  gang  reached  the  Wolf  Lake  yard  the  hand-car 
was  left  on  a  side-track  and  locked  with  a  chain  and  pad- 
lock. The  key  and  the  padlock  were  marked  with  the  in- 
itials "B.  &  O."  Lanterns  on  the  hand-car  were  stamped 
"B.  &  O."  and  the  oil  used  in  the  lanterns  was  taken  from 
appellee's  tank  in  the  yard.  The  foreman  kept  the  key  and 
the  car  could  not  be  used  without  his  consent.  During  the 
day  it  was  often  used  to  bring  material  and  spare  parts 
from  the  storehouse  in  South  Chicago  to  the  repair  tracks 
in  the  Wolf  Lake  yard.  It  seems  to  be  conceded  by  ap- 
pellee that  the  employees  engaged  in  the  repairing  and  oil- 
ing of  cars  in  the  Wolf  Lake  yard  were  engaged  in  work 
so  closely  related  to  interstate  transportation  as  to  be  prac- 
tically a  part  of  it,  but  it  is  contended  that  deceased's  em- 
ployment ended  when  he  left  the  Wolf  Lake  yard  and  that 
he  was  not  in  the  employ  of  the  company  at  the  time  he 
was  killed.  He  was  then  pumping  the  hand-car  from  the 
Wolf  Lake  yard  to  South  Chicago  and  was  killed  in  a  col- 
lision between  the  hand-car  and  a  switch  engine  belonging 
to  appellee.    The  hand-car  was  at  the  time  in  charge  of  a 
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man  acting  as  foreman,  and  deceased  and  three  others  were 
pumping  the  car. 

Each  case  must,  of  course,  be  decided  in  the  light  of 
the  particular  facts  in  that  case,  but  there  are  many  de- 
cisions of  other  courts  which  will  be  helpful  in  reaching 
a  correct  result  in  this  case.  In  San  Pedro,  Los  Angeles 
and  Salt  Lake  Railway  Co.  v.  Davide,  210  Fed.  870,  127 
C.  C.  A.  454,  deceased  was  a  section-hand  employed  by  the 
railroad  company  in  ballasting  the  main  line  of  its  road 
between  Las  Vegas  and  Caliente,  in  the  State  of  Nevada. 
He  lived  at  a  camp  some  distance  from  where  the  work 
was  being  done.  Several  hand-cars  were  furnished  by  the 
railroad  company  and  were  used  by  the  men  in  going  to 
and  from  their  work.  It  was  held  that  deceased,  who  was 
injured  while  he  was  being  transported  on  a  hand-car  from 
his  place  of  work  to  the  camp  where  he  lived,  was  within 
the  terms  of  the  Federal  Employers'  Liability  act,  the  court 
saying:  "It  is  the  well  established  rule  that  railroad  em- 
ployees while  being  carried  as  part  of  their  daily  service  to 
and  from  their  place  of  work  are  fellow-servants,  and  even 
if  there  is  no  agreement  that  they  shall  be  so  carried,  it 
is  sufficient  if  such  be  the  implied  agreement  or  the  reg- 
ular custom  of  the  railroad  company,  assented  to  by  the 
employees." 

In  Norton  v.  Oregon-Washington  Railroad  and  Navi- 
gation Co.  72  Wash.  503,  130  Pac.  897,  deceased  was  a 
pumper  operating  a  pumping  plant  which  supplied  the  loco- 
motives of  the  railroad  company  with  water.  He  lived 
between  two  and  three  miles  from  the  pumping  plant  and 
the  company  furnished  him  a  small  hand-car  to  carry  him 
back  and  forth.  On  one  of  his  trips  he  was  killed  in  a 
collision  with  a  passenger  train,  and  the  court  held  that  his 
going  back  and  forth  was  an  incident  to  his  employment 
in  interstate  commerce  and  that  when  he  was  killed  he  was 
still  in  the  employ  of  the  company,  the  court  saying  in  this 
connection :   "The  deceased  was  going  to  the  pumping  sta- 
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tion  by  the  means  supplied  by  the  master.  He  was  per- 
forming a  necessary  part  of  his  employment  in  the  manner 
contemplated  by  the  master.  *  *  *  it  seems  to  us  too 
plain  for  cavil  that  the  deceased,  when  killed,  was  employed 
by  the  carrier  in  such  commerce  [interstate]  within  the 
meaning  of  the  act." 

In  Eting  v.  Chicago,  Milwaukee  and  St.  Paul  Railway 
Co,  167  Wis.  597,  167  N.  W.  442,  deceased  was  employed 
as  a  locomotive  engineer.  He  had  completed  a  run  in  which 
it  was  stipulated  that  he  was  engaged  in  interstate  trans- 
portation and  had  surrendered  his  engine  to  an  engine  dis- 
patcher, whose  duty  it  was  to  take  it  to  the  roundhouse. 
Deceased  rode  in  the  engine  cab  to  the  roundhouse  yard, 
and  when  the  dispatcher  left  the  engine  deceased  was  still 
in  the  cab.  Later  deceased  was  found  twisted  around  the 
brake-beam  of  the  tender  attached  to  another  engine.  The 
court  held  that  deceased  was  in  the  employ  of  the  company 
at  the  time  of  the  injury  which  resulted  in  his  death,  say- 
ing :  "It  is  now  quite  well  settled  by  Federal  decisions  that 
in  leaving  the  carrier's  yard  at  the  close  of  his  day's  work 
the  employee  is  but  discharging  a  duty  of  his  employment, 
and  that  if  he  was  employed  in  interstate  commerce  while 
actually  at  work  he  was  in  legal  contemplation  so  engaged 
while  leaving  the  yard  when  the  actual  work  was  ended," 
provided  he  was  leaving  by  the  proper  and  usual  way  or 
by  a  way  known  to  and  expressly  or  tacitly  permitted  by 
the  employer. 

In  Louisville  and  Nashville  Railroad  Co.  v.  Walker,  162 
Ky.  209,  172  S.  VV.  518,  a  laborer  was  engaged  in  re-build- 
ing a  trestle.  He  boarded  on  the  company's  property  about 
a  mile  from  where  he  was  at  work  and  hand-cars  were  used 
to  convey  the  men  back  and  forth.  Deceased  started  to 
his  boarding  place  on  a  hand-car  but  on  account  of  ob- 
structions the  car  was  taken  from  the  track,  and  deceased, 
while  walking  to  his  boarding  place,  was  killed  by  a  com- 
pany train.    The  court  sustained  a  recovery  under  the  Fed- 
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eral  Employers'  Liability  act,  saying:  "It  is  a  generally 
recognized  rule  that  a  railroad  employee  while  being  car- 
ried to  and  from  his  work  on  the  cars  of  his  employer  is 
to  be  treated  as  being  in  the  employment  of  the  company 
to  the  same  extent  as  if  actually  engaged  in  the  work  for 
which  he  is  employed.  *  ♦  *  We  therefore  think  there 
would  be  no  doubt  that  if  Walker,  while  riding  on  the 
hand-car  on  which  he  and  the  other  men  started  to  go, 
under  the  direction  of  the  foreman,  from  his  work  to  the 
boarding-cars,  had  been  injured  by  the  negligence  of  the 
company,  he  would  be  treated  as  being  in  the  employment  of 
the  company,  with  the  rights  accorded  to  such  employees." 

In  Brie  Railroad  Co.  v.  Winfield,  244  U.  S.  170,  37 
Sup.  Ct.  556,  an  engineer  left  his  engine  in  the  usual  place 
for  the  night  and  started  to  leave  the  yard.  His  route  lay 
across  some  of  the  tracks,  and  while  passing  over  one  he 
was  struck  by  an  engine  and  received  injuries  from  which 
he  died.  He  had  used  the  engine  in  switching  both  inter- 
state and  intrastate  cars,  and  in  holding  that  he  was  still 
engaged  in  interstate  commerce  at  the  time  of  his  death  the 
court  said :  "In  leaving  the  carrier's  yard  at  the  close  of 
his  day's  work  the  deceased  was  but  discharging  a  duty  of 
his  employment.  *  ♦  ♦  Like  his  trip  through  the  yard 
to  his  engine  in  the  morning,  it  was  a  necessary  incident  of 
his  day's  work  and  partook  of  the  character  of  that  work 
as  a  whole." 

The  cases  cited  by  appellee  are  so  different  in  the  facts 
from  the  case  at  bar  that  they  are  not  controlling. 

The  Appellate  Court  found  the  facts  the  same  as  the 
jury  and  the  trial  court  found  them,  but  found,  as  a  mat- 
ter of  law,  that  there  was  no  evidence  in  the  record  on 
which  the  jury  might  reasonably  base  a  finding  that  de- 
ceased was,  at  the  time  of  his  injury,  engaged  in  interstate 
transportation  or  in  work  so  closely  related  to  it  as  to  be 
practically  a  part  of  it.  In  this  the  Appellate  Court  was 
in  error.    While,  as  argued  by  appellee,  deceased  may  have 
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gone  to  and  from  his  work  on  foot  or  by  street  car,  or  in 
any  other  way  he  chose,  the  fact  remains  that  he  and  his 
fellow-employees  traveled  by  hand-car,  and  that  this  hand- 
car was  furnished  by  appellee  and  was  in  the  control  of  a 
foreman  designated  by  appellee  to  direct  the  movements  of 
deceased.  In  view  of  the  construction  given  the  Federal 
Employers'  Liability  act  by  State  and  Federal  courts  it 
must  be  held  that  the  record  contains  ample  evidence,  stand- 
ing alone  and  undisputed,  to  sustain  the  verdict  of  the  jury. 

The  judgment  of  the  Appellate  Court  is  reversed  and  ^ 
the  judgment  of  the  circuit  court  is  affirmed. 

Judgment  of  Appellate  Court  reversed. 
Judgment  of  circuit  court  affirmed. 


(No.  14161. — Decree  affirmed.) 

James  Broderick,  Appellee,  vs.  Dennis  Driscoi^i,  et  al. — 

(Edward  A.  McCuE,  Appellant.) 

Opinion  filed  December  22,  Jp2j — Rehearing  denied  Feb.  10,  1^22. 

1.  Specific  performance — when  Statute  of  Frauds  is  no  de* 
fense  to  performance  of  contract  for  sale  of  land.  Where  the  par- 
ties to  and  the  terms  of  a  contract  for  the  sale  of  land  can  be 
ascertained  from  the  written  correspondence  between  the  vendor 
and  the  agent  of  the  purchaser  the  Statute  of  Frauds  cannot  be 
set  up  in  defense  to  a  suit  for  specific  performance,  and  the  vendor 
will  be  compelled  to  carry  out  his  contract  although  he  did  not  sign 
it  himself  but  authorized  his  wife,  in  writing,  to  sign  and  after- 
wards adopted  the  contract  and  retained  the  cash  payment. 

2.  Same — when  purchaser  takes  property  subject  to  rights  of 
prior  vendee.  A  purchaser  who  buys  real  property  with  knowl- 
edge of  the  existence  of  a  prior  contract  for  its  sale  takes  it  charged 
with  the  equities  in  favor  of  the  prior  proposed  purchaser. 

Appeai,  from  the  Circuit  Court  of  Whiteside  county; 
the  Hon.  F.  D.  Ramsay,  Judge,  presiding. 

J.  J.  LuDENS,  for  appellant. 

Chari^es  H.  Woodburn,  for  appellee. 
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Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

This  is  an  appeal  by  Edward  A.  McCue  from  a  decree 
of  the  circuit  court  of  Whiteside  county  directing  the  specific 
performance  of  a  contract  alleged  to  have  been  made  by 
Dennis  Driscoll  for  the  sale  of  real  estate  to  James  Brod- 
erick.  Dennis  Driscoll  was  the  owner  of  the  east  two-thirds 
of  lots  8  and  g  in  block  40,  in  Wallace's  addition  to  the 
city  of  Sterling,  which,  as  we  understand  it,  was  his  resi- 
dence. In  February,  1920,  he  was  temporarily  in  the  Illi- 
nois Eye  and  Ear  Infirmary  in  Chicago  for  treatment.  He 
wrote  Henry  Brown,  his  neighbor  in  Sterling,  asking  him 
if  he  could  sell  his  (DriscoU's)  property  in  Sterling,  for 
$3000,  payable  $1000  in  cash  and  $2000  secured  by  a  mort- 
gage at  six  per  cent.  Mrs.  Carrie  Bowlesby,  a  real  estate 
dealer  in  the  city  of  Sterling,  heard  DriscoU's  property  was 
for  sale  and  saw  Broderick  about  buying  it.  About  the  same 
time  she  wrote  a  letter  to  Driscoll  in  Chicago  that  she  was 
informed  he  wished  to  sell  his  property  on  West  Eighth 
street,  and  said  she  thought  she  had  a  party  who  would  give 
$2500  in  cash  for  it.  Driscoll  replied  to  that  letter  Feb- 
ruary 27,  1920,  acknowledging  receipt  of  it  and  saying  he 
would  take  $2500  provided  his  wife  was  willing,  if  the 
money  was  put  in  the  First  National  Bank  of  Sterling  to 
their  credit.  DriscoU's  wife  was  then  in  Peoria  and  he  gave 
her  address  there,  so  that  Mrs.  Bowlesby  might  write  her 
if  she  wished.  Upon  receipt  of  that  letter  Mrs.  Bowlesby 
prepared  a  contract  for  the  sale  and  conveyance  of  the  prop- 
erty by  Driscoll  to  Broderick  for  $2500,  $100  cash  in  ad- 
vance and  the  balance  when  deed  and  abstract  were  deliv- 
ered to  Broderick.  He  paid  Mrs.  Bowlesby  $100,  which  she 
sent  with  the  contract  in  duplicate  to  Driscoll  for  his  sig- 
nature. She  also  wrote  a  letter  to  Driscoll,  stating  that 
"my  party"  would  take  the  property  as  per  her  letter.  Dris- 
coll replied  to  Mrs.  Bowlesby  March  2,  1920,  that  he  had 
said  he  would  accept  the  offer  made  for  the  property  if  his 
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wife  was  willing.  "Since,  I  have  heard  from  her  and  she 
isn't  willing  to  accept  that  price.  If  your  party  will  give 
$3000  for  our  property  go  and  see  her,  and  she  can  sign  a 
contract  for  us.  In  the  meantime  I  will  return  the  papers 
and  check  to  you."  On  receipt  of  that  letter  Mrs.  Bowlesby 
saw  Broderick  and  he  agreed  to  take  the  property  for  $3000 
cash,  or  $1000  cash  and  $2000  secured  by  a  first  mortgage 
at  six  per  cent,  as  would  be  most  acceptable  to  Driscoll  and 
his  wife.  He  paid  Mrs.  Bowlesby  $50  and  she  went  to 
Peoria  to  see  Mrs.  Driscoll  about  closing  a  contract  for  the 
deal.  Mrs.  Bowlesby  prepared  contracts  in  duplicate  for 
the  conveyance  of  the  property  to  Broderick,  correctly  de- 
scribing the  property,  for  $3000,  payable  $50  cash  in  hand, 
the  receipt  of  which  was  acknowledged,  and  the  balance 
when  abstract  of  title  was  extended  to  date  and  deed  de- 
livered. The  contract  provided  that  $2000  of  the  purchase 
money  might  be  paid  by  mortgage  on  the  property  at  six 
per  cent.  The  contract  was  signed  in  duplicate  by  Mrs. 
Driscoll  in  her  own  name,  and  Mrs.  Bowlesby  sent  one 
of  the  contracts,  with  the  $50  payment  in  the  form  of  a 
check,  to  Driscoll  in  Chicago  and  gave  the  other  to  Brod- 
erick. The  letter  and  enclosures  were  received  by  Driscoll, 
and  he  inquired  of  his  room-mate  if  it  would  be  necessary 
for  him  to  sign  the  contract,  and  was  told  it  would  not  be, 
as  his  wife  signed  it  at  his  direction.  Driscoll  kept  the  con- 
tract, indorsed  and  cashed  the  check,  and  wrote  his  neigh- 
bor. Brown,  that  the  place  was  sold.  Broderick  had  the 
contract  recorded,  and  testified  that  afterwards  Mrs.  Rider, 
a  daughter  of  the  Driscolls,  called  on  him,  offered  to  re- 
turn the  $50  payment  and  said  the  "deal  was  off ;"  that  they 
were  offered  more  money  for  the  property  and  would  not 
make  him  a  deed.  Broderick  testified  he  refused  the  money 
and  told  Mrs.  Rider  that  he  would  not  consent  to  declaring 
the  deal  off,  and  that  he  was  ready,  able  and  willing  to  per- 
form his  part  of  the  agreement  Broderick  procured  an 
affidavit  of  Mrs.  Bowlesby  April  23,  1920,  as  to  the  exe- 
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cution  of  the  contract  for  the  sale  of  the  property  to  Brod- 
erick, signed  by  Mrs.  DriscoU,  the  sending  of  it  and  a  check 
for  $50  by  mail  to  DriscoU,  together  with  a  letter  written 
by  Mrs.  Rider.  This  affidavit  was  filed  for  record  April 
24,  1920.  In  May  following  the  property  was  conveyed  to 
Edward  A.  McCue.  The  Statute  of  Frauds  was  interposed 
as  a  defense.  The  circuit  court  entered  a  decree  in  favor 
of  Broderick,  the  complainant,  directing  Driscoll  and  Mc^ 
Cue  to  execute  deeds  conveying  the  property  to  him  upon 
the  payment  by  him  of  the  balance  of  the  purchase  money, 
$2950.  McCue,  alone,  has  prosecuted  this  appeal  from 
that  decree. 

It  is  contended  by  appellant  that  there  is  no  writing  or 
memorandum  signed  by  the  parties  such  as  is  required  be- 
fore specific  performance  can  be  decreed,  and  that  there  is 
no  writing  sufficiently  describing  the  property  to  make  it 
capable  of  identification  and  stating  price  and  terms  of  sale. 
It  is  true  that  in  the  letters  written  by  Mrs.  Bowlesby  to 
Driscoll  she  did  not  give  the  name  of  the  prospective  pur- 
chaser but  referred  to  him  as  "my  party."  She  also  re- 
ferred to  the  property  as  Driscoll's  property  on  West  Eighth 
street.  The  proof  showed  he  only  owned  the  one  property 
in  Sterling.  The  first  contract  for  the  sale  sent  to  Driscoll 
by  Mrs.  Bowlesby  in  February,  1920,  disclosed  the  name  of 
the  purchaser  and  correctly  described  the  property.  Dris- 
coll did  not  sign  that  contract  because  his  wife  objected  to 
selling  for  $2500  and  returned  it  with  the  cash  payment  to 
Mrs.  Bowlesby.  At  the  same  time  he  wrote  her,  "if  your 
party"  will  pay  $3000  for  the  property  she  could  see  his 
wife  and  his  wife  could  "sign  a  contract  for  us."  Driscoll 
was  practically  blind  and  could  not  read  or  write.  Mrs. 
Driscoll  did  sign  the  contract  when  shown  the  letter  of  her 
husband,  which  was  written  for  him  by  a  friend  in  tlie  in- 
stitution with  him,  forwarded  one  copy  to  her  husband  by 
mail,  with  the  check  for  $50,  and  Mrs.  Bowlesby  kept  the 
other  copy  and  delivered  it  to  appellee,  who  placed  it  on 
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record.  DriscoU  kept  the  copy  sent  him,  cashed  the  check 
and  retained  the  money.  Driscoll  by  his  writing  authorized 
his  wife  to  sign  the  contract  She  did  sign  it,  of  which  he 
was  promptly  informed  and  given  a  copy  of  it,  together 
with  the  cash  payment,  both  of  which  he  kept  In  Forth- 
man  v.  Deters,  206  111.  159,  the  court  said:  "It  is  well 
settled  by  the  decisions  of  this  and  other  courts,  that  where 
a  party  accepts  and  adopts  a  written  contract,  even  though 
it  is  not  signed  by  him,  he  shall  be  deemed  to  have  assented 
to  its  terms  and  conditions  and  to  be  bound  by  them."  That 
was  a  specific  performance  case.  The  contract  was  not 
signed  by  the  vendee,  who  sought  specific  performance,  and 
the  vendors  contended  it  could  not  be  enforced  for  that  rea- 
son. Here  the  vendor  in  writing  authorized  his  wife  to 
sign  the  contract.  She  signed  it  in  her  own  name,  but  the 
terms  and  conditions  of  the  contract  in  no  way  differed 
from  the  terms  proposed  in  Driscoirs  letter  authorizing  his 
wife  to  sign  it.  The  proof  shows  when  the  contract  as 
executed  was  sent  to  him  he  accepted  and  adopted  it  and 
appropriated  the  cash  payment,  and  he  therefore  became 
bound  by  it.  We  are  of  opinion  the  proof  shows  the  con- 
tract was  sufficiently  certain  and  its  meaning  sufficiently 
plain  that  it  may  be  enforced  in  equity.  (Work  v.  Welsh, 
160  111.  468;  Elwell  V.  Hicks,  238  id.  170;  Cumberledge 
V.  Brooks,  235  id.  249.)  Appellant  bought  the  property 
with  knowledge  of  the  existence  of  tlie  contract  and  took 
it  charged  with  the  equities  in  favor  of  appellee.  Forth- 
man  v.  Deters,  supra;  Crawford  v.  Chicago,  Burlington 
and  Quincy  Railroad  Co.  112  111.  314;  Allison  v.  White, 
285  id.  311. 

The  decree  of  the  circuit  court  is  correct,  and  it  is 

affirmed.  r^  ^       j 

Decree  affirmed. 
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(Nos.  13870-71-72. — ^Reversed  and  remanded.) 
Samuei*  p.  Smurr,  Plaintiff  in  Error,  vs.  John  F.  Kamen 

et  al.  Defendants  in  Error. 

Opinion  filed  December  22,  ip2i — Rehearing  denied  Feb.  8,  ip22. 

1.  Equity — equity  looks  through  form  to  substance  of  transac- 
tion. Equity  looks  to  the  substance  of  a  transaction  and  not  to  its 
form,  and  will  not  permit  the  rights  of  parties  to  be  sacrificed  to 
the  mere  letter  but  will  look  to  the  spirit  of  the  transaction  to 
discover  the  truth. 

2.  Specific  performance — when  equity  will  decree  specific  per- 
formance of  a  contract  for  sale  of  corporate  stock.  The  right  to 
specific  performance  of  a  contract  for  the  sale  of  corporate  stock 
depends  upon  the  character  of  the  stock,  and  if  the  shares  are 
readily  obtainable  in  the  open  market  specific  performance  will  not 
be  decreed,  but  if  the  shares  have  no  market  rating  and  cannot 
easily  be  obtained  elsewhere  specific  performance  will  be  granted. 

3.  Same — when  assignees  of  the  defendant  may  be  compelled 
to  perform  his  contract  to  transfer  corporate  stock.  In  a  suit  to 
compel  specific  performance  of  a  written  contract  to  transfer  to 
the  complainant  certain  shares  of  stock,  members  of  the  defend- 
ant's family,  who  without  consideration  and  with  knowledge  of, 
or  chargeable  with  knowledge  of,  the  contract,  accept  from  the  de- 
fendant an  assignment  of  shares  of  stock  covered  by  the  contract, 
may  be  compelled,  with  the  defendant,  to  carry  out  the  contract. 

4.  Same — what  does  not  amount  to  surrender  of  rights  under 
contract.  Where  the  president  of  a  corporation  has  a  written  con- 
tract by  which  the  principal  stockholder  has  agreed  to  cause  a  cer- 
tain number  of  shares  of  stock  held  by  him  to  be  transferred  to 
the  president,  the  fact  that  the  president,  after  a  verbal  repudiation 
of  the  contract  by  the  other  party,  attends  an  annual  meeting  and 
participates,  without  formal  protest,  in  declaring  dividends,  does 
not  amount  to  a  surrender  by  him  of  his  right  to  the  stock  or  the 
dividends  thereon,  as  against  the  other  party  and  his  wife  and  chil- 
dren, who  without  consideration  and  with  knowledge  of  the  con- 
tract became  assignees  of  a  portion  of  such  stock. 

5.  Same — acceptance  of  bonus  voted  by  stockholders  is  not  a 
waiver  of  contract  rights.  The  fact  that  the  president  of  a  cor- 
poration accepts  a  bonus  voted  by  the  stockholders  for  his  services 
does  not  amount  to  a  waiver  of  his  rights  under  a  written  contract 
with  the  principal  stockholder  for  a  transfer  of  certain  shares  of 
stock  held  by  such  stockholder. 
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6.  Same — want  of  mutuality  is  not  necessarily  a  defense.  Want 
of  mutuality  in  a  contract  is  not  necessarily  a  defense  to  specific 
performance  and  cannot  be  urged  as  against  a  complainant  who 
has  fully  carried  out  his  part  of  the  contract  upon  which  the  claim 
of  lack  of  mutuality  rests. 

Carter,  J.,  dissenting. 

Writ  of  Error  to  the  First  Branch  Appellate  Court  for 
the  First  District ; — heard  in  that  court  on  appeal  from  the 
Circuit  Court  of  Cook  county;  the  Hon.  Charles  M. 
Wai^ker,  Judge,  presiding. 

Orvii,i,e  W.  Lkk,  and  M.  Marso,  for  plaintiff  in  error. 

Beckman,  Olson  &  Philups,  (Albert  O.  Olson,  of 
counsel,)  for  defendants  in  error  John  F.  Kamen  and  the 
Smurr  &  Kamen  Company. 

Ellis  S.  Chesbrough,  for  other  defendants  in  error. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court : 

In  1903  Samuel  P.  Smurr,  plaintiff  in  error,  and  John 
F.  Kamen,  one  of  the  defendants  in  error,  engaged  as  part- 
ners in  the  manufacture  of  machinery.  The  partnership 
continued  until  1907,  when  a  corporation  was  organized  un- 
der the  name  of  Smurr  &  Kamen  Machine  Company,  with 
a  capital  stock  of  $50,000,  divided  into  500  shares.  One 
hundred  and  forty  shares  were  issued  to  Smurr,  140  shares 
to  Kamen  and  one  share  to  E.  T.  McKaig.  McKaig's  share 
was  subsequently  transferred  to  Bessie  Spencer.  In  the 
spring  of  191 5  the  company  was  on  the  verge  of  bank- 
ruptcy and  it  was  necessary  to  re-organize.  The  name  was 
changed  to  Smurr  &  Kamen  Company  and  the  capital  stock 
was  reduced  to  $12,500.  Of  the  125  shares,  10  shares  were 
issued  to  Smurr,  10  shares  to  Kamen  and  i  share  to  Bes- 
sie Spencer.  The  remaining  104  shares  were  unissued.  In 
order  to  raise  money  to  keep  the  business  going  Kamen  sold 
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1 8  shares  to  five  of  his  relatives.  The  company  owed  Ka- 
men $6300  for  moneys  advanced  by  him  from  time  to  time. 
May  I,  191 5,  at  a  meeting  of  the  board  of  directors,  which 
consisted  of  Smurr,  Kamen  and  Spencer,  it  was  ordered 
that  stock  of  the  company  be  issued  at  par  in  payment  of 
moneys  advanced  to  the  company.  Pursuant  thereto  there 
were  issued  63  shares  to  John  F.  Kamen,  8  shares  to  Clara 
Peters,  5  shares  to  Mrs.  Fred  W.  Peters,  2  shares  to  Clarice 
Peters,  2  shares  to  Joseph  J.  Kamen  and  i  share  to  Bes- 
sie Spencer.  The  annual  meeting  was  held  July  26,  191 5, 
and  thereafter  new  certificates  bearing  the  company's  new 
name  were  issued  to  all  stockholders,  replacing  the  tempo- 
rary certificates  theretofore  issued.  Smurr  was  re-elected 
president  and  Kamen  was  re-elected  secretary  and  treasurer. 
Early  in  the  spring  of  1915,  when  Smurr  and  Kamen  re- 
alized that  their  business  was  rapidly  approaching  a  state 
of  insolvency,  they  agreed  upon  a  plan  of  re-organization 
which  would  enable  them  to  raise  money  to  carry  the  busi- 
ness over  the  dull  period  and  at  the  same  time  enable  them 
to  continue  as  full  owners  of  the  business  in  equal  shares. 
Shortly  after  the  annual  meeting  Smurr  caused  this  agree- 
ment to  be  reduced  to  writing  by  Albert  O.  Olson,  counsel 
for  the  company  and  solicitor  in  the  case  at  bar  for  de- 
fendants in  error  John  F.  Kamen  and  the  Smurr  &  Kamen 
Company,  by  which  Kamen,  in  effect,  agreed  to  secure  for 
Smurr  one-half  of  the  82  shares  issued  to  Kamen  and  his 
relatives.  Because  of  extraordinary  profits  made  from  war 
contracts  the  company  prospered  quite  beyond  the  expecta- 
tions of  Smurr  or  Kamen,  and  Kamen  repudiated  the  agree- 
ment and  now  claims  that  Smurr  has  no  interest  in  the 
82  shares  in  question.  July  26,  19 16,  an  annual  meeting 
was  held  and  dividends  amounting  to  $600  a  share  were 
declared  and  subsequently  paid.  February  17,  1917,  Smurr 
was  ousted  as  president  and  Kamen  elected  president  and 
treasurer  and  Spencer  was  elected  secretary.  March  16, 
following,  Smurr  filed  his  bill  in  the  circuit  court  of  Cook 
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county  against  the  corporation  and  all  the  stockholders, 
praying  that  a  voluntary  transfer  of  54  shares  of  the  63 
shares  of  stock  theretofore  issued  to  Kamen,  but  which  he 
subsequently  transferred  without  consideration  to  his  wife 
and  two  minor  sons,  be  decreed  to  be  fraudulent  and  void, 
and  that  Kamen  be  ordered  and  decreed  to  surrender  to 
the  corporation  the  63  shares  of  stock  or  that  he  be  ordered 
to  re-issue  said  stock  in  equal  parts  to  himself  and  Smurr; 
and  further,  that  an  account  be  taken  of  the  dividends  paid 
on  said  63  shares  of  stock,  and  that  Kamen  be  ordered  to 
pay  the  amount  received  by  him,  less  any  amount  due  him 
under  the  terms  of  the  Smurr-Kamen  contract,  into  the  ' 
treasury  of  the  company,  or  that  Kamen  be  directed  to  pay 
one-half  of  the  amount  of  said  excess  to  Smurr ;  and  fur- 
ther, that  Kamen  be  ordered  to  re-purchase  for  and  on  be- 
half of  the  corporation  the  17  shares  of  stock  issued  to 
defendants  in  error  Joseph  J.  Kamen,  Clara  Peters,  Mary 
Peters  and  Clarice  Peters,  and  that  in  the  event  of  his  in- 
ability or  failure  so  to  do  the  value  of  said  stock  be  as- 
certained and  Kamen  be  ordered  to  pay  the  same  into  the 
treasury  of  the  corporation,  together  with  dividends  there- 
tofore paid  thereon,  and  for  such  other  and  further  relief 
as  equity  may  require.  Minnie  F.  Kamen,  wife  of  John 
F.  Kamen,  was  appointed  guardian  ad  litem  of  their  minor 
sons,  Willard  B.  Kamen  and  ClifTord  Kamen.  Demurrers 
were  filed  by  all  the  defendants.  The  chancellor  sustained 
the  demurrer  in  so  far  as  the  bill  sought  specific  perform- 
ance of  the  contract  against  Joseph  J.  Kamen,  Mary  Peters, 
Clara  Peters  and  Clarice  Peters,  the  owners  of  the  17  shares 
of  stock  in  dispute,  and  overruled  the  demurrers  filed  by 
the  other  defendants.  All  other  defendants  answered,  de- 
nying Smurr's  right  to  specific  performance  of  the  Smurr- 
Kamen  contract  on  the  ground  that  it  was  illegal  and  void, 
and  on  the  further  ground  that  the  contract  had  been  aban- 
doned by  Smurr  and  that  he  had  accepted  certain  moneys 
in  satisfaction  of  his  claims  thereunder.     The  cause  was 
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referred  to  the  master,  who  took  proof  and  reported  that 
Smurr  was  entitled  to  recover  from  Kamen  one-half  the 
value  of  the  82  shares  of  stock  in  dispute  as  of  July  26, 
1916,  together  with  one-half  the  dividends  paid  on  said 
stock.  Objections  were  heard  and  overruled  and  the  re- 
port was  filed.  The  chancellor  heard  and  overruled  excep- 
tions to  the  report  and  entered  a  decree  directing  that  Smurr 
have  and  recover  from  Kamen  the  sum  of  $64,972,  with 
costs.  No  decree  was  entered  against  the  other  defend- 
ants. The  defendants  to  the  bill  prayed  an  appeal  jointly 
and  severally.  Appeals  were  perfected  by  the  Smurr  &  Ka- 
men Company  and  by  Minnie  F.  Kamen,  individually  and 
as  guardian  ad  litem,  John  F.  Kamen  sued  a  writ  of  error 
out. of  the  Appellate  Court  for  the  First  District.  Joseph 
J.  Kamen,  Mary  Peters,  Clara  Peters  and  Clarice  Peters 
also  sued  out  a  writ  of  error  on  the  ground  that  their  in- 
terests as  stockholders  were  adversely  affected  by  the  de- 
cree. The  several  cases  were  consolidated  for  hearing  in 
the  Appellate  Court  and  separate  judgments  were  entered 
in  each  case  reversing  the  decree  and  remanding  the  cause, 
with  directions  to  dismiss  the  bill  for  want  of  equity.  The 
several  causes  have  been  brought  to  this  court  by  certiorari 
and  are  here  consolidated  for  hearing. 

In  so  far  as  the  corporation,  the  Smurr  &  Kamen  Com- 
pany, is  concerned,  the  82  shares  of  stock  in  dispute  were 
sold  to  the  several  persons  to  whom  the  certificates  were 
issued  and  the  sale  was  unconditional.  This  is  shown  by 
the  records  of  the  corporation,  and  there  is  no  evidence  in 
the  record  before  us  showing  any  agreement  or  understand- 
ing to  the  contrary.  The  four  stockholders  who  owned  the 
17  shares  of  stock  for  which  relief  is  asked  by  the  bill  were 
not  parties  to  the  agreement  between  Smurr  and  Kamen 
and  so  far  as  this  record  shows  had  no  knowledge  of  the 
understanding  between  them,  and  so  the  demurrer  was  prop- 
erly sustained  in  so  far  as  the  bill  sought  specific  perform- 
ance by  them.     The  bill  asks  no  relief  with  respect  to  the 
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two  shares  held  by  Bessie  Spencer,  and  they  will  therefore 
not  be  further  considered.  The  issue  arising  on  this  rec- 
ord is  therefore  narrowed  to  the  rights  of  Smurr  and 
Kamen  under  the  written  agreement  entered  into  by  them 
shortly  after  the  annual  meeting  in  191 5.  This  agreement 
reads  as  follows: 

"This  agreement,  made  this  26th  day  of  July,  A.  D.  191 5,  be- 
tween John  F.  Kamen,  party  of  the  first  part,  and  Samuel  P.  Smurr, 
party  of  the  second  part,  witnesseth : 

"Whereas  the  parties  to  this  agreement  have  been  for  many 
years  jointly  interested  in  the  conduct  and  operation  of  a  machine 
shop  business  in  Chicago,  Cook  county,  Illinois;  and  whereas  each 
of  the  parties  has  heretofore  owned  and  represented  a  one-half 
interest  in  said  business;  and  whereas  it  has  become  necessary  to 
borrow  money  for  the  conduct  of  said  business  and  to  issue  stock 
to  various  other  persons,  and  also  to  issue  a  certificate  for  63  shares 
of  stock  to  John  F.  Kamen  because  of  money  loaned  to  the  com- 
pany by  him;  and  further,  whereas  said  Smurr  has  continued  to 
devote  his  skill,  energy  and  industry  to  the  said  enterprise  or  busi- 
ness heretofore  conducted  as  the  Smurr  &  Kamen  Machine  Com- 
pany and  now  conducted  as  the  Smurr  &  Kamen  Company;  and 
further,  whereas  said  skilled  services  of  said  Smurr  have  con- 
tributed to  the  success  of  the  company  and  it  is  desirous  on  the 
part  of  Kamen  that  said  Smurr  shall  continue  to  devote  his  time 
and  energy  to  the  success  of  said  business : 

"Now,  therefore,  the  following  agreements  are  hereby  entered 
into: 

"ist  It  is  agreed  that  for  the  present  certificates  of  stock  shall 
be  issued  to  all  the  parties  who  have  advanced  money  to  the  com- 
pany on  the  basis  of  the  par  value  of  said  stock,  $100  per  share. 

"2d.  It  is  further  agreed  that  as  soon  as  the  company  is  able 
so  to  do,  that  it  shall  re-purchase  from  the  parties  obtaining  stock 
for  money  advanced  to  the  company  such  stock  so  issued  at  the 
price  of  $200  per  share,  and  that  in  addition  thereto  the  company 
shall  pay  to  John  F.  Kamen  for  his  services  in  financing  the  com- 
pany when  it  was  necessary  to  have  financial  aid,  the  sum  of  $1400, 
said  payments,  however,  to  be  in  lieu  of  and  in  full  of  all  divi- 
dends earned  by  the  company  during  the  year  191 5. 

"In  consideration  of  said  pa3mients  and  emoluments  made,  the 
said  John  F.  Kamen  agrees  with  Smurr  that  he  will  obtain  all 
stock  outstanding  except  the  20  shares  owned  by  the  parties  hereto, 
and  will  either  turn  them  in  to  the  treasury  of  the  company  as 
company  assets  or  agree  that  same  be  re-issued  in  equal  parts  to 
the  parties  hereto,  the  purpose  of  said  agreement  being  to  encour- 
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age  the  said  Smurr  to  devote  his  skill  and  energy  and  to  main- 
tain his  interest  in  said  business,  and  to  further  said  purposes  that 
as  far  as  may  be  legal  and  possible  said  parties  shall  be  equal  in 
power  and  control  and  interest  in  said  business  as  soon  as  the 
payments  above  specified  have  been  made. 

"Witness  our  hands  and  seals  this  26th  day  of  July,  1915. 

John  F.  Kamen,     (Seal) 
Samuel  P.  Smurr.  (Seal)" 

Prior  to  the  time  that  this  agreement  was  made  the  com- 
pany had  never  paid  a  dividend.  Smurr  and  Kamen  had 
been  in  the  business  of  manufacturing  machines,  principally 
screw  machines  and  turret  lathes,  for  twelve  years.  During 
all  this  time  they  had  held  equal  interest  and  authority  in 
the  business.  When  the  company  was  re-organized  and  this 
agreement  was  made  the  prospects  for  the  year  promised 
a  reasonable  return  on  the  money  invested  but  did  not 
promise  unusual  or  extraordinary  profits.  Shortly  after  the 
agreement  in  question  was  signed,  Smurr,  as  president  of 
the  company,  secured  a  contract  for  the  manufacture  of  a 
large  number  of  screw  machines.  This  order  alone  aggre- 
gated $100,000.  From  time  to  time  during  the  winter  of 
191 5-16  Smurr  and  Kamen  talked  about  the  agreement  in 
question,  but  Kamen  took  no  steps  to  buy  the  17  shares  that 
had  theretofore  been  issued  to  his  relatives,  nor  did  he  pay 
himself  the  amount  due  him  under  the  contract  and  re-issue 
the  63  shares  of  stock  to  himself  and  Smurr  in  equal  shares. 
Matters  remained  in  this  unsettled  state  until  the  date  of  the 
annual  meeting,  July  26, 191 6.  During  the  morning  of  that 
day  Smurr  and  Kamen  had  a  further  conversation  regard- 
ing their  agreement.  Kamen  testifies  that  Smurr  said  to 
him,  "J^^ck,  what  are  we  going  to  do?"  and  that  he  replied, 
"We  are  going  to  have  a  meeting  and  declare  a  dividend ;" 
that  Smurr  asked,  "What  are  you  going  to  declare?"  and 
that  he  replied,  "About  $600  per  share ;"  that  Smurr  then 
said,  "How  about  our  engagement?"  and  that  he  replied, 
"Smurr,  I  don't  think  that  agreement  is  worth  a  conti- 
nental;   I  have  had  an  attorney  look  that  up."     Smurr's 
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version  of  the  conversation  is  as  follows:  "I  asked  him 
if  he  had  made  arrangements  with  the  other  stockholders 
to  sell  the  stock  back  to  the  company.  He  replied,  'I  have 
talked  with  them  and  they  wont  stand  for  it;  they  want 
what  is  coming  to  them,  but  they  are  willing  for  us  to  di- 
vide the  $30,000  made  from  the  outside  work.  Smurr,  I 
have  talked  with  a  lawyer  about  this  matter  and  he  has  ad- 
vised me  that  it  would  be  criminal  to  put  over  a  deal  like 
that.*  He  said  he  had  taken  his  copy  of  the  contract  home 
and  his  wife  had  found  it  and  said  that  it  would  not  be 
right  to  go  through  with  it ;  that  he  had  taken  their  money 
and  they  should  have  the  profits,  no  matter  what  they  were. 
Then  I  said,  'Kamen,  how  about  the  agreement?  Didn't 
you  know  what  you  were  signing?  Where  do  I  get  off?  I 
want  to  live  up  to  the  agreement.  If  what  you  say  is  true 
I  get  the  short  end  of  it.  I  am  greatly  disappointed  at 
your  attitude.' "  Propositions  were  made  back  and  forth 
but  no  agreement  was  reached.  The  annual  meeting  was 
held  at  Kamen's  home  and  Kamen  and  his  relatives  ran 
it  to  suit  themselves.  Smurr  was  present,  presided  at  the 
meeting,  and,  so  far  as  the  record  shows,  entered  no  pro- 
test. Subsequent  to  this  meeting  Smurr  and  Kamen  had  a 
number  of  conversations  regarding  the  fulfillment  of  the 
agreement.  The  breach  in  their  relations  continued  to  grow 
more  serious  until  the  final  break  came  in  February,  191 7. 
The  agreement  between  Smurr  and  Kamen  was  pre- 
pared by  the  attorney  regularly  employed  to  do  the  busi- 
ness of  the  corporation  and  his  fee  for  the  work  was  paid 
from  corporate  funds.  Kamen  does  not  deny  the  execution 
of  the  agreement  but  seeks  to  escape  responsibility  under 
it  by  claiming  that  the  agreement  is  void  and  therefore 
incapable  of  enforcement.  Equity  looks  through  forms 
to  the  substance  of  a  transaction,  and  will  not  permit  the 
rights  of  parties  to  be  sacrificed  to  the  mere  letter  but  will 
look  to  the  spirit  of  the  transaction  to  discover  the  truth. 
(Knights  v.  Knights,  300  111.  618.)     This  record  clearly 
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shows  that  as  between  Smurr  and  Kamen  the  $8000  paid 
into  the  company's  treasury  for  the  63  shares  issued  to 
Kamen  and  the  17  shares  issued  to  Kamen's  relatives  was 
regarded  as  a  loan  and  the  stock  was  issued  to  Kamen  and 
his  relatives  to  be  held  in  trust  by  them  for  the  benefit  of 
Kamen  and  Smurr,  and  that  Kamen  agreed  to  transfer  to 
Smurr  one-half  of  this  stock  as  soon  as  he  was  able  to 
pay,  from  dividends  received  on  the  stock,  amounts  equal 
to  $200  a  share  and  an  additional  sum  of  $1400  to  himself. 
By  this  agreement  Kamen  was  to  receive  $14,000  for  the 
$6300  he  put  into  the  company  and  Kamen's  relatives  were 
to  receive  $3400  for  the  $1700  they  put  into  the  company. 
As  between  Kamen  and  Smurr,  it  was  never  understood 
that  the  63  shares  of  stock  were  issued  to  Kamen  in  pay- 
ment of  the  amount  he  had  advanced  the  company.  If  the 
company  had  done  a  normal  business  and  had  made  normal 
profits  this  lawsuit,  in  all  probability,  would  never  have  oc- 
curred. The  bill  alleges  that  "on  July  26,  191 5,  there  was 
owing  by  said  company  to  said  John  F.  Kamen  for  and  on 
account  of  loans  and  advances  $6300,  and  that  to  secure 
the  re-payment  thereof  there  had  been  issued  to  him  a  cer- 
tificate for  63  shares  of  the  capital  stock  of  said  corpora- 
tion." By  their  answers  defendants  in  error  admit  "that 
on  July  26,  191 5,  there  was  owing  by  said  company  to 
said  John  F.  Kamen  for  and  on  account  of  loans  and  ad- 
vances the  sum  of  $6300,  but  defendants  in  error  deny  that 
the  certificate  for  63  shares  issued  to  said  John  F.  Kamen 
was  as  security  and  aver  that  it  was  in  actual  payment  of 
the  obligations  of  the  company  to  him."  There  is  no  pre- 
tense that  Kamen  advanced  any  money  to  the  company 
after  the  directors'  meeting  on  May  i,  191 5.  The  stock 
was  issued  to  him  at  that  time,  and  if  it  was  issued  in 
payment  of  the  $6300,  then  the  company  did  not  owe  Ka- 
men $6300  July  26,  191 5.  As  between  the  corporation  and 
all  others  concerned  the  corporation  paid  its  debt  to  Ka- 
men May  I,  191 5,  but  as  between  Smurr  and  Kamen  the 
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63  shares  issued  to  Kamen  were  held  by  him  as  security 
for  the  re-pa)rment  to  him  of  the  $6300  with  a  bonus  of 
$7700,  with  the  understanding  that  Kamen  was  to  trans- 
fer one-half  of  this  stock  to  Smurr  after  Kamen  was  paid 
what  was  due  him.  Kamen  also  agreed  to  re-purchase  the 
17  shares  of  stock  held  by  his  relatives  and  to  deliver  one- 
half  of  them  to  Smurr.  Kamen  had  sold  these  shares  to  his 
relatives  and  ought  to  have  known  whether  he  could  carry 
out  this  part  of  the  agreement  at  the  time  he  signed  it.  It 
follows,  therefore,  that  Smurr  is  entitled  to  a  decree  com- 
pelling Kamen  to  transfer  to  him  40  shares  of  the  capital 
stock  of  the  Smurr  &  Kamen  Company. 

Holding,  as  we  do,  that  the  corporation  and  the  other 
stockholders  are  not  interested  in  this  collateral  agreement 
between  Smurr  and  Kamen,  we  see  nothing  to  prevent  a 
decree  directing  the  specific  performance  of  the  contract. 
The  right  to  specific  performance  of  a  contract  for  the  sale 
of  corporate  stock  depends  upon  the  character  of  the  stock. 
If  the  shares  are  readily  obtainable  in  the  open  market  spe- 
cific performance  will  not  be  decreed,  but  if  the  shares  have 
no  market  rating  and  cannot  easily  be  obtained  elsewhere 
specific  performance  will  be  granted.  (Hills  v.  McMimn, 
232  111.  488;  5  Pomeroy's  Eq.  Rem. — 2d  ed. — sec.  2174; 
6  Fletcher  on  Corp.  sec.  3899.)  The  record  in  this  case 
shows  that  the  stock  of  the  Smurr  &  Kamen  Company  was 
not  listed  on  the  market  and  that  it  had  no  market  value 
and  that  it  could  not  be  obtained  except  from  stockholders 
who  are  parties  to  this  suit.  Kamen  now  holds  19  shares 
of  the  stock  in  his  own  name  and  his  wife  and  two  minor 
sons  each  hold  18  shares  of  the  stock.  His  wife,  Minnie 
F.  Kamen,  accepted  the  18  shares  in  her  name  with  full 
knowledge  of  the  agreement  between  Kamen  and  Smurr, 
and  neither  she  nor  either  of  Kamen's  minor  sons  paid  any- 
thing for  the  stock  transferred  to  them  by  Kamen.  There 
is  therefore  no  difficulty  in  the  enforcement  of  the  contract 
against  these  defendants,  who  had  notice  or  knowledge  of 
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the  agreement  at  the  time  of  the  alienation  of  the  stock 
or  who  were  objects  of  Kamen's  bounty  and  not  bona  fide 
purchasers  for  value.  They  have  no  equity  against  Smurr, 
who  has  in  good  faith  contracted  with  Kamen  and  given 
value  upon  the  faith  of  his  contract.  Kamen's  wife  and 
sons  are  liable  to  the  same  equity  as  Kamen  and  stand  in 
his  place  and  are  bound  by  what  he  is  bound  in  equity  to 
do.  They  took  the  stock  impressed  with  a  trust  in  favor 
of  Smurr  and  hold  as  trustees  for  him,  and  can  be  com- 
pelled to  specifically  perform  the  agreement  by  transferring 
the  stock  to  Smurr  in  the  same  manner  and  to  the  same 
extent  as  Kamen  must  have  done  had  he  not  transferred  to 
them  the  legal  title. 

It  is  contended  by  defendants  in  error  that  Smurr  has 
surrendered  whatever  rights  he  may  have  had  imder  the 
agreement  in  question  by  participating  in  the  191 6  annual 
meeting  and  by  accepting  a  bonus  of  $15,000  which  the 
stockholders  voted  to  Smurr  and  Kamen  for  their  services 
as  officers  and  active  managers  of  the  corporation.  This 
contention  cannot  be  sustained  in  so  far  as  it  applies  to 
Smurr's  right  to  have  specific  performance  of  his  agree- 
ment with  Kamen  to  transfer  to  him  40  shares  of  the  stock 
of  the  corporation.  It  clearly  appears  from  the  record  that 
it  would  have  done  Smurr  no  good  to  refuse  to  attend  the 
meeting  or  to  protest  against  the  action  taken  at  the  meet- 
ing. His  signing  of  the  new  certificates  as  president  of 
the  corporation  is  not  sufficient  to  show  an  abandonment 
of  the  contract.  He  had  known  Kamen  for  twenty-five 
y^ars  and  had  been  intimately  associated  with  him  in  busi- 
ness for  many  years,  and  he  had  a  right  to  assume  that  he 
might  appeal  to  Kamen's  sense  of  fair  dealing  and  get  him 
to  carry  out  the  terms  of  their  agreement.  In  any  event, 
Kamen  cannot  with  good  grace  urge  that  Smurr  could  not 
trust  him  to  this  extent.  For  the  same  reason  we  hold  that 
he  did  not  lose  his  right  to  one-half  of  the  dividends  de- 
clared and  paid  on  the  63  shares  of  stock  held  by  Kamen. 
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As  we  have  said,  Kamen  was  holding  these  shares  in  trust 
for  the  equal  benefit  of  himself  and  Smurr,  and  Smurr  is 
entitled  to  one-half  of  the  earnings  of  the  stock  while  so 
held.  We  must  hold,  however,  that  Smurr's  acquiescence  in 
the  payment  of  the  dividends  to  the  holders  of  the  other 
19  shares  of  stock  makes  it  inequitable  to  order  Kamen 
to  pay  to  Smurr  any  part  of  the  dividends  paid  to  the  five 
shareholders  other  than  Smurr  and  Kamen.  Smurr  knew 
at  the  time  that  these  shareholders  were  not  parties  to  the 
agreement  and  that  they  were  under  no  obligation  to  return 
the  money  to  the  treasury  of  the  company  or  to  pay  any 
part  of  it  to  him.  He  stood  by  and  permitted  this  dividend 
to  be  declared  and  the  funds  to  be  paid  out  of  the  treasury 
of  the  company  and  is  bound  by  his  conduct  in  that  regard. 
The  stockholders  had  a  right  to  vote  Smurr  and  Kamen 
$15,000  each  as  a  bonus  for  their  successful  management 
of  the  business,  and  Smurr's  acceptance  of  this  bonus  was 
in  no  way  a  settlement  of  his  claim  against  Kamen. 

It  is  also  contended  that  specific  performance  cannot  be 
decreed  because  the  contract  lacks  mutuality.  Want  of  mu- 
tuality is  not  necessarily  a  defense  to  the  specific  perform- 
ance of  a  contract,  {Armstrong  Paint  and  Varnish  Works  v. 
Continental  Can  Co.  {ante,  p.  102,)  and  it  is  certainly  no 
defense  in  view  of  the  facts  in  this  case,  because  Smurr  has 
fully  performed  his  part  of  the  contract.  {Oswald  v.  Nehls, 
233  111.  438.)  The  contract  in  question  clearly  implies  an 
agreement  on  the  part  of  Smurr  to  serve  the  corporation 
as  its  president  and  to  devote  his  skill  and  energy  to  the 
conduct  of  the  business  of  the  corporation,  and  the  fact  that 
he  has  served  the  company  faithfully  and  has  brought  into 
the  business  his  skill  and  energy  and  has  provided  the  com- 
pany with  valuable  contracts  from  which  the  extraordinary 
profits  were  made,  supplies  mutuality  to  the  contract  if  it 
did  not  exist  before. 

The  judgments  of  the  Appellate  Court  and  the  decree 
of  the  circuit  court  are  reversed  and  the  cause  is  remanded 
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to  the  circuit  court  of  Cook  county,  with  directions  to  en- 
ter a  decree  in  accordance  with  the  views  herein  expressed. 

Reversed  and  remanded,  with  directions. 

Mr.  Justice  Carter,  dissenting. 


(No.  13896. — Decree  affirmed.) 
J.  Frank  Page,  Defendant  in  Error,  vs.  Edward  T.  Page, 

Plaintiff  in  Error. 

Opinion  filed  December  22, 1^21 — Rehearing  denied  Feb.  8,  ip22. 

1.  Partition — burden  is  on  defendant  to  prove  his  claim  that 
parties  agreed  on  certain  division  line.  In  a  partition  suit  between 
two  tenants  in  common  of  city  lots,  on  which  each  has  erected  a 
building,  one  of  which  extends  over  the  dividing  line,  the  burden 
is  on  the  defendant  to  prove  his  claim  that  he  and  the  complainant 
had  agreed  on  a  division  line  midway  between  the  two  buildings 
in  the  event  of  a  subsequent  partition. 

2.  Same — what  is  a  proper  division  by  commissioners  where  an 
easement  is  involved.  In  a  suit  between  two  tenants  in  common 
for  partition  of  city  property  which  has  an  easement  for  light  and 
air  on  one  side  of  the  property,  the  commissioners,  in  making  an 
equal  division  according  to  the  statute,  may  take  into  consideration 
the  relative  values  because  of  the  easement,  and  in  dividing  the 
property  may  give  more  land  to  one  side  to  equalize  it  with  the 
greater  value  of  the  other. 

3.  Same — what  is  necessary  to  decree  for  owelty.  The  court 
may  award  the  payment  of  money  as  owelty  in  order  to  equal- 
ize the  shares  of  the  parties  in  a  partition  suit,  but  before  it  can 
do  so  it  must  appear  that  the  requirement  of  owelty  is  equitably 
necessary. 

4.  Same — when  grantors  of  easement  are  not  necessary  parties. 
The  owners  of  land  adjoining  city  property  involved  in  a  parti- 
tion suit  and  who  have  granted  an  easement  for  light  and  air  to 
the  tenants  in  common  of  the  property  being  partitioned  are  not 
necessary  parties  to  the  suit. 

Writ  oi^  Error  to  the  Superior  Court  of  Cook  county ; 
the  Hon.  Denis  E.  Sui^uvan,  Judge,  presiding. 
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Edward  J.  KEi^iyEY,  for  plaintiff  in  error. 
Worth  E.  Caywr,  for  defendant  in  error. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court: 

Lots  14,  15  and  16  in  block  2  in  East  End  subdivision, 
sections  12  and  13,  township  38,  north,  range  14,  east,  in 
Cook  county,  Illinois,  in  the  order  named,  from  south  to 
north,  each  fifty  feet  wide,  front  east  on  Everett  avenue,  in 
the  city  of  Chicago.  On  July  31,  19 19,  J.  Frank  Page 
filed  a  bill  against  his  brother,  Edward  T.  Page,  for  the 
partition  of  lot  15,  the  north  five  feet  of  lot  14,  the  south 
thirty  feet  of  lot  16,  together  with  an  easement  for  light 
and  air  over  the  south  eight  feet  of  the  north  twenty  feet 
of  lot  16. 

In  the  year  1908  the  two  brothers  were  the  owners,  as 
tenants  in  common,  of  lot  1 5  and  the  south  twenty-nine  feet 
of  lot  16.  In  that  year  the  complainant  built  a  dwelling 
house  on  the  south  twenty-three  feet  of  lot  15  and  his 
brother  built  a  dwelling  house  on  the  south  twenty  feet  of 
lot  16  and  the  north  eight  feet  of  lot  15,  and  since  that  time 
they  have,  respectively,  occupied  continuously,  by  their  ten- 
ants, the  houses  so  built.  After  the  completion  of  the  houses 
the  parties  acquired  title,  as  tenants  in  common,  to  the  north 
five  feet  of  lot  14  and  the  south  one  foot  of  the  north 
twenty-one  feet  of  lot  16,  together  with  a  perpetual  ease- 
ment for  the  purpose  of  light  and  air  over  the  south  eight 
feet  of  the  north  twenty  feet  of  lot  16.  The  bill  alleged 
that  at  the  time  the  houses  were  constructed  it  was  agreed 
that  each  party  should  thereafter  "hold  and  own  the  dwell- 
ing house  constructed  by  him  separately  and  not  as  a  tenant 
in  common  with  the  other;"  that  the  complainant  was  en- 
titled to  an  undivided  one-half  of  the  premises,  together 
with  the  building  constructed  by  him  on  .the  south  twenty- 
three  feet  of  lot  15;  that  Edward  T.  Page  was  entitled  to 


iw 


Feb. '22.]  Page  v.  Page.  193 

an  undivided  one-half  of  the  premises,  together  with  the 
building  constructed  by  him  on  the  south  twenty  feet  of 
lot  1 6  and  the  north  eight  feet  of  lot  15,  and  that  each  of 
the  parties  was  entitled  to  an  undivided  one-half  interest 
in  the  easement  over  the  south  eight  feet  of  the  north  twenty 
feet  of  lot  16. 

The  defendant,  Edward  T.  Page,  filed  an  answer  admit- 
ting the  ownership  of  the  lots,  the  erection  and  occupancy 
of  the  houses  and  the  agreement  between  the  complainant 
and  the  defendant  that  each  should  hold  and  own  his  dwell- 
ing house  as  his  own  property  and  not  as  tenant  in  com- 
mon with  the  other,  but  alleging  that  prior  to  the  erection 
of  the  houses  it  was  agreed  between  the  complainant  and 
the  defendant  that  the  dividing  line  between  the  property 
of  the  complainant  and  that  of  the  defendant  should  run 
midway  between  the  north  wall  of  the  complainant's  dwell- 
ing and  the  south  wall  of  the  defendant's,  said  line  being 
approximately  between  the  north  17.38  feet  and  the  south 
32.62  feet  of  lot  15,  and  that  should  the  land  ever  be  divided 
between  the  parties  this  line  should  be  the  dividing  line  be- 
tween the  land  so  partitioned;  that  it  was  further  agreed 
that  in  case  of  the  partition  upon  the  line  between  the  two 
buildings,  if  such  division  gave  the  defendant  a  greater 
frontage  than  complainant  of  the  land  theretofore  owned 
by  them  and  not  subsequently  sold,  the  defendant  would 
pay  to  the  complainant,  in  cash,  the  reasonable  value  of 
such  excess  over  one-half  the  land  so  owned  in  common 
by  the  complainant  and  the  defendant.  By  his  answer  the 
defendant  declared  himself  ready  and  willing  to  pay,  and 
offered  to  pay,  the  complainant  the  reasonable  value  of  such 
land,  if  any,  in  excess  of  one-half  of  that  so  owned  in  com- 
mon by  the  complainant  and  the  defendant,  which  would 
come  to  the  defendant  by  virtue  of  the  partition. 

The  cause  was  referred  to  a  master  to  take  the  evidence, 
and  he  made  his  report  finding  the  issues  in  favor  of  the 
complainant.  The  court  confirmed  the  master's  report  and 
.«ioi-ia 
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rendered  a  decree  that  each  of  the  parties  was  entitled  to 
half  of  the  premises,  together  with  the  buildings  by  them 
respectively  constructed,  and  that  each  was  entitled  to  one- 
half  of  the  easement  over  the  south  eight  feet  of  the  north 
twenty  feet  of  lot  16,  and  commissioners  were  appointed 
to  make  partition  of  the  premises.    The  commissioners  re- 
ported that  they  had  set  off  to  the  complainant  in  severalty 
for  his  interest  and  share  of  said  premises,  (being  the  one- 
half  part  thereof  according  to  the  relative  value  thereof,) 
the  north  five  feet  of  lot  14  and  all  of  lot  15  except  the 
north  nine  and  one-half  feet  thereof,  and  that  they  set  off 
to  Edward  T.  Page  in  severalty  for  his  interest  and  share 
in  said  premises,  (being  the  one-half  part  thereof  according 
to  the  relative  value  thereof,)  the  north  nine  and  one-half 
feet  of  lot  15  and  the  south  thirty  feet  of  lot  16,  together 
with  a  perpetual  easement  for  the  purpose  of  light  and  air 
over  the  south  eight  feet  of  the  north  twenty  feet  of  lot  16. 
Exceptions  of  the  defendant  to  the  report  of  the  commis- 
sioners were  overruled,  the  report  was  confirmed,  and  the 
defendant,  Edward  T.  Page,  has  sued  out  a  writ  of  error. 
The  only  serious  contest  in  the  case  is  as  to  the  alleged 
agreement  fixing  the  division  line  between  the  two  owners. 
The  complainant  does  not  question  the  right  of  the  defend- 
ant to  have  such  an  agreement  enforced  in  this  proceeding 
but  denies  that  any  such  agreement  was  made.    The  defend- 
ant testified  that  before  the  work  on  the  building  was  be- 
gun he  and  his  brother  and  their  wives  were  on  the  prem- 
ises;   that  he  and  Frank  stepped  off  the  lines,  and  Frank 
chose  to  build  his  house  on  the  south  line  of  lot  15,  which 
was  the  south  line  of  the  property  which  they  then  owned 
in  common.     Edward  chose  to  build  his  house  on  the  loca- 
tion where  it  was  subsequently  built,  and  said  that  the  line 
of  division  would  come  up  close  to  his  building,  and  asked 
what  arrangements  they  should  make  as  to  any  future  divi- 
sion.    Frank  replied,  "We  will  divide  it  midway  between 
the  two  buildings,"  and  Edward  inquired  what  price  he 
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would  have  to  pay  for  the  difference  in  the  number  of 
feet,  and  they  then  agreed  that  the  price  should  be  its  value 
at  the  time  of  the  division.  Excavations  for  the  buildings 
were  begun  on  July  5,  1908,  and  a  short  time  afterward 
Edward  and  Frank  were  on  the  premises,  together  with 
Otto  Besthoff,  whose  wife  was  a  sister  of  Edward's  wife. 
Besthoff  testified  that  he  asked  where  the  division  was,  and 
Frank  replied  that  it  was  "between  these  two  lots  here; 
right  between  the  runway;  between  the  two  houses,"  and 
pointed  with  his  hand  to  a  place  approximately  half  way 
between  the  two  houses.  The  complainant  denied  both  of 
these  conversations. 

William  G.  Wise,  who  was  an  attorney  and  had  acted 
for  both  the  brothers  during  the  time  they  were  acquiring 
the  property  and  afterward,  testified  that  three  or  four  years 
before  the  filing  of  the  bill  he  had  been  in  consultation  with 
the  two  brothers  three  or  four  times  relative  to  the  divi- 
sion of  the  property;  that  Edward  wanted  five  feet  more 
than  half  of  the  property,  but  Frank  would  not  consent  be- 
cause a  lot  thirty-seven  and  a  half  feet  wide,  which  would 
be  the  width  that  was  left  to  him,  would  not  be  sufficient 
for  the  construction  of  an  apartment  building,  for  which 
the  property  had  become  available,  and  that  Edward  did 
not  claim  at  any  time  during  the  negotiations  that  any  agree- 
ment had  ever  been  made  in  regard  to  the  division.  Both 
the  complainant  and  Wise  testified  that  the  first  time  their 
attention  was  called  to  the  fact  that  Edward  claimed  there 
was  a  parol  partition  was  in  July,  19 19,  when  they  learned 
Edward  had  filed  an  affidavit  in  which  he  made  such  a  claim. 
After  the  construction  of  the  two  houses  Edward  built  a 
summer  house  and  a  chicken  house  with  a  yard,  which  were 
almost  entirely  south  of  the  line  running  midway  between 
the  two  houses.  After  Edward  disposed  of  his  chickens 
Frank  occupied  the  chicken  house  and  yard  for  his  dogs  for 
a  time,  so  that  the  use  of  the  property,  except  for  the  houses, 
was  apparently  common  and  gave  no  effect  to  any  partition. 
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The  burden  of  proving  the  agreement  was  on  the  de- 
fendant. The  parties  in  interest  testified  directly  contrary. 
Besthoff's  corroboration  of  Edward  is  o'ffset  by  Wise's  tes- 
timony that  in  the  negotiations  for  a  division  for  several 
years  before  the  filing  of  the  bill  Edward  made  no  claim 
to  the  agreement  which  he  now  insists  upon,  or  any  other 
agreement  in  regard  to  the  division  of  the  property.  It  can 
not  be  said  that  there  is  a  preponderance  of  evidence  in 
favor  of  the  defendant's  claim  that  an  agreement  fixing  the 
dividing  line  was  made.  The  finding  of  the  chancellor  was 
in  accordance  with  the  weight  of  the  evidence. 

It  is  alleged  in  the  bill  and  admitted  in  the  answer  that 
the  plaintiflF  in  error  and  the  defendant  in  error  made  a 
warranty  deed  to  James  E.  Bell  and  Alanson  M.  Hews  on 
January  18,  1912,  of  the  north  twenty  feet  of  lot  16,  and 
in  such  deed  reserved  to  themselves  an  easement  over  the 
south  eight  feet  of  the  north  twenty  feet  of  the  lot  for  the 
purpose  of  light  and  air,  and  that  subsequently  the  terms 
and  conditions  were  altered  and  modified  by  an  agreement 
in  writing  between  the  complainant  and  the  defendant  and 
their  wives  as  parties  of  the  first  part  and  Bell  and  Hews 
and  their  wives  as  parties  of  the  second  part,  whereby  a 
perpetual  easement  for  the  purpose  of  light  and  air  over  the 
south  eight  feet  of  said  north  twenty  feet  was  conveyed  by 
Bell  and  Hews  and  their  wives  to  the  plaintiff  in  error.  The 
plaintiff  in  error  insists  that  the  easement  was  indivisible, 
and  it  was  the  duty  of  the  court  to  determine  its  value,  to 
direct  the  commissioners  to  divide  the  land  equally,  regard- 
less of  the  easement,  and  to  award  owelty  on  account  of 
the  easement,  to  equalize  the  partition.  The  statute  fixes 
the  duty  of  the  commissioners  in  a  partition  proceeding 
to  divide  the  property  equally,  quantity  and  quality  rela- 
tively considered,  and  if  they  cannot  do  this,  to  value  each 
parcel  of  the  property  separately,  and  the  decree  was  in  ac- 
cordance with  the  statute.  The  property  was  all  in  one  body 
and  the  easement  was  for  the  benefit  of  the  whole.    It  could 
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not  be  conveyed  or  valued  separately.  The  land  could  be 
valued  with  the  easement  or  without  the  easement,  but  the 
easement  alone  could  not  be  valued  apart  from  the  land,  for 
it  had  no  existence  without  the  land.  The  commissioners 
divided  the  property  by  an  east  and  west  line,  and  the  north 
part  would  naturally  get  the  benefit  of  the  easement  and  be 
enhanced  in  value  more  than  the  south  part  by  its  existence. 
This  difference  in  value  was  taken  into  consideration  by  the 
commissioners,  and,  quantity  and  quality  relatively  consid- 
ered, they  divided  the  property  equally  according  to  their 
judgment,  giving  more  land  on  the  south  side  to  equalize 
it  with  the  greater  value  of  the  north  side.  The  court  may 
award  the  payment  of  money  as  owelty  in  order  to  equal- 
ize the  shares  of  the  parties  in  a  partition,  but  before  it 
can  do  so  it  must  appear  that  the  requirement  of  owelty  is 
equitably  necessary.  The  decree  ordered  an  equal  division, 
the  commissioners  reported  an  equal  division,  and  it  does 
not  appear  that  it  was  unequal  or  unjust. 

It  is  insisted  that  James  E.  Bell  and  Alanson  M.  Hews 
and  their  wives  should  have  been  made  parties  to  the  pro- 
ceeding because  they  were  the  owners  in  fee  of  the  eight 
feet  in  which  the  easement  existed,  and  were  therefore  par- 
ties in  interest  whom  the  statute  required  to  be  made  parties 
to  a  bill  for  partition.  The  bill  did  not  seek  to  partition 
the  eight  feet  of  which  they  were  the  owners  or  any 
other  property  in  which  they  were  interested.  The  ease- 
ment which  they  had  granted  was  a  part  of  the  property 
of  which  the  plaintiff  in  error  and  the  defendant  in  error 
were  tenants  in  common  and  in  which  they  were  the  only 
parties  interested,  and  there  was  no  more  reason  for  mak- 
ing the  grantors  of  the  easement  parties  than  there  was  of 
making  the  grantors  of  the  property  which  they  owned  in 
fee  parties  defendant. 

The  decree  will  be  affirmed.  ^^^^^^  ^^^^^ 
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(No.  14231. — ^Judgment  reversed.) 

Lii^UAN  H.  Kei.i*ER,  Admx.  Appellant,  vs.  The  North 
American  Life  Insurance  Company,  Appellee. 

Opinion  filed  December  22,  ip2i — Rehearing  denied  Feb.  10,  ip22, 

1.  Debtor  and  creditor — giving  of  a  note  does  not  extinguish 
debt  in  absence  of  agreement.  A  note  given  by  a  debtor  for  a 
precedent  debt  will  not  be  held  to  extinguish  the  debt  in  the  ab- 
sence of  an  agreement  to  that  effect,  as  a  mere  propiise  to  pay  can 
not,  of  itself,  be  regarded  as  an  effective  payment,  but  the  note 
will  be  considered  as  conditional  payment  or  as  collateral  security 
or  as  an  acknowledgment  or  memorandum  of  the  amount  ascer- 
tained to  be  due. 

2.  Insurance — when  notes  given  for  life  insurance  premiums 
are  not  accepted  as  payment.  Where  life  insurance  policies  are  in 
force  only  two  years,  and  the  insured,  after  failing  to  pay  his  third 
annual  premiums,  makes  application  to  have  the  policies  re-instated, 
the  action  of  the  company  in  re-instating  the  insurance  upon  pay- 
ment of  one- fourth  of  the  premiums  in  cash  and  the  giving  of 
notes  for  the  balance  does  not  amount  to  an  express  agreement 
to  receive  the  notes  as  absolute  payment  of  the  premiums,  where 
the  notes  and  the  receipts  both  state  that  the  notes  are  accepted 
with  the  understanding  that  "all  benefits  whatever  which  payment 
in  cash  of  said  premium  would  have  secured  shall  become  immedi- 
ately void"  if  the  notes  are  not  paid  at  maturity. 

3.  Same — when  notes  and  receipts  given  for  premiums  must  be 
construed  with  insurance  contract.  Paragraph  3  of  section  i  of 
the  act  of  1907,  (Laws  of  1907,  p.  367,)  providing  that  a  life  in- 
surance policy  and  the  application  therefor  shall  constitute  the 
entire  contract  between  the  parties,  does  not  prevent  the  making 
of  an  agreement  for  re-instatement  extending  the  time  for  the 
payment  of  the  premiums  and  setting  forward  the  time  of  for- 
feiture, and  in  such  case  the  notes  given  in  part  payment  of  the 
lapsed  premiums,  and  the  receipts  therefor,  must  be  construed  with 
the  application  for  re-instatement  and  with  the  insurance  contract. 

4.  Same — when  insured  is  not  entitled  to  loan  or  extended  in- 
surance  under  paragraphs  6  and  7  of  section  i  of  act  of  ipo/.  An 
insured  whose  policies  have  been  in  force  only  two  years  and  who 
has  failed  to  pay  the  third  annual  premiums  when  due  is  not  en- 
titled to  the  loan  value  or  stipulated  insurance  which  paragraphs  6 
and  7  of  section  i  of  the  act  of  1907  (Laws  of  1907,  p.  368,)  com- 
pel life  insurance  policies  to  provide  after  the  payment  of  three 
full  years'  premiums  in  cash,  where  he  secures  re-instatement  by 
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paying  only  one-fourth  of  the  third  annual  premiums  in  cash  and 
by  giving  notes  for  the  balance,  which  are  not  accepted  by  the 
company  as  absolute  payment. 

5.  Same — when  payment  of  premiums  is  a  condition  precedent 
to  liability  of  life  insurance  company.  In  the  absence  of  special 
agreement  the  payment  in  cash  of  premiums  which  are  due  is  a 
condition  precedent  to  or  at  least  concurrent  with  the  assuming 
of  any  obligation  by  a  life  insurance  company  in  re-instating  lapsed 
policies. 

6.  Same — retention  of  notes  after  maturity  is  not  a  waiver  of 
condition  to  pay  premiums  on  which  they  were  given.  Where  a 
life  insurance  company,  upon  re-instating  lapsed  policies,  accepts 
notes  given  in  part  payment  of  the  lapsed  premiums  on  express 
condition  that  all  benefits  under  the  policies  shall  be  forfeited  if 
the  notes  are  not  paid  at  maturity,  the  retention  of  the  notes  after 
maturity  is  not  a  waiver  of  the  condition  on  which  they  were  given 
but  is  consistent  with  the  assertion  of  forfeiture,  as  they  may  be 
held  by  the  insurer  merely  as  evidence  of  their  non-payment. 

7.  Same — insurance  statutes  are  enacted  on  principles  of  public 
policy.  Statutes  on  insurance  are  enacted  as  a  shield  and  not  as  a 
sword,  and  they  declare  principles  of  public  policy  in  the  protec- 
tion of  the  interests  of  the  general  public  by  putting  the  insurance 
business  on  a  sound  financial  basis  as  well  as  by  guaranteeing  the 
policyholder  sound  insurance. 

Appeai,  from  the  First  Branch  Appellate  Court  for  the 
First  District ; — ^heard  in  that  court  on  writ  of  error  to  the 
Circuit  Court  of  Cook  county ;  the  Hon.  Oscar  E.  Heard, 
Judge,  presiding. 

ScHUYi^ER  &  WEiNFEiyD,  (Cari,  J.  ApPEiyiy,  of  coun- 
sel,) for  appellant. 

Thomas  E.  Rooney,  and  Ferdinand  Goss,  for  appellee. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court : 

December  30,  191 1,  the  North  American  Life  Insurance 
Company,  appellee,  issued  two  policies  for  $50,000  each  on 
the  life  of  Rudolph  C.  Keller,  in  which  Keller's  estate  was 
named  as  the  beneficiary.  December  30,  19 12,  Keller  failed 
to  pay  the  second  annual  premium  and  the  policies  subse- 
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quently  lapsed.  February  19,  1913,  Keller  made  applica- 
tion for  re-instatement,  and  at  the  same  time  requested  that 
one  of  the  policies  be  canceled,  and  that  two  new  policies 
be  issued  in  lieu  thereof, — one  for  $30,000,  naming  Kel- 
ler's estate  as  the  beneficiary,  and  the  other  for  $20,000, 
naming  Eleanor  Delaney  (now  Eleanor  Chapman)  as  bene- 
ficiary. Both  requests  were  granted.  The  latter  policy  was 
before  us  in  Chapman  v.  North  American  Life  Ins,  Co.  292 
111.  179,  but  none  of  the  questions  involved  here  were  then 
considered  or  decided.  At  the  time  of  this  re-instatement 
Keller  paid  the  premium  due  on  each  of  the  policies  for 
the  half  year  ending  June  30,  1913.  At  the  end  of  this 
period  he  again  failed  to  pay  the  premium  due  and  the  poli- 
cies subsequently  lapsed.  July  8,  191 3,  Keller  filed  a  sec- 
ond application  for  re-instatement,  which  was  granted,  and 
the  premiums  were  paid  to  December  30,  19 13.  On  the 
last  named  date  there  were  due  on  the  policies  payable  to 
the  estate  of  Keller,  premiums  amounting  to  $1581.61  for 
the  year  19 14.  These  premiums  were  not  paid  and  the  poli- 
cies in  due  course  lapsed.  February  25,  19 14,  Keller  made 
the  third  application  for  re-instatement,  which  was  allowed 
and  the  premiums  for  the  year  1914  were  paid  by  cash  and 
notes,  as  follows : 

Policy  No.      Am*t.        Annual  Prem.        Pd.  in  cash        Pd.  by  note 

18098  $50,000  $988.50  $248.50  $740.00 

18099  $30,000  $593- 10  $149.10  $444.00 

$80,000  $1,581.60  $397.60         $1,184.00 

The  note  given  in  part  payment  of  the  premium  due  on 
the  $5a,ooo  policy  reads : 

"Due  6/30/14.  Pol.  No.  18098.         Dec.  30,  ipis, — $740. 

"Six  months  after  date  I  promise  to  pay  to  the  North  Ameri- 
can Life  Insurance  Company  of  Chicago  seven  hundred  forty  and 
no/ioo,  value  received,  with  interest  at  the  rate  of  five  per  cent  per 
annum,  at  1702  North  American  bldg.,  Chicago,  Illinois. 

"It  is  agreed  that  this  note  is  given  in  part  payment  of  premium 
due  1 2/30/ 191 3  on  policy  No.  18098,  with  the  understanding  that 
all  claims  to  further  insurance,  and  all  benefits  whatever  which 
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payment  in  cash  of  said  premium  would  have  secured,  shall  become 
immediately  void  and  forfeited  to  said  company  if  this  note  is  not 
paid  at  maturity.  ^  C.  Keller." 

The  receipt  issued  by  the  company  reads : 

"Received  from  owner  of  policy  No.  18098,  $248.50  in  cash  and 
a  promissory  note  for  the  balance  of  the  annual  payment  due  there- 
on December  30,  1913,  subject  to  the  following  agreement: 

"It  is  agreed  that  this  receipt  is  given  and  accepted  with  the 
understanding  that  all  claims  to  further  insurance,  and  all  bene- 
fits whatever  which  payment  in  cash  of  said  premium  would  have 
secured,  shall  become  immediately  void  and  be  forfeited  to  said 
company  if  the  promissory  note  or  notes  given  in  payment  for  the 
premium  due  as  above  be  not  paid  at  maturity. 
$740.00.— Due  June  30,  1914.  j.  H.  McNamara,  President, 

"Countersigned  Feb.  25,  1914:   r.  g.  Messinger,  Cashier/* 

The  note  and  receipt  referring  to  the  $30,000  policy  are 
exactly  the  same  except  as  to  policy  number  and  amount. 
April  7,  19 1 4,  Keller  had  the  $30,000  policy  changed  to  one 
for  $20,000  and  one  for  $10,000,  both  payable  to  his  es- 
tate. About  ten  days  before  the  premium  notes  were  due 
the  company  notified  Keller  in  writing  that  they  would  be 
due  June  30,  19 14.  The  notes  were  not  paid  and  were 
produced  by  the  company  on  the  trial.  May  15,  1915,  Kel- 
ler died.  The  last  payment  made  to  the  company  was  the 
one  made  by  Keller  at  the  time  of  his  third  re-instatement, 
February  25,  19 14.  So  far  as  the  record  shows,  there  was 
no  communication  or  further  transaction  between  Keller 
and  the  company  after  June  20,  1914.  Lillian  H.  Keller, 
widow  of  the  insured,  was  appointed  administratrix  of  his 
estate,  and  brought  suit  for  $80,000  and  interest  on  the 
three  policies  payable  to  his  estate. 

Appellant  claims  that  the  third  year's  premiums  were 
paid  by  the  cash  and  notes  given  the  company  February  25, 
1914,  and  that  the  provision  in  the  notes  and  receipts  that 
the  policy  would  become  void  if  the  notes  were  not  paid 
at  maturity  was  not  binding  because  of  certain  provisions 
of  "An  act  relating  to  the  transaction  of  the  business  of 
life  insurance  in  the  State  of  Illinois,  and  regulating  the 
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conditions  and  provisions  of  policies  of  life  insurance  com- 
panies, organized  under  the  laws  of  this  State,  or  doing 
business  herein,"  approved  May  20,  1907,  and  in  force  Jan- 
uary I,  1908.  (Laws  of  1907,  pp.  367-370.)  The  first  pro- 
vision on  which  appellant  relies  is  that  contained  in  para- 
graph 3  of  section  i  of  the  act,  which  provides  "that  the 
policy,  together  with  the  application  therefor,  a  copy  of 
which  application  shall  be  endorsed  upon  or  attached  to 
the  policy  and  made  a  part  thereof,  shall  constitute  the  en- 
tire contract  between  the  parties;"  and  the  second  provi- 
sions on  which  she  relies  are  those  contained  in  paragraph  6 
of  the  same  section,  which  provides  that  the  policy  issued 
by  the  company  must  make  provision  "that  after  three  full 
years'  premiums  have  been  paid,  the  company,  at  any  time, 
while  the  policy  is  in  force,  will  loan,  on  the  execution  of 
a  proper  note  or  loan  agreement  by  the  insured,  and  on 
proper  assignment  and  delivery  of  the  policy  and  on  the 
sole  security  thereof,"  any  sum  of  money  less  than  the  re- 
serve at  the  end  of  the  current  policy  year  on  the  policy, 
and  on  the  dividend  additions  thereto,  if  any,  on  certain 
conditions  not  here  important,  and  which  provides  further 
that  "no  condition  other  than  as  herein  provided  shall  be 
exacted  as  a  prerequisite  to  any  such  loan;"  and  also  the 
provisions  of  paragraph  7  of  the  same  section,  which  pro- 
vides that  the  policy  shall  contain  provisions  "that  in  the 
event  of  default  in  premium  payments,  after  premium  shall 
have  been  paid  for  three  years,  the  insured  shall  be  entitled 
to  a  stipulated  form  of  insurance,  the  net  value  of  which 
shall  be  at  least  equal  to  the  reserve  at  the  date  of  default 
on  the  policy  and  on  dividend  additions  thereto,  if  any," 
less  a  specified  percentage ;  and  also  the  provisions  of  par- 
agraph 4  of  section  2  of  the  act,  which  provides  that  no 
policy  of  insurance  shall  contain  "a  provision  for  forfeiture 
of  the  policy  for  failure  to  re-pay  any  loan  on  the  policy, 
or  to  pay  interest  on  such  loan  while  the  total  indebtedness 
on  the  policy  is  less  than  the  loan  value  thereof." 
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The  policies  in  question  conform  to  these  requirements 
of  the  statute.  They  provide  that  cash  loans  will  be  granted 
on  the  sole  security  of  the  policy  and  proper  assignment  of 
the  same  at  any  time  while  the  policy  is  in  force,  "after 
premiums  have  been  paid  in  cash  for  three  full  years,"  for 
a  sum  specified  in  the  policy,'  at  the  rate  of  five  per  cent 
per  annum.  The  policies  contain  a  table  of  loan  and  sur- 
render values.  They  provide  that  after  the  policy  has  been 
in  force  and  the  premiums  have  been  paid  in  cash  for  three 
full  years  the  policies  will  be  extended  for  a  term  of  two 
years  and  four  months  at  their  full  face  value  if  there 
be  no  indebtedness  to  the  company,  and  at  a  less  value  if 
there  be  indebtedness,  or  endorsed  for  paid-up  life  insur- 
ance for  $4320,  or  will  have  a  cash  surrender  or  loan  value 
of  $1520.  They  provide  further  that  after  premiums  shall 
have  been  paid  in  cash  for  three  full  years,  if  any  subse- 
quent premium  is  not  paid  within  one  month  after  the  day 
when  due,  and  if  the  policy  is  not  surrendered  for  its  cash 
surrender  value  or  endorsed  for  paid-up  life  insurance,  the 
insurance  will  be  automatically  extended  as  non-participat- 
ing paid-up  term  insurance  for  certain  periods  and  on  cer- 
tain conditions  specified. 

Appellant's  contention,  therefore,  amounts  to  this :  The 
acceptance  by  the  company  of  the  cash  and  the  notes  at 
the  time  of  the  third  re-instatement  constituted  a  payment 
of  the  third  year's  premium,  and  when  the  fourth  year's 
premium  was  not  paid  the  automatic  extended  insurance 
clause  of  the  policy  became  operative,  and  the  policies  not 
being  surrendered  for  their  cash  surrender  value  nor  en- 
dorsed for  paid-up  insurance,  were  by  their  own  terms  au- 
tomatically extended  for  a  term  of  two  years  and  four 
months  at  their  full  face  value  of  $80,000,  and  Keller  hav- 
ing died  during  the  term,  appellant  was  entitled  to  recover 
this  amount  with  interest,  less  the  indebtedness  represented 
by  the  notes,  or  a  total  sum  of  $93j935.52. 
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Appellee  contends,  first,  that  failure  to  pay  the  notes 
June  30,  19 1 4,  caused  the  policies  to  lapse,  as  plainly  pro- 
vided in  the  notes  and  receipts,  and  that  there  was  there- 
after no  liability  under  the  policies;  and  second,  that  if 
there  was  any  liability  under  the  policies,  then,  under  the 
plain  provisions  of  the  automatic  extended  insurance  clause, 
the  indebtedness  represented  by  the  notes  should  be  first 
deducted  from  the  cash  surrender  value  and  tlie  difference 
then  applied  to  the  purchase  of  term  insurance  for  a  period 
of  two  years  and  four  months,  which  would  in  this  case 
amount  to  $14,568.40. 

The.  circuit  court  of  Cook  county  held  that  the  policies 
were  in  force  and  that  the  amount  due  under  the  automatic 
extended  insurance  clause  of  the  policies  was  $14,568.40 
with  interest,  and  gave  judgment  in  favor  of  appellant  for 
$17,378.77.  Appellant  sued  a  writ  of  error  out  of  the  Ap- 
pellate Court  for  the  First  District  and  presented  her  con- 
tentions by  proper  assignment  of  errors.  Appellee  assigned 
cross-errors,  which  presented  its  contentions.  The  Appel- 
late Court  affirmed  the  judgment  of  the  circuit  court  and 
allowed  a  certificate  of  importance,  pursuant  to  which  this 
appeal  is  prosecuted.  All  the  questions  presented  in  the 
courts  below  are  presented  by  assignments  of  errors  and 
cross-errors. 

The  first  and  most  important  question  is,  Were  the  poli- 
cies in  force  when  the  insured  died?  At  the  outset  we 
find  the  law  reasonably  well  settled  that  a  note  given  by 
a  debtor  for  a  precedent  debt  will  not  be  held  to  extinguish 
the  debt  in  the  absence  of  an  agreement  to  that  effect,  but 
will  be  considered  as  conditional  payment  or  as  collateral 
security  or  as  an  acknowledgment  or  memorandum  of  the 
amount  ascertained  to  be  due.  The  doctrine  proceeds  on 
the  obvious  ground  that  nothing  can  be  justly  considered 
as  payment  in  fact  but  that  which  is  in  truth  such,  unless 
something  else  is  expressly  agreed  to  be  received  in  its 
place.    That  a  mere  promise  to  pay  cannot  of  itself  be  re- 
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garded  as  an  effective  payment  is  manifest.  (21  R.  C.  L. 
70 ;  Walsh  v.  Lennon,  98  111.  27 ;  Belleville  Savings  Bank 
V.  Bornman,  124  id.  200.)  In  Heartt  v.  Rhodes,  66  111. 
351,  Story  on  Promissory  Notes  is  quoted,  as  follows :  "In 
general,  by  our  law,  unless  otherwise  specially  agreed,  the 
taking  of  a  promissory  note  for  a  pre-existing  debt  or  a  con- 
temporaneous consideration  is  treated  prima  facie  as  a  con- 
ditional pa)mient,  only, — ^that  is,  as  payment,  only,  if  it  is 
duly  paid  at  maturity."  In  the  absence  of  an  express  agree- 
ment by  the  company  to  accept  the  notes  in  question  as  an 
absolute  pa)mient  of  the  premium  the  premiums  cannot  be 
considered  paid. 

Appellant  contends  that  since  the  premiums  were  paid 
part  in  cash  and  part  by  notes,  and  since  the  notes  and  the 
receipts  issued  at  the  time  the  notes  were  given  both  ex- 
pressly state  that  the  notes  were  given  in  part  payment  of 
the  premium  due,  an  express  agreement  to  receive  the  notes 
as  absolute  payment  of  the  premiums  is  established.  This 
contention  is  not  sound,  because  the  notes  and  the  receipts 
both  state  in  the  same  sentence  in  which  it  is  said  that  the 
note  is  given  in  part  payment  of  the  premium  due,  that  the 
notes  are  accepted  by  the  company  "with  the  understanding 
that  all  claims  to  further  insurance,  and  all  benefits  what- 
ever which  payment  in  cash  of  said  premium  would  have 
secured,  shall  become  immediately  void  and  be  forfeited  to 
said  company  if  this  note  is  not  paid  at  maturity."  It  is 
elementary  that  the  entire  instrument  in  question  must  be 
considered  in  determining  the  agreement  between  the  par- 
ties to  the  instrument.  When  these  notes  were  made  the 
policies  had  lapsed  and  the  notes  were  given  in  connection 
with  an  application  for  re-instatement,  and  in  determining 
the  agreement  of  the  parties  at  this  time  the  application  for 
re-instatement,  the  notes  and  the  insurance  contract  must 
be  construed  together.  When  the  parties  met  to  make  this 
new  contract  only  two  full  years'  premiums  had  been  paid, 
and  the  policy  had  no  loan,  cash  surrender,  extended  insur- 
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ance,  term  insurance  or  other  value  whatever.  The  poli- 
cies, in  conformity  with  our  statutes,  provide  that  these 
values  shall  not  attach  to  the  policy  imtil  three  full  years' 
premiums  have  been  paid  in  cash.  Keller  was  not  entitled 
to  a  loan  on  the  policy.  Strictly  speaking,  the  company 
was  bound  to  give  him  no  consideration  whatever,  and 
whatever  indulgence  the  company  granted  him  was  volun- 
tary on  its  part.  It  accepted  the  cash  and  the  notes  in  pay- 
ment of  the  third  year's  premium  upon  the  express  terms 
and  conditions  mentioned  in  the  notes  and  receipts.  By 
the  plain  terms  of  these  instruments  they  were  accepted  in 
part  payment  conditionally  on  their  being  paid  at  maturity, 
and  if  not  so  paid  all  claims  to  further  insurance,  and  all 
benefits  whatever  which  payment  in  cash  would  have  se- 
cured, were  forfeited  and  the  policies  became  void.  The 
fact  that  Keller  paid  $397.60  in  cash,  which  was  about 
one-fourth  of  the  total  premium  due,  did  not  give  him  the 
benefit  of  having  paid  three  full  years'  premiums  in  cash. 
The  company  was  not  bound  to  re-instate  the  policies  until 
Keller  complied  with  the  provisions  of  the  policies  for  re- 
instatement and  paid  in  cash  the  premiums  due.  At  his  re- 
quest it  could  permit  him  to  pay  the  annual  premium  in 
quarterly  or  semi-annual  installments.  While  the  instru- 
ments before  us  do  not  show  a  division  of  premium,  it 
amounts  to  a  payment  of  the  first  quarter  in  cash  and  the 
conditional  payment  of  the  last  three-quarters  by  note,  pro- 
vided the  note  was  actually  paid  at  the  end  of  the  second 
quarter.  The  company  had  indulged  Keller's  delinquency 
at  every  premium-paying  date,  and  unless  the  statute  for- 
bids the  indulgence  here  extended  to  Keller  we  see  no  sound 
reason  for  holding  that  the  terms  and  conditions  were  not 
fair  and  reasonable. 

In  Iowa  Life  Ins.  Co,  v.  Leans,  187  U.  S.  335,  23  Sup. 
Ct.  126,  the  court  had  before  it  a  question  similar  to  the 
question  we  are  considering,  and  the  contention  in  that  case 
was  that  the  contract  by  the  terms  of  the  policy  was  wholly 
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included  in  the  policy  and  the  application  thereto  attached. 
In  discussing  this  question  the  court  said:  "The  delivery 
of  a  policy  of  insurance  and  the  payment  of  the  premium 
are  reciprocal  or  concurrent  considerations.  Necessarily, 
therefore,  the  payment  of  the  premium  can  be  exacted  si- 
multaneously with  the  delivery  of  the  policy.  Of  course, 
such  payment  can  be  waived  and  a  note, — ^the  credit  of  the 
assured, — accepted,  either  absolutely  or  upon  conditions. 
And  we  do  not  see  how  it  can  make  any  difference  where 
the  conditions  are  expressed, — whether  in  the  policy,  in  the 
note  or  in  the  receipt  given  for  the  premium,  or  whether  on 
the  face  of  the  latter  or  on  its  back.  The  agreements  of 
parties  may  be  expressed  in  many  papers."  It  was  further 
held  in  that  case  that  the  policy  of  life  insurance  was  for- 
feited, without  any  affirmative  action  on  the  part  of  the 
insurance  company,  by  the  failure  to  pay  at  maturity  the 
note  given  for  the  payment  of  the  premium,  which  was  ac- 
cepted on  the  condition  that  if  not  paid  at  maturity  the  pol- 
icy would  cease  and  determine. 

In  Ressler  v.  Fidelity  Mutual  Life  Ins,  Co,  no  Tenn, 
411,  75  S.  W.  735,  the  court  had  before  it  a  case  like  the 
one  at  bar.  In  the  discussion  it  is  said :  "Promptness  in 
the  payment  of  premiums  is  essential  to  the  success  of  an  in- 
surance company.  To  the  fund  derived  from  premiums  the 
company  must  look  to  meet  expenses  incurred  in  its  oper- 
ation and  to  the  creation  of  a  reserve  to  be  held  for  pay- 
ment of  losses  when  they  occur.  No  company  could  long 
remain  solvent  if  the  rights  of  the  policyholder  were  pre- 
served for  him  notwithstanding  his  delinquency  and  the  in- 
surer be  left  to  recover  the  premium  due  through  the  tedi- 
ous process  of  the  courts,  with  the  risk  of  encountering  an 
insolvent  debtor  after  judgment.  To  enforce  promptness, 
clauses  of  forfeiture  under  some  form  or  other  are  usually 
found  in  contracts  of  insurance,  and  these  clauses  are  en- 
forced by  the  courts  unless  in  some  way  waived  by  the 
insurer.    As  was  said  in  Klein  v.  New  York  Ins.  Co,  104 
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U.  S.  88:  *If  the  assured  can  neglect  payment  at  maturity 
and  yet  suffer  no  loss  or  forfeiture  premiums  will  not  be 
punctually  paid.  *  *  *  The  provision,  therefore,  for  the 
release  of  the  company  from  liability  on  the  failure  of  the 
insured  to  pay  the  premiums  when  due  is  of  the  very  es- 
sence and  substance  of  the  contract  of  life  insurance.  To 
hold  the  company  to  its  promise  to  pay  the  insurance  not- 
withstanding the  default  of  the  assured  in  making  punctual 
payment  of  the  premiums  is  to  destroy  the  very  substance 
of  the  contract.' " 

In  construing  the  writings  before  us  we  must  place  our- 
selves in  the  position  of  the  parties  at  the  time  the  re-in- 
statement  contract  was  made.  We  have  Keller  saying  to 
the  company  that  he  is  unable  to  pay  his  premiums  promptly 
but  that  he  desires  the  indulgence  of  the  company  in  order 
to  save  his  insurance,  and  we  have  the  company  replying 
that  such  indulgence  will  be  given  and  his  notes  will  be  ac- 
cepted in  part  payment  of  the  premium,  on  the  express  con- 
dition, however,  that  a  forfeiture  will  be  declared  if  the 
notes  are  not  paid  at  maturity.  Thereupon  notes  are  exe- 
cuted containing  the  condition,  and  a  receipt  is  given  Kel- 
ler calling  his  attention  to  the  necessity  of  strict  compliance 
with  the  requirement  to  pay  the  notes  at  maturity  in  order 
to  avoid  forfeiture  of  his  policy.  Such  an  arrangement 
amounts  to  just  this:  The  company  had  the  right  to  de- 
clare the  policies  forfeited  for  non-payment  of  premiums 
due,  but  in  consideration  of  Keller's  payment  of  part  of 
the  premium  in  cash  and  of  his  agreement  to  pay  the  re- 
mainder of  the  premium  the  company  waived  its  right  to 
declare  a  forfeiture  and  agreed  to  keep  the  policies  alive  for 
an  additional  six  months.  At  the  end  of  this  time  tlie  in- 
sured had  not  kept  his  part  of  the  agreement  and  the  poli- 
cies lapsed.  If  the  contention  of  appellant  were  tenable 
there  would  be  no  reason,  save  a  sense  of  moral  obligation, 
for  the  payment  of  any  premiums  on  insurance  policies  after 
the  one  payment  by  which  the  issuance  of  a  policy  had  been 
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secured.  It  is  true,  as  suggested  by  appellant,  that  courts 
are  prone  to  construe  life  insurance  policies  favorably  to 
the  insured,  but  we  are  aware  of  no  case  in  which  the  court 
has  gone  to  the  length  of  making  a  contract  by  judicial 
construction  which  the  insured  did  not  see  fit  or  was  not 
able  to  make  in  his  lifetime.  That  the  payment  of  premi- 
ums by  the  insured  is  a  condition  precedent  to  or  at  least 
concurrent  with  the  assuming  of  any  obligation  by  an  in- 
surance company  under  terms  such  as  are  embodied  in  the 
policies  before  us  seems  beyond  question.  The  mere  reten- 
tion of  the  notes  after  maturity  does  not  furnish  ground 
for  presuming  or  inferring  a  waiver  of  the  conditions  upon 
which  the  notes  were  given  and  accepted.  Such  retention 
is  consistent  with  the  assertion  of  forfeiture,  since  the 
notes  may  be  held  by  the  insurer  merely  as  evidence  of 
their  non-payment. 

Appellant  contends  that  the  authorities  hereinbefore 
cited  are  not  applicable  because  the  statute  of  this  State 
forbids  any  writing  not  attached  to  the  policy  of  insur- 
ance from  being  considered  as  a  part  of  the  insurance  con- 
tract. In  Fidelity  Mutual  Life  Ins.  Co.  v.  Price,  117  Ky.  25, 
77  S.  W.  384,  the  court  had  before  it  a  case  similar  to  the 
one  at  bar,  and  it  held  that  the  Kentucky  statute,  which 
requires  the  full  contract  of  insurance  to  be  embodied  in  the 
policy,  did  not  render  invalid  a  stipulation  in  a  note  given 
for  a  premium  that  default  in  payment  of  the  note  should 
render  the  policy  void.  In  the  discussion  it  is  said :  "The 
statute  referred  to,  among  other  things,  provides  that  no 
insurance  company  'shall  make  any  contract  of  insurance, 
or  agreement  as  to  such  contract,  other  than  is  plainly  ex- 
pressed in  the  policy  issued  thereon.'  (Ky.  Stat.  1899, 
sec.  656.)  This  clause  evidently  is  not  applicable  to  the 
facts  of  this  case.  It  relates  to  the  time  the  policy  was  is- 
sued. If  it  had  the  effect,  as  contended  by  counsel,  that 
the  note  was  void,  and  likewise  its  provisions,  because  it 
was  not  attached  to  the  policy,  the  appellee  could  not  get 
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any  benefit  from  the  execution  of  the  note.  If  it  was  void 
because  it  was  not  attached  to  the  policy  its  terms  would 
not  be  binding  on  either  party.  The  logic  of  counsel's  posi- 
tion would  be,  that  as  there  was  no  valid  agreement  between 
the  parties  as  to  the  extension  of  time  for  the  payment  of 
the  premium  the  policy  was  forfeited  on  the  20th  of  No- 
vember, 1900,  and  the  insured  was  never  relieved  from  the 
forfeiture.  If  the  contract  was  void  then  the  court  would 
not  uphold  the  part  that  was  beneficial  to  the  insured,  to-wit, 
the  extension  of  time  for  the  exercise  of  the  right  of  for- 
feiture, and  deny  the  company  the  right  to  insist  upon  the 
forfeiture  upon  the  failure  to  perform  that  part  of  the  con- 
tract which  induced  the  company  to  extend  tlie  time  for 
declaring  the  forfeiture." 

A  case  on  all-fours  with  the  case  at  bar  was  before  the 
Supreme  Court  of  Oregon  in  French  v.  Columbia  Life  and 
Trust  Co.  156  Pac.  1042,  and  every  contention  of  appellant 
is  answered  in  the  opinion  filed  in  that  case.  The  statute  of 
Oregon  provides  that  no  life  insurance  company  shall  make 
any  contract  of  insurance  in  Oregon  other  than  as  plainly 
expressed  in  the  policy  issued  thereon.  In  discussing  the 
question  whether  the  premium  notes,  which  contained  a  for- 
feiture clause  similar  to  the  one  in  the  case  at  bar,  could 
be  considered  as  a  part  of  the  contract,  the  court  said :  "It 
is  conceded  that  both  policies  would  have  lapsed  if  the  in- 
sured had  not  executed  the  two  notes  in  191 3,  and  there- 
fore if  plaintiff  can  recover  at  all  that  right  exists  only 
because  the  notes  were  executed.  Elizabeth  French  must 
stand  upon  the  notes  or  fall  with  them.  *  *  *  jf  the 
stipulations  for  the  termination  of  the  policies  appearing  in 
the  notes  violate  section  4632,  L.  O.  L.,  then  the  instruments 
are  invalidated  in  their  entirety,  especially  when  it  appears 
on  the  face  of  the  writings  that  those  stipulations  are  of 
the  very  essence  of  the  instruments.  If  the  statute  bans 
the  stipulation  for  the  lapsing  of  the  policy  because  the  stip- 
ulation is  not  attaclied  to  and  made  a  part  of  the  policy  it- 
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self,  then  the  whole  note  becomes  lifeless  and  the  plaintiff 
cannot  recover.  Although  a  situation  might  arise  where 
the  court  would  enforce  a  contract  made  in  violation  of  a 
statute,  *  *  *  still,  under  the  circumstances  presented 
here,  there  is  no  force  in  the  argument  that  the  court  should 
cleanse  the  note  by  removing  the  impurities  with  the  judi- 
cial knife  and  then  vouch  for  the  success  of  the  operation 
by  declaring  that  life  remains  in  the  mutilated  remnant." 
The  court  held  that  the  policies  lapsed  for  failure  to  pay 
the  notes  at  maturity. 

Appellant  contends  that  since  on  re-instatement  the  old 
policy  is  put  back  in  force  (Monahan  v.  Fidelity  Mutual 
Life  Ins»  Co.  242  111.  488,)  it  cannot  be  put  back  in  force 
except  upon  the  conditions  under  which  it  was  originally 
issued.  The  statute  makes  no  such  requirement.  It  requires 
that  no  policy  shall  be  issued  except  that  it  contain  a  pro- 
vision that  the  policy,  together  with  the  application  thereto 
attached,  shall  constitute  the  entire  contract  between  the  par- 
ties. It  does  not  follow  that  where  the  insured  permits  the 
policy  to  lapse  the  parties  may  not  agree  to  extend  the  time 
for  the  payment  of  the  premium  and  set  forward  the  time 
of  forfeiture.  To  give  the  statute  this  construction  would 
prevent  the  insured  from  securing  indulgence  from  the  com- 
pany,  and  the  practical  result  would  be  to  deprive  persons 
in  Keller's  position  of  the  privilege  of  re-instating  the  pol- 
icy. Keller  was  undoubtedly  unable  to  pay  the  full  amount 
due  in  cash,  and  the  company  could  not  be  expected  to  re- 
instate his  policy  and  set  forward  the  time  of  forfeiture  on 
a  mere  unconditional  promise  to  pay  at  some  time  in  the 
future.  To  sustain  the  contentions  of  appellant  would  be 
to  defeat  one  of  the  purposes  of  our  statutes  on  insurance. 
These  statutes  declare  a  principle  of  public  policy  regulat- 
ing all  life  insurance  and  putting  that  business  on  a  sound 
financial  basis.  It  is  in  the  interest  of  the  general  public 
in  that  the  statute  aims  to  guarantee  the  policyholder  sound 
insurance.    The  statute  was  intended  as  a  shield  and  not  as 
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a  sword.  It  was  intended  to  protect  the  frugal  policyholder 
who  pays  his  premiums  in  cash,  and  not  to  compel  insur- 
ance companies  to  carry  risks  where  premiums  are  paid  in 
wortliless  notes.  By  the  collection  of  premiums,  alone,  can 
any  insurance  institution  expect  to  pay  its  obligations  or  do 
business  at  all  without  impairment  of  its  capital  and  ulti- 
mate insolvency.  If  would-be  beneficiaries  can  force  upon 
an  insurance  company  dishonored  paper  as  payment,  or  if 
the  company  may  be  permitted  to  accept  such  a  substitute, 
all  other  policies  it  has  issued  will  be  impaired. 

Shorn  of  unnecessary  verbiage  and  legal  niceties  appel- 
lant's contention  amoimts  simply  to  this:  Keller,  by  plac- 
ing his  signature  on  the  premium  notes,  unconditionally  paid 
the  third  year's  premiums  on  the  policies,  thereby  giving 
them  a  loan  value  of  $1520,  and  then  borrowed  about  $1200 
on  the  policies  to  pay  the  principal  and  interest  of  these 
notes,  thereby  securing  under  the  automatic  extended  insur- 
ance clause  $80,000  of  insurance  for  two  years  and  four 
months.  That  the  contention  is  unsound  and  fallacious  ad- 
mits of  no  argument.  To  sustain  the  contention  is  to  reach, 
by  arguing  in  a  circle,  a  conclusion  that  could  not  be  reached 
by  proceeding  in  a  straight  line.  It  is  as  illogical  as  to 
contend  that  one  can  lift  himself  over  a  fence  by  his  own 
boot-straps.  As  we  have  said,  the  policy  had  lapsed  and 
had  no  loan  value ;  so  Keller  could  not  borrow  on  the  pol- 
icy. Three  full  years'  premiums  had  not  been  paid,  and  so 
the  provisions  of  paragraphs  6  and  7  of  section  i  of  the  act 
under  consideration  did  not  apply.  The  provisions  of  para- 
graph 4  of  section  2  of  the  act  did  not  apply  because  no 
loan  was  made  on  the  policy.  To  sustain  appellant's  con- 
tention is  to  give  Keller's  estate  all  the  benefits  and  relieve 
it  of  the  burdens  growing  out  of  the  re-instatement  agree- 
ment. It  makes  the  company  furnish  the  money  out  of  the 
loan  value  of  the  policy  with  which  to  pay  the  note  that 
Keller  gave  it  to  create  the  loan  value.  By  this  operation 
the  note  provided  the  means  with  which  to  pay  itself,  and 
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secured,  in  addition  thereto,  $80,000  of  insurance.  To  place 
such  a  construction  on  the  transaction  occurring  at  the  time 
of  the  re-instatement  would  be  to  defraud  the  company  of 
its  property.  As  it  was,  the  result  of  the  transaction  was 
strongly  in  favor  of  Keller.  By  paying  one-fourth  of  the 
premium  in  cash  and  giving  his  notes  for  the  remainder  he 
secured  protection  to  the  amount  of  $80,000  for  six  months, 
and  if  he  had  died  within  the  period  ending  June  30,  1914, 
the  company  would  have  been  liable  to  his  estate  for  the 
full  face  value  of  the  policies,  less  the  indebtedness,  if  any, 
on  the  unpaid  premium  notes.  His  estate  has,  therefore, 
had  protection  to  the  amount  of  $80,000  for  three  months 
for  nothing,  and  is  entitled  to  nothing  more. 

It  follows  from  what  we  have  said  that  the  policies  were 
not  in  force  at  the  time  of  the  death  of  Rudolph  C.  Kel- 
ler. The  judgments  of  the  circuit  and  Appellate  Courts  are 
therefore  reversed.  Judgment  reversed. 


(No.  14279. — Decree  affirmed.) 
J.  W.  M11.STEAD  et  al.  Appellants,  vs.  H.  B.  Boon^  et  ai 

Appellees. 

Opinion  filed  December  22,  ip2i — Rehearing  denied  Feb.  JO,  ig22. 

1.  Statutes — what  determines  whether  statute  delegates  legis- 
lative power.  A  statute  is  unconstitutional  as  delegating  legislative 
power  when  it  attempts  to  delegate  to  an  officer  the  power  to  say 
what  the  law  shall  be,  but  the  legislature  may  authorize  others  to 
do  those  things  which  it  might  do  but  which  it  would  be  imprac- 
ticable to  do  itself. 

2.  Schools — changing  boundaries  of  district  under  section  po  of 
School  law  is  not  exercise  of  legislative  or  judicial  pozver.  A  de- 
cision of  the  county  superintendent,  county  judge  and  county  clerk, 
as  an  ex-officio  board  acting  under  section  90  of  the  School  law 
on  a  petition  to  change  the  boundaries  of  a  high  school  district,  is 
not  an  exercise  of  legislative  or  judicial  power  by  such  board,  as 
the  board  by  said  section  was  given  power  only  to  grant  or  deny 
the  particular  petition  before  it. 
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3.  Same — the  act  of  June  24,  ip2i,  validating  changes  of  school 
boundaries  by  ex-officio  board,  is  valid.  The  act  of  June  24,  1921, 
validating  changes  in  the  boundaries  of  high  school  districts  by 
eX'Officio  boards  acting  on  petitions  under  section  90  of  the  School 
lawy  is  not  unconstitutional,  as  the  legislature  could  in  the  first 
instance  have  given  said  boards  such  authority  independently  of 
the  invalid  provision  of  said  section  giving  legislative  authority  to 
the  State  Superintendent  on  appeal. 

Appeal  from  the  Circuit  Court  of  Cass  county;  the 
Hon.  Fred  C.  Wolfe,  Judge,  presiding. 

A.  A.  LeepER,  for  appellants. 

A.  T.  Lucas,  and  J.  J.  Neiger,  for  appellees. 

Stevens  &  Herndon,  for  the  Board  of  Education  of 
Community  High  School  District  No.  191. 

Mr.  Chief  Justice  Stone  delivered  the  opinion  of  the 
court: 

Appellants  seek  to  enjoin  the  collection  of  taxes  lev- 
ied by  the  Chandlerville  Community  High  School  District 
No.  62  and  extended  against  their  property  included  within 
the  territory  annexed  to  said  high  school  district  under  sec- 
tion 90  of  the  School  law.  The  circuit  court  dismissed 
their  bill  for  want  of  equity,  on  the  ground  that  an  act  had 
been  passed  on  June  24,  192 1,  and  in  force  on  the  same 
day,  validating  the  changes  made  by  ex-officio  boards,  and 
the  contention  here  is  that  such  validating  act  is  unconsti- 
tutional, for  the  reason  that  the  act  of  the  board  which  it 
sought  to  validate  was  performed  in  pursuance  of  the  pow- 
ers conferred  by  said  section  90,  which  section  was  held  to 
be  unconstitutional. 

Section  90  provided  that  upon  petition  as  therein  desig- 
nated, the  county  superintendent  of  schools,  county  judge 
and  county  clerk,  acting  as  an  ex-officio  board,  may  in  its 
discretion,  and  in  accordance  with  a  petition  filed  with  such 
board,  change  the  boundaries  of  any  township  or  community 
high  school  district  in  one  of  the  specified  ways  set  out  in 
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that  section.  It  also  provided  for  an  appeal  to  the  Superin- 
tendent of  Public  Instruction,  who  was  given  authority  to 
change  the  boundaries  of  school  districts  without  regard  to 
the  petition  but  in  accordance  with  his  own  judgment  as 
to  what  would  be  necessary  to  the  end  that  justice  may  be 
done.  This  last  provision  was  before  this  court  in  Jackson 
V.  Blair,  298  111.  605,  where  it  was  held  to  be  unconstitu- 
tional. It  was  there  held,  also,  that  the  balance  of  the  sec- 
tion was  so  related  that  it  could  not  be  said  that  the  legis- 
lature would  have  passed  it  without  the  invalid  part,  and 
that  the  entire  section  fell. 

The  contention  is  that  the  validating  act  is  unconstitu- 
tional, and  is  based  upon  the  argument  that  the  power  con- 
ferred upon  the  ex-officio  board  is  legislative  and  one  which 
cannot  be  delegated.  An  act  of  the  legislature  is  open  to 
this  objection  when  it  attempts  to  delegate  to  another  offi- 
cer or  body  the  power  to  say  what  the  law  shall  be.  {Ken- 
yony.  Moore,  287  111.  233;  Sheldon  v.  Hoyne,  261  id.  222.) 
Laws  must  be  complete  when  they  leave  the  legislature, — as 
to  what  the  law  is, — leaving  their  execution  to  be  performed 
by  others.  "The  true  distinction  is  between  a  delegation 
of  power  to  make  the  law,  which  involves  discretion  as  to 
what  the  law  shall  be,  and  conferring  an  authority  or  dis- 
cretion as  to  its  execution,  to  be  exercised  under  and  in 
pursuance  of  the  law.  The  first  cannot  be  done ;  to  the  lat- 
ter no  objection  can  be  made."  (Sutherland  on  Stat.  Const, 
sec.  68.)  While  the  legislature  may  not  delegate  its  func- 
tion to  make  the  laws,  it  may  authorize  others  to  do  those 
things  which  it  might  do  but  which  it  would  be  imprac- 
ticable to  do  itself.  People  v.  Reynolds,  5  Gilm.  i ;  City 
of  Chicago  v.  W ashing tonian  Home,  289  id.  206. 

That  portion  of  section  90  of  the  School  law  refer- 
ring to  the  cX'Officio  board  (Laws  of  191 7,  p.  739,)  was 
as  follows: 

"Sec.  90.  An  ex-officio  board  composed  of  the  county 
superintendent  of  schools,  the  county  judge  and  county 
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clerk,  may  in  its  discretion  change  the  boundaries  of  any 
township  or  community  high  school  districts  so  as 

"First — To  detach  territory  from  one  high  school  dis- 
trict and  add  the  same  to  another  high  school  district  when 
petitioned  by  two-thirds  of  the  legal  voters  residing  witliin 
the  territory  described  in  the  petition  asking  that  said  ter- 
ritory be  detached  from  one  high  school  district  and  added 
to  an  adjacent  high  school  district,  or  when  petitioned  by 
a  majority  of  the  legal  voters  of  each  high  school  district. 

"Second — ^To  create  a  community  high  school  district 
from  territory  belonging  to  one  or  more  high  school  dis- 
tricts when  petitioned  by  two-thirds  of  the  legal  voters  re- 
siding within  the  territory'  described  in  the  petition  asking 
that  such  territory  be  created  into  a  new  community  high 
school  district. 

"Third — To  detach  territory  from  a  high  school  district 
and  add  the  same  to  a  non-high-school  district  when  peti- 
tioned by  tw^o-thirds  of  the  legal  voters  residing  within 
such  territory. 

"Fourth — To  annex  territory  not  within  a  high  school 
district  to  a  high  school  district  upon  petition  of  two-thirds 
of  the  legal  voters  residing  within  such  territory. 

"Fifth — To  create  a  community  high  school  district 
from  territory  belonging  to  one  or  more  high  school  dis- 
tricts, together  with  territory  from  a  non-high-school  dis- 
trict when  petitioned  by  a  majority  of  the  legal  voters 
residing  within  each  of  respective  districts  and  non-high- 
school  territory  above  described. 

"If  the  districts  involved  in  the  change  of  boundaries 
lie  in  two  or  more  counties,  the  change  may  be  made  by  the 
concurrent  action  of  the  ex-officio  boards  of  said  counties." 

Section  i  of  the  validating  act  of  June  24,  192 1,  (Laws 
of  192 1,  p.  828,)  provides,  in  substance,  that  all  changes 
in  boundaries  of  township  or  community  high  school  dis- 
tricts which  were  provided  for  in  section  90  (enumerating 
them)  are  made  legal  and  valid.    Section  2  of  the  act  pro- 
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vides  that  no  such  change  of  boundary  as  is  described  in 
section  i  is  validated  unless  such  change  is  made  by  the 
county  superintendent  of  schools,  county  judge  and  county 
clerk  of  the  county  in  which  the  district's  offices  are  situ- 
■ated,  acting  as  an  ex-officio  board,  and  certain  provisions 
concerning  the  necessary  petition  thereinafter  set  out  have 
been  met.  These  provisions  are,  in  the  main,  the  same  as 
the  provisions  of  section  90.  It  was  the  evident  purpose 
of  the  legislature  to  validate  the  acts  of  ex-officio  boards 
that  have  taken  place  under  that  portion  of  section  90  of 
the  School  law  which,  though  not  itself  held  to  be  uncon- 
stitutional, was  destroyed  by  the  invalidity  of  other  por- 
tions, as  held  in  Jackson  v.  Blair,  supra.  If  the  legislature 
could  in  the  first  instance  have  given  to  the  ex-officio  board 
the  power  conferred  upon  it  by  section  90  it  can  validate 
the  acts  of  such  board  taken  in  pursuance  of  that  power 
even  though  the  section  granting  the  power  has  been  held 
to  be  invalid,  when  its  invalidity  is  not  inherent  in  the  pro- 
vision itself  but  arises  by  reason  of  its  relation  to  other 
provisions  of  the  act  which  are  in  themselves  unconstitu- 
tional. The  question  resolves  itself,  therefore,  into  this: 
Are  the  provisions  of  section  90  conferring  this  power 
upon  eX'Officio  boards  void  as  delegating  legislative  or  judi- 
cial authority? 

Article  3  of  the  constitution  divides  the  powers  of  the 
government  into  three  distinct  classes, — legislative,  execu- 
tive and  judicial, — and  the  mandate  is  that  the  powers  of 
one  department  shall  not  be  exercised  by  another  depart- 
ment. Official  duties  of  government  are  classed  under  these 
three  heads.  In  the  course  of  the  administration  of  govern- 
ment, duties  frequently  arise  that  cannot  be  properly,  or  at 
least  exclusively,  classed  under  either  of  these  heads.  It  was 
held  in  Hawthorn  v.  People,  109  111.  302,  that  the  statute 
conferring  on  clerks  of  courts  the  power  to  approve  bonds 
did  not  confer  judicial  authority  though  the  acts  to  be  per- 
formed required  the  exercise  of  judgment  and  discretion 
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and  were  therefore  in  their  nature  judicial.  So  assessors, 
boards  of  supervisors  and  boards  of  equalization,  in  review- 
ing, equalizing  or  assessing  property,  act  judicially  but  are 
not  exercising  judicial  powers.  {Owners  of  Lands  v.  Peo- 
pie,  113  111.  296.)  In  People  v.  Buskirk,  279  111.  203,  a 
county  superintendent  of  schools  was  held  not  to  be  act- 
ing in  a  judicial  capacity  in  hearing  and  deciding  an  ap- 
peal from  the  trustees  of  schools  concerning  the  change  of 
boundaries  of  school  districts. 

The  duties  of  the  ex-officio  board  are  very  similar  to 
those  of  the  school  trustees  in  relation  to  the  change  of 
boundaries.  Like  school  trustees  it  cannot  act  nor  be  com- 
pelled to  act  until  the  law  is  complied  with.  The  ex-officio 
board  cannot,  of  its  own  motion,  change  the  boundaries  of 
school  districts.  Though  it  has  the  discretion  to  allow  or 
deny  the  petition  before  it,  it  can  do  nothing  else.  It  can 
not  make  any  changes  in  boundaries  of  districts  other  than 
the  exact  changes  prayed  for  in  the  petition.  It  can  do 
only  the  specific  thing  asked  in  the  petition.  It  has  no 
power  to  refuse  to  do  that  and  do  another  thing.  While 
it  may  decide  the  sufficiency  of  the  petition,  the  act  confers 
upon  it  no  discretion  as  to  what  shall  constitute  a  sufficient 
petition.  That  is  defined  by  the  law.  When  the  petition 
does  not  comply  with  the  law  the  ex-officio  board  has  no 
power  to  say  that  the  one  presented  is  sufficient.  In  short, 
no  power  is  given  to  that  board  to  determine  what  the  law 
shall  be.  The  discretion  to  be  exercised  by  it  is  a  ministerial 
or  administrative  discretion  to  determine,  not  what  the  law 
shall  be  but  what  shall  be  done  in  the  matter  of  its  execu- 
tion. This  is  neither  a  delegation  of  legislative  nor  judi- 
cial power.  People  v.  Buskirk^  supra;  City  of  Chicago  v. 
IV ashing tonian  Home,  supra;  Molting  v.  Batterton,  231  111. 
394 ;  Oitmers  of  Lands  v.  People,  supra. 

The  powers  conferred  on  the  cx-officio  board  by  sec- 
tion 90  not  being  a  delegation  of  legislative  or  judicial  pow- 
ers tliey  are  not  within  tlie  prohibition  of  the  constitution. 
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Legislative  authority  having  existed,  in  the  first  instance,  to 
create  this  board  and  to  delegate  to  it  such  powers  as  were 
attempted  to  be  given  in  section  90^  the  act  validating  the 
action  of  such  board  taken  in  pursuance  of  such  powers 
is  valid. 

The  court  did  not  err  in  dismissing  appellants'  bill  for 
want  of  equity,  and  the  decree  will  be  affirmed. 

Decree  affirmed. 


(No.  T4141. — ^Judgment  affirmed.) 

Thk  Pubuc  UTII.ITIES  Commission  ex  rei  The  Hillsboro 
Coal  Company,  Appellee,  vs.  The  Ci.evei<and,  Cin- 
cinnati, Chicago  and  St.  Louis  Raii^way  Company, 
Appellant. 

Opinion  filed  December  22,  ip2i — Rehearing  denied  Feb,  p,  ip22. 

1.  Railroads — order  of  Public  Utilities  Commission  establishing 
switching  charge  is  not  interference  with  interstate  commerce.  An 
order  of  the  Public  Utilities  Commission  establishing  a  charge  for 
switching  service  between  the  complainant's  mine  located  within 
the  State  and  the  main  line  of  railroad  used  by  the  shipper  in  mak- 
ing shipments  of  coal  to  points  in  Illinois  is  not  an  interference 
with  interstate  commerce  even  though  the  railroad  company  is  en- 
gaged in  both  intrastate  and  interstate  commerce. 

2.  Same — when  order  does  not  compel  railroad  company  to  give 
use  of  its  terminal  facilities  to  another.  An  order  of  the  Public 
Utilities  Commission  establishing  a  charge  for  switching  over  the 
tracks  of  the  defendant  railroad  company  from  the  complainant's 
mine  to  the  main  line  of  another  railroad  company  does  not  vio- 
late the  provision  of  section  44  of  article  4  of  the  Public  Utilities 
act  against  giving  the  use  of  the  terminal  facilities  of  the  defend- 
ant to  another  carrier,  where  the  defendant  has  voluntarily  opened 
its  terminal  facilities  for  switching  to  other  shippers  but  has  dis- 
criminated against  the  complainant. 

Appeal  from  the  Circuit  Court  of  Sangamon  county; 
the  Hon.  E.  S.  Smith,  Judge,  presiding. 

George  B.  Gii^IvEspie,  G.  M.  Gii.i<espie,  D.  P.  Conneli*, 
and  L.  P.  Day,  (L.  J.  Hackney,  of  counsel,)  for  appellant. 
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Edward  J.  Brundag^,  Attorney  General,  Ai,bert  D. 
RoDENBKRG,  and  W11.1.IAM  E.  Trautmann,  for  the  Pub- 
lic Utilities  Commission. 

Clarence  B.  Cardy,  for  the  Hillsboro  Coal  Company. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court: 

The  Hillsboro  Coal  Company,  owning  and  operating  a 
mine  at  Hillsboro,  located  on  the  switch-track  of  the  Cleve- 
land, Cincinnati,  Chicago  and  St.  Louis  Railway  Company, 
known  as  the  Big  Four,  and  within  the  switching  district 
at  that  place,  made  complaint  to  the  Public  Utilities  Com- 
mission of  unreasonable  charges  and  unjust  discrimination 
against  the  coal  company  by  the  Big  Four  in  performing 
switching  service.  The  complaint  alleged  that  the  Big 
Four  and  the  Chicago  and  Eastern  Illinois  Railroad  Com- 
pany jointly  operate  a  main  line  of  railroad  from  Pana  to 
Mitchell  through  Hillsboro,  serving  a  great  many  industries 
and  coal  mines  located  on  and  adjacent  to  said  line  of  rail- 
road, and  that  the  Big  Four  charged  to  the  coal  company 
an  unreasonable  and  discriminatory  switching  rate,  which 
prohibited  it  from  shipping  to  certain  natural  markets  in 
this  State.  It  made  the  two  railroad  companies  and  the  re- 
ceiver of  the  Chicago  and  Eastern  Illinois  Railroad  Com- 
pany parties,  and  prayed  for  an  order  requiring  them  to 
cease  and  desist  from  discrimination  against  the  coal  com- 
pany and  establishing  a  reasonable  rate  applying  to  the 
transportation  of  complainant's  coal  from  its  mine  to  points 
in  this  State.  After  a  hearing  the  commission  made  an 
order  reciting  that  the  coal  company  owns  and  operates  a 
mine  in  the  switching  district  of  HillsI)oro  six-tenths  of 
a  mile  from  the  main  line  of  the  Big  Four  railroad,  over 
which  the  Chicago  and  Eastern  Illinois  Railroad  Com- 
pany operates  its  trains  and  cars  under  a  mutual  trackage 
agreement;  that  prior  to  February  29,  1920,  the  Big  Four 
charged  for  switching  cars  between  the  mine  and  the  rail- 
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road  ten  cents  per  ton  of  2000  pounds,  with  a  minimum 
charge  of  two  dollars  and  a  maximum  charge  per  car  of 
four  dollars;  that  on  that  date  the  Big  Four  canceled  the 
switching  rate  and  thereafter  refused  to  switch  cars  to  and 
from  complainant's  mine  from  and  to  the  Chicago  and 
Eastern  Illinois  railroad;  that  the  Big  Four  does  all  the 
switching  for  the  two  roads  in  the  Hillsboro  switching  dis- 
trict ;  that  the  switching  service  which  it  performs  for  the 
other  mines  in  that  district  is  substantially  the  same  as 
the  switching  service  which  it  refuses  to  perform  for  the 
complainant ;  that  the  other  mines  receive  Big  Four  switch- 
ing service  and  can  ship  over  either  the  Big  Four  or  the 
Chicago  and  Eastern  Illinois  railroad;  that  the  Big  Four 
gives  switching  service  and  a  lower  rate  to  other  mines  and 
other  industries  in  the  same  situation  as  the  mine  of  com- 
plainant, and  that  the  public  necessity  requires  that  com- 
plainant's mine  should  be  operated  at  full  capacity  and  have 
an  outlet  by  way  of  the  Chicago  and  Eastern  Illinois  rail- 
road and  to  that  end  to  have  switching  service  at  the  same 
rate  and  in  the  same  manner  and  on  the  same  terms  as  the 
other  mines  in  the  Hillsboro  switching  district.  It  was  or- 
dered that  the  Big  Four  should  remove  the  discrimination 
and  furnish  switching  service  to  the  complainant  at  Hills- 
boro on  the  same  terms  and  conditions  and  at  the  same 
rates  and  in  the  same  manner  as  it  furnishes  such  service 
to  the  other  mines  in  the  switching  district,  and  that  the 
charge  for  switching  service  should  be  at  the  rate  of  thir- 
teen and  one-half  cents  per  ton  of  2000  pounds,  with  a 
minimum  charge  of  two  dollars  and  a  maximum  charge 
of  four  dollars  per  car.  An  appeal  was  prosecuted  by  the 
Big  Four  to  the  circuit  court  of  Sangamon  county,  which 
confirmed  the  order,  and  a  further  appeal  was  taken  to 
this  court. 

The  Big  Four  owns  and  operates  a  railroad  through 
Hillsboro  over  which  the  Chicago  and  Eastern  Illinois 
Railroad  Company  operates  its  trains  and  cars  under  a 
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mutual  trackage  agreement  entered  into  on  November  i, 
1902.  The  mine  of  the  Hillsboro  Coal  Company  is  located 
on  a  switch-track  of  the  Big  Four  at  that  place  within  the 
switching  district  and  the  Big  Four  does  all  the  switching 
in  the  district.  In  June,  1918,  when  both  railroad  com- 
panies were  under  Federal  control,  there  was  established 
from  the  mine  of  the  Hillsboro  Coal  Company  a  switch- 
ing charge  on  coal  of  ten  cents  per  ton  to  the  Chicago  and 
Eastern  Illinois  railroad  at  that  point.  At  tlie  termination 
of  Federal  control,  on  February  29,  1920,  the  switching  rate 
was  canceled  by  the  Big  Four,  leaving  in  effect  a  maximum 
rate  of  fifty-three  cents  per' ton.  No  change  was  made  in 
the  switching  rate  or  service  to  or  from  any  other  indus- 
try or  coal  mine  in  the  Hillsboro  switching  district,  and 
the  Big  Four,  after  canceling  the  rate,  refused  to  switch 
cars  from  and  to  the  interchange  point  of  tlie  two  railroads 
and  the  Hillsboro  mine. 

The  brief  and  argument  for  the  appellant  under  several 
different  heads  attacks  the  order  as  an  interference  with 
interstate  commerce,  on  the  ground  that  it  seeks  to  regu- 
late, and  if  enforced  will  impose  a  burden  upon,  such  com- 
merce. Counsel  for  both  parties  have  furnished  the  court 
with  very  thorough  and  comprehensive  briefs  and  argu- 
ments on  that  question  in  its  various  phases,  but  we  do 
not  deem  it  necessary  or  advisable  to  again  go  over  the 
ground  of  the  decisions  where  it  has  been  held  that  such 
an  order  as  this  is  not  an  interference  with  interstate  com- 
merce and  does  not  impose  any  burden  upon  it.  There  is 
no  substantial  distinction  between  the  switching  service  in 
this  case  and  the  right  of  the  Stiite  to  regulate  it  so  far  as 
interstate  commerce  is  concerned  and  the  regulation  of  the 
rate  charged  by  the  railroad  company  for  transporting  cars 
from  connecting  lines  to  the  shipper's  place  of  business, 
which  was  fully  considered  in  the  case  of  Chicago,  Mil- 
ivaukce  Qiid  St.  Paul  Raihi'av  Co,  v.  Public  Utilities  Com. ' 
268  111.  49.     The  subject  was  there  reviewed,  and  it  was 
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held  that  such  regulation  came  within  the  decision  in  Simp- 
son V.  Shepherd,  230  U.  S.  352,  known  as  the  Minnesota 
Rate  Cases.  On  appeal  to  the  Supreme  Court  of  the  United 
States  the  judgment  of  this  court  was  affirmed,  and  the  doc- 
trine of  the  rate  cases,  that  there  is  a  field  of  operation 
for  the  power  of  the  State  over  intrastate  rates  and  the 
power  of  the  nation  over  interstate  rates,  and  that  the  fix- 
ing of  reasonable  rates  for  intrastate  transportation  has 
been  left  where  it  was  found,  in  the  States  and  the  agencies 
created  by  the  States  to  deal  with  that  subject,  was  repeated 
and  indorsed.  (Chicago,  Milzvankee  and  St.  Paul  Raihvay 
Co.  V.  Public  Utilities  Com.  242  U.  S.  333.)  This  court 
had  previously  declared  the  same  doctrine  in  Mulberry  Hill 
Coal  Co,  v.  Illinois  Central  Railroad  Co.  257  111.  80,  where 
it  was  said  that  a  railroad  company  engaged  in  both  intra- 
state and  interstate  commerce  is  not  entirely  emancipated 
from  control  of  the  State,  provided  the  State  does  not  im- 
pose any  burden  upon  interstate  commerce;  and  the  law 
on  that  subject  was  again  stated  in  Public  Utilities  Com. 
v.  Baltimore  and  Ohio  Southwestern  Railroad  Co.  281  111. 
405.  The  complaint  in  this  case  related  solely  to  intra- 
state traffic,  and  the  complaint  was  the  unjust  discrimina- 
tion respecting  such  traffic.  The  prayer  was  to  establish  and 
put  in  force  a  reasonable  and  non-discriminatory  rate  for 
transportation  from  Hillsboro  to  other  points  in  this  State 
when  the  route  was  over  the  line  of  the  Chicago  and  East- 
ern Illinois  Railroad  Company. 

It  is  said  by  counsel  for  appellant  that  in  the  shipment 
of  coal  from  Hillsboro  to  Chicago,  if  it  were  carried  over 
its  line  a  part  of  the  way  would  be  in  the  State  of  Indiana, 
since  its  line  crosses  into  Indiana  and  returns  to  this  State. 
It  was  held  in  Hanley  v.  Kansas  City  Southern  Railway 
Co.  187  U.  S.  617,  that  such  a  shipment  would  be  inter- 
state commerce,  but  the  complaint  in  this  case  did  not 
embrace  a  shipment  going  around  through  the  State  of 
Indiana,  and  such  a  shipment  was  neitlier  included  in  the 
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complaint  nor  in  the  order.  The  order  only  related  to 
shipments  within  the  State,  and  required  the  Big  Four  to 
perform  switching  service  to  and  from  the  Chicago  and 
Eastern  Illinois  railroad  for  such  shipments.  If  a  shipment 
over  the  line  of  the  Big  Four  to  Chicago  would  be  inter- 
state commerce  and  within  the  control  of  Congress  it  is 
not  ground  for  setting  aside  the  order. 

It  is  complained  that  the  order  violates  section  44  of 
article  4  of  the  Public  Utilities  act  by  requiring  the  Big 
Four  to  give  the  use  of  its  terminal  facilities  to  another  car- 
rier engaged  in  like  business.  It  was  held  in  Chicago,  Mil- 
waukee and  St,  Paul  Raihvay  Co.  v.  Public  Utilities  Com, 
267  111.  544,  that  an  order  relating  to  switching  charges  in 
the  Chicago  switching  district  did  not  turn  over  the  com- 
pany's terminal  facilities  to  other  railroads,  and  there  was 
the  same  holding  in  Public  Utilities  Com.  v.  Chicago  and 
Northwestern  Railway  Co.  279  111.  no,  where  the  Public 
Utilities  Commission  required  the  railway  companies  oper- 
ating within  the  Chicago  switching  district  to  establish  joint 
rates.  Another  reason  why  the  Big  Four  cannot  avail  it- 
self of  the  provision  of  section  44  is,  that  it  has  not  rested 
behind  the  statutory  shield  against  giving  the  use  of  its  ter- 
minal facilities  to  another  carrier  but  has  voluntarily  opened 
its  terminal  facilities  for  switching  to  some  shippers  and 
for  some  purposes.  That  was  decided  in  Loitiszille  and 
Nashville  Railroad  Co.  v.  United  States,  238  U.  S.  i.  It 
was  there  held  that  a  carrier  cannot  say  that  its  terminal 
facilities  are  open  for  one  purpose  and  not  for  another. 

It  is  urged  that  the  Public  Utilities  Commission  has  no 
autliority  to  establish  through  routes  or  joint  rates  where 
a  railroad  is  made  a  party  to  a  through  route  and  has  over 
its  own  line  an  equally  satisfactory  route  between  the  termi- 
nals. The  Public  Utilities  Commission  has  not  established 
any  through  route  or  joint  rate,  and  the  argument,  if  sound, 
does  not  apply  to  this  case. 

The  judgment  is  affirmed.  judgment  affirmed. 
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(No.  14099. — ^Judgment  affirmed.) 

The  People  of  the  State  of  Illinois,  Defendant  in  Er- 
ror, vs.  John  Savant,  Plaintiff  in  Error. 

Opinion  filed  Dedemher  22,  Ip2i — Rehearing  denied  Feb,  p,  Ip22. 

1.  Criminal  law — when  admitting  testimony  as  to  statements 
by  victim  is  not  ground  for  reversal.  In  a  trial  for  murder,  where 
it  is  not  disputed  that  the  defendant  committed  the  homicide,  the 
admission  of  testimony  of  witnesses  who  came  upon  the  scene  im- 
mediately after  hearing  the  shooting  that  the  wounded  man  said, 
"John  shot  me,"  and  that  when  asked  why,  he  replied,  "I  don't 
know,"  and  "Jol^^^  said,  'you  fooled  me  long  enough,' "  is  not  ground 
for  reversal,  even  though  the  statements  may  not  be  competent  as 
part  of  the  res  gestce, 

2.  Same — what  statement  is  admissible  as  a  dying  declaration. 
In  a  murder  trial  a  statement  made  by  the  wounded  man,  after  he 
was  taken  to  a  hospital  immediately  following  the  shooting  and 
just  before  he  was  taken  to  the  operating  room,  that  the  defend- 
ant shot  him  four  times  without  giving  him  "a  chance  to  say  any- 
thing" is  admissible  as  a  dying  declaration,  where  it  is  proved  that 
the  declarant  was  under  the  firm  belief  and  conviction  that  his 
death  was  imminent,  and  where  he  died  during  the  operation  or 
a  few  minutes  afterward. 

3.  Same — defendant  in  murder  trial  should  ask  for  instruction 
defining  manslaughter.  It  is  not  error  in  a  murder  trial  for  the 
court  to  fail  to  give  an  instruction  defining  manslaughter  where 
no  such  instniction  is  asked  for  by  either  the  prosecution  or  the 
defense,  as  the  defendant  may,  if  he  prefers,  have  his  case  submit- 
ted so  that  the  jury  will  be  compelled  to  find  him  guilty  of  mur- 
der or  not  guilty. 

4.  Same — when  judgment  wiU  not  be  reversed  for  permitting 
jury  to  take  written  dying  declaration  to  jury  room.  It  is  error 
for  the  court  to  allow  the  jury  to  take  with  them  to  their  room  a 
written  statement  by  the  deceased,  which  is  in  evidence  as  a  dying 
declaration,  but  the  error  will  not  work  reversal  where  several  wit- 
nesses had  testified  to  practically  the  same  matter  contained  in  the 
statement,  it  being  clear  that  the  defendant  was  not  prejudiced  by 
such  action. 

Writ  of  Error  to  the  Circuit  Court  of  Franklin  county ; 
the  Hon.  Charles  H.  Miller,  Judge,  presiding. 

301-15 
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George  B.  White,  G.  A.  Hickman,  and  Carl  Chois- 
SER,  for  plaintiff  in  error. 

Edward  J.  Brundage,  Attorney  General,  Roy  C.  Mar- 
tin, State's  Attorney,  and  Geo.  C.  Dixon,  for  the  People. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

John  Savant,  plaintiff  in  error,  (hereafter  called  defend- 
ant,) was  convicted  in  the  circuit  court  of  Franklin  county 
of  the  murder  of  Fritz  Heick  and  sentenced  to  be  hanged. 
He  has  sued  out  this  writ  of  error  to  review  tlie  judgment. 

It  is  urged  that  the  court  erred  in  admitting  testimony 
for  the  prosecution ;  in  giving  instructions  for  the  People ; 
in  failing  to  give  an  instruction  defining  the  crime  of  man- 
slaughter ;  in  allowing  the  written  dying  declaration  of  de- 
ceased to  be  taken  by  the  jury  when  they  retired  to  consider 
their  verdict;  and  that  the  jury  was  guilty  of  misconduct 
prejudicial  to  defendant. 

It  is  not  denied  that  defendant  shot  and  killed  Fritz 
Heick  on  Sunday  morning,  January  2,  1921,  but  it  was 
claimed  by  defendant  on  the  trial  of  the  case  that  the  kill- 
ing was  done  in  self-defense.  Defendant's  brother,  Albert 
Savant,  is  a  merchant  residing  and  doing  business  in  the 
village  of  Valier,  in  Franklin  county.  He  sold  groceries 
and  other  merchandise.  He  owned  the  building  he  did 
business  in,  which  faced  the  street  on  the  south.  The  first 
floor  was  divided  north  and  south  into  two  rooms.  The 
east  room  was  occupied  as  a  pool-room  and  the  west  room 
as  a  store.  The  west  half  of  the  second  story  of  the  build- 
ing was  divided  into  five  or  six  rooms  and  was  occupied  by 
Albert  and  his  family  as  their  residence.  The  kitchen  was 
the  north  room,  next  south  of  it  was  the  sitting  room,  and 
then  three  bed-rooms.  The  east  part  of  tlie  second  floor 
was  a  miner's  hall.  There  was  a  passageway  or  hall  be- 
tween the  living  rooms  and  the  miner's  hall,  with  doors 
opening  from  it  into  the  living  rooms.  The  stairway  lead- 
ing to  the  living  rooms  was  inside  the  rear  of  the  building 
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and  led  up  into  the  kitchen.  There  was  a  building  used  by 
Albert  as  a  warehouse  about  thirty  feet  northwesterly  from 
the  store  building.  It  was  about  eighteen  feet  square  and 
faced  south.  The  killing  occurred  in  that  building,  no  one 
being  present  at  the  time  except  defendant  and  deceased. 
Defendant  had  been  for  some  time  previous  living  with  his 
brother,  Albert.  He  was  a  miner,  but  at  times  worked  for 
his  brother  in  the  store  and  pool-room.  Deceased  was  a 
yoimg  man  between  twenty  and  twenty-one  years  old,  and 
at  and  before  the  time  of  the  homicide  was  working  for 
Albert,  delivering  groceries  and  meat  and  otherwise  assist- 
ing in  the  business.  Defendant  had  a  wife  and  two  children 
living  in  Cincinnati.  He  was  living  separate  and  apart  from 
his  wife,  because,  as  he  claimed,  of  her  misconduct  with 
other  men.  He  went  to  visit  his  wife  and  children  the  lat- 
ter part  of  December,  1920.  They  became  reconciled,  and 
he  brought  her,  their  two  children,  and  a  child  of  his  wife 
by  a  former  marriage,  to  his  brother's  house,  in  Valier. 
The  children  were,  respectively,  nine,  six  and  three  years 
old.  They  left  Cincinnati  early  in  the  morning  of  De- 
cember 31  and  arrived  at  Albert's  house  about  nine  o'clock 
that  night.  Albert's  family  had  never  met  defendant's  wife 
before.  When  they  arrived  at  Albert's  house  there  were 
present  besides  Albert,  his  wife,  son  and  daughter,  the  de- 
ceased. Savant's  maid,  and  Mr.  and  Mrs.  LePere,  friends 
of  the  Savants.  After  the  parties  were  all  introduced  sup- 
per was  prepared  for  defendant  and  his  family.  When  de- 
fendant's family  arrived,  deceased,  LePere,  Freda  Merchel, 
the  maid,  and  Martha  and  Joe  Savant,  children  of  Albert, 
were  playing  cards  on  the  kitchen  table.  When  supper  for 
the  defendant's  family  was  ready  they  went  into  the  sitting 
room  and  continued  playing  cards.  Defendant  and  his  wife 
did  not  at  any  time  play  cards,  and  some  time  after  eating 
supper  retired  to  the  south  bed-room,  which  had  previously 
been  occupied  by  deceased  and  Albert's  son,  Joe.  It  had 
been  arranged  that  deceased  and  Joe  should  sleep  in  a  build- 


228  The  People  v.  Savant.  [301  111. 

ing  called  "the  shack,"  which  was  seventy-five  feet  or  more 
from  the  store  building,  and  had  been  occupied  before  that 
time  by  defendant.  The  card  party  lasted  till  the  new  year 
came  in,  and  then  deceased  and  Joe  went  to  the  shack  and 
went  to  bed.  The  next  day,  which  was  Saturday,  Janu- 
ary 1,  defendant  and  his  family  spent  at  the  home  of  his 
brother  Alfred,  who  also  lived  in  the  village  of  Valier, 
and  returned  to  Albert's  house  some  time  that  evening. 
Defendant  and  deceased  were  in  the  pool-hall  until  about 
1 1 :30  that  night.  Deceased  was  not  ready  to  go  to  the 
shack  when  Joe,  who  was  twelve  years  old,  wanted  to  go 
to  bed,  and  the  boy  went  up-stairs  and  slept  on  a  pallet. 
Defendant  testified  he  and  deceased  left  the  pool-room  to- 
gether about  1 1 :30  and  went  up-stairs,  where  deceased  got 
the  key  to  the  shack  so  that  he  could  get  in  and  go  to  bed. 
He  left  the  house  immediately  after  getting  the  key.  The 
next  morning  Albert  and  defendant  were  to  go  to  the  farm 
of  one  Dees  to  butcher  a  beef.  After  a  late  breakfast  de- 
ceased was  directed  by  Albert  to  hitch  up  the  team  and  get 
some  feed  from  the  warehouse.  While  deceased  was  hitch- 
ing up  the  team  defendant  went  to  him  and  asked  for  the 
key  to  the  shack  so  that  he  could  get  a  shaving  set  he  had 
left  there,  as  he  wanted  to  shave.  Deceased  gave  him  the 
key  and  he  procured  the  shaving  set  and  went  into  his 
brother's  house  and  shaved.  After  doing  that  he  went 
down-stairs  and  out  to  the  warehouse,  where  deceased  was 
getting  some  feed,  and  there  shot  him,  mortally  wounding 
him,  so  that  he  died  the  same  day.  The  gun  used  was  a 
Colt  automatic  .38.  After  the  shooting  defendant  went  into 
his  brother's  house  and  to  the  bed-room  occupied  by  him 
and  his  wife,  where  he  remained  until  taken  into  custody. 
Defendant  testified  on  the  trial,  among  other  things,  that 
he  saw  his  wife  "flirting  with  this  boy"  within  twenty  or 
thirty  minutes  after  they  arrived  at  his  brother's  house  the 
evening  of  December  3 1 ;  that  some  time  during  the  day 
on  Saturday  he  was  trying  to  rent  a  house  from  a  man 
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who  lived  in  Christopher ;  that  the  deceased  said  he  hoped 
he  would  succeed  in  getting  the  house;  that  he  was  the 
delivery  boy  for  Albert  to  deliver  goods  and  the  house  was 
on  his  route  and  he  would  drop  in  every  day.  Defendant 
testified  he  told  deceased  he  did  not  want  him  to  cause  any 
trouble, — ^that  he  had  had  enough  tr9uble  with  his  wife, — 
and  deceased  laughed  and  went  up-stairs.  He  further  tes- 
tified that  when  he  went  with  deceased  from  the  pool-hall 
up-stairs  Saturday  night  he  read  the  newspaper  a  little  while 
before  going  to  his  bed-room;  that  when  he  went  to  his 
bed-room  his  children  were  in  bed  and  his  wife  had  been, 
and  some  of  her  clothes  were  there  but  she  was  not;  that 
he  went  down-stairs  and  back  to  the  toilet  but  could  not 
find  her;  that  he  then  remembered  his  sister-in-law  had 
spoken  about  a  quilt  deceased  ought  to  have,  and  he  took 
it  and  went  to  the  shack  to  give  it  to  deceased  and  also  to 
see  if  his  wife  was  there  with  him;  that  he  heard  voices 
and  asked  deceased  if  he  wanted  a  quilt;  that  deceased  re- 
plied he  did  not ;  that  defendant  then  went  back  to  his  bed- 
room but  his  wife  was  still  not  there;  that  he  then  went 
back  to  the  shack  to  listen,  but  hearing  no  voices  came  back 
to  his  bed-room  and  his  wife  was  there;  that  she  said  she 
had  been  to  the  toilet.  He  testified  he  went  to  the  warehouse 
where  he  knew  deceased  was,  on  Sunday  morning,  to  talk 
to  him  about  his  relations  with  defendant's  wife;  that  he 
had  told  deceased  before  that  he  wanted  him  to  stop  joking 
about  his  wife;  that  when  he  went  to  the  warehouse  de- 
ceased was  filling  a  bucket  with  feed,  and  defendant  told 
him  he  wanted  to  talk  to  him;  that  deceased  asked  what 
he  wanted,  and  he  replied  he  had  had  enough  trouble  with 
his  wife  and  wanted  deceased  to  leave  her  alone;  that  de- 
ceased laughed  at  him,  and  when  defendant  told  him  he 
meant  it,  deceased  grabbed  a  hatchet  and  came  toward  him ; 
that  defendant  told  him  to  stop,  and  deceased  said  he  would 
get  him ;  that  deceased  was  very  angry  and  would  not  stop 
but  kept  advancing  toward  defendant;  that  then  defendant 


230  The  People  v.  Savant.  [301  111. 

drew  his  gun  and  began  shooting;  that  he  did  not  know 
how  many  shots  he  fired ;  that  after  the  shooting  he  went 
up-stairs  to  his  room  in  his  brother's  house. 

The  only  corroboration  of  defendant's  testimony  of  mis- 
conduct between  his  wife  and  deceased  was  the  testimony 
of  Mrs.  Albert  Savant  that  while  defendant's  wife  was  sit- 
ting in  a  rocking  chair  in  the  sitting  room  and  deceased  was 
playing  cards  in  the  same  room  with  other  parties  the  even- 
ing of  December  31  she  saw  them  nod  at  each  other.  The 
same  witness  testified  she  saw  defendant  leave  the  house 
just  before  the  shooting  and  heard  three  or  four  shots,  and 
immediately  after  the  shooting  she  heard  deceased  crying 
and  at  once  went  to  the  warehouse ;  that  deceased  was  lying 
on  a  sack  of  feed ;  that  witness'  husband  was  there  also  and 
one  or  two  others :  that  deceased  said,  "J^^^^  shot  me,"  and 
the  witness  asked  him  what  he  shot  him  for ;  that  deceased 
replied,  "John  said,  you  fooled  me  long  enough ;"  that  wit- 
ness went  back  up-stairs  to  defendant's  bed-room ;  that  his 
wife  was  lying  on  the  bed,  crying;  that  witness  said,  "John, 
what  for  you  done  that?"  and  he  said,  "They  kidded  me 
long  enough." 

Charles  LePere,  who  was  one  of  the  party  at  Albert  Sa- 
vant's house  the  night  of  the  arrival  of  defendant  and  his 
family,  testified  that  he  was  at  Savant's  store  Sunday  morn- 
ing and  started  out  to  where  deceased  was ;  that  before  he 
reached  there  he  heard  from  three  to  seven  shots ;  that  he 
saw  Albert  Savant,  his  wife  and  Dees  go  into  the  ware- 
house and  he  followed  them;  that  Albert  asked  deceased 
what  was  the  matter,  and  he  said,  "John  shot  me;"  that 
when  asked  why  he  had  done  it  he  replied,  "I  don't  know." 

David  Dees,  who  went  to  the  warehouse  immediately 
after  hearing  the  shots,  testified  that  deceased  said,  "John 
shot  me,"  and  he  thought  he  said  without  any  cause. 

Deceased  was  taken  from  Valier  to  a  hospital  at  Chris- 
topher, where  he  was  operated  on,  and  died  during  the  op- 
eration or  a  few  minutes  afterward. 
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Albert  Paga,  a  brother-in-law  of  deceased,  testified  he 
was  at  the  hospital  with  him,  and  while  they  were  making 
preparations  for  the  operation  he  said  to  deceased,  "Fritz, 
do  you  know  what  condition  you  are  in?"  and  he  replied, 
"Yes,  sir ;"  that  witness  said,  "Fritz,  you  got  to  die,"  and 
he  said,  "Yes,  sir ;  I  do  know  I  got  to  die ;  I  wish  he  killed 
me  right  away  when  he  shot  me ;  I  got  such  awful  pain ;" 
that  witness  asked  deceased  to  tell  him  the  truth  how  it  hap- 
pened, and  he  said,  "Albert  Savant  sent  me  for  some  feed, 
and  1  had  got  the  feed  bucket  and  went  in  for  the  feed  and 
he  followed  me,  and  I  turned  around  and  he  pulled  his  gun 
and  said  to  me,  'You  fooled  me  long  enough,'  and  shot  me 
three  or  four  times,  and  I  said,  'J^hn,  what  I  done  to  you?' 
and  John  never  said  anything  and  walked  off."  Witness 
further  testified  that  when  they  started  to  the  operating 
room  with  deceased  one  of  the  doctors  said,  "We  are  going 
to  work  for  you,  boy;  we  are  going  to  try  to  help  you." 

John  Shadowen,  chief  of  police  of  Christopher,  testified 
he  saw  deceased  in  the  hospital  before  the  operation  and 
asked  him  how  he  was  feeling;  that  deceased  replied,  "I 
feel  awful  bad;  he  has  killed  me;"  that  witness  told  him 
to  brace  up,  maybe  he  would  be  all  right,  and  deceased  said, 
"No,  he  shot  me  four  times ;  he  killed  me  and  did  not  give 
me  a  chance  to  say  anything;"  that  he  said  John  Savant 
shot  him ;  that  they  had  been  good  friends  and  never  had 
any  trouble ;  that  they  had  no  argument  or  words,  and  de- 
scribed how  the  shooting  occurred  in  substantially  the  same 
language  testified  to  by  witness  Paga.  Shadowen  wrote 
down  the  statement  and  had  it  typewritten.  It  was  read 
over  to  deceased  and  signed  by  him  and  witnessed  by  Sha- 
dowen, Harry  Owens  and  Albert  Paga.  The  court  admit- 
ted the  statement  as  a  dying  declaration,  which  is  as  follows : 

"I  didn't  have  no  trouble  at  all.  I  went  in  the  ware- 
house to  get  some  com.  He  [John  Savant]  followed  me 
in.     He  told  me,  'You  have  fooled  me  long  enough,'  and 
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took  out  his  gun  and  shot  me  four  times  and  left.  He  did 
not  give  me  a  chance  to  say  anything." 

It  is  contended  by  counsel  for  defendant  that  the  state- 
ments made  by  deceased  in  the  warehouse  immediately  after 
the  shooting  were  incompetent,  and  the  testimony  as  to  the 
dying  declaration  did  not  authorize  the  admission  of  the 
declaration  in  evidence.  As  to  the  statements  of  deceased 
in  the  warehouse  immediately  after  the  shooting,  even  if 
they  were  not  competent  as  res  gestce,  as  contended,  their 
admission  in  evidence,  in  view  of  the  conceded  fact  that 
defendant  did  shoot  deceased,  would  not  warrant  a  reversal 
of  the  judgment. 

It  is  argued  by  defendant  that  the  declaration  made  by 
the  deceased  in  the  hospital  at  Christopher  was  not  made 
under  the  firm  belief  and  moral  conviction  that  death  was 
impending  and  certain  to  follow  almost  immediately,  with- 
out opportunity  for  repentance.  The  proof  does  not  war- 
rant that  contention.  It  shows  deceased  was  under  the  firm 
belief  and  conviction  that  his  death  was  imminent  and  he 
had  no  hope  of  escaping  the  impending  danger.  To  our 
minds  it  meets  all  the  requirements  necessary  to  make  the 
statement  a  dying  declaration  and  competent  testimony. 
North  V.  People,  139  111.  81 ;  Dunn  v.  People,  172  id.  582. 

There  were  axes  and  other  tools  in  tlie  warehouse 
where  the  shooting  occurred,  but  no  witness  except  Albert 
Savant,  brother  of  defendant,  testified  to  seeing  any  weapon 
near  deceased  when  he  was  lying  in  the  warehouse.  Albert 
testified  he  saw  a  hatchet  about  fourteen  or  fifteen  inches 
from  deceased.  Other  witnesses  who  were  in  the  warehouse 
immediately  after  the  shooting  testified  they  did  not  see  a 
hatchet  or  any  other  instrument  or  weapon  near  him,  and 
we  are  of  opinion  the  jury  were  warranted  to  conclude  from 
the  evidence  that  the  shooting  was  wholly  unprovoked  and 
unnecessary  and  was  deliberate  murder.  The  charge  of  al- 
leged misconduct  of  deceased  and  defendant's  wife  is  too 
flimsy  and  unreasonable  to  justify  serious  consideration  as 
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any  excuse  for  defendant's  going  to  the  warehouse,  where 
deceased  was,  with  a  loaded  automatic  revolver  to  protest 
against  his  flirtations  with  defendant's  wife. 

Complaint  is  made  of  five  instructions  given  on  behalf 
of  the  People.  Probably  there  are  some  slight  inaccuracies 
in  some  of  them,  and  some  of  them,  perhaps,  did  not  state 
all  of  the  law  on  the  question,  but  we  are  clear  that  there 
was  not  such  error  in  them  as  to  have  prejudiced  the  rights 
of  defendant  or  to  require  detailed  discussion  in  this  opin- 
ion. Twenty  instructions  were  given  on  behalf  of  the  Peo- 
ple and  twenty-nine  on  behalf  of  the  defendant.  Considered 
together  they  fairly  state  the  law  applicable  to  the  theory 
of  both  the  prosecution  and  defense,  and  defendant  was  not 
prejudiced  by  the  giving  of  instructions. 

No  instruction  was  asked  by  either  party  or  given  by 
the  court  defining  manslaughter,  and  it  is  contended  this 
was  error.  The  same  contention  was  made  in  People  v. 
Lucas,  244  111.  603,  which  was  a  murder  case.  This  court 
said :  "No  such  instructions  having  been  asked  by  plaintiff 
in  error,  the  court  had  a  right  to  assume  that  plaintiff  in 
error  preferred  to  submit  the  case  to  the  jury  in  such  way 
that  the  jury  would  be  compelled  to  find  the  defendants 
guilty  of  murder  or  not  guilty.  It  was  the  right  of  plain- 
tiff in  error  to  submit  that  question  to  the  jury  and  require 
the  jury  to  pass  on  the  question  of  his  guilt  or  innocence 
of  the  crime  of  murder,  and  it  was  not  the  duty  of  the 
court  to  submit  issues  and  questions  to  the  jury  which  the 
parties  by  their  action  said  they  did  not  desire  passed  upon." 
The  same,  in  principle,  is  Dunn  v.  People,  109  111.  635. 

It  is  further  contended  the  jury  were  guilty  of  such  mis- 
conduct as  that  the  judgment  should  be  reversed.  In  sup- 
port of  the  motion  for  a  new  trial  defendant  filed  several 
affidavits,  one  by  Ben  Westbrook  that  he  was  the  owner 
of  the  restaurant  where  the  jurors  took  their  meals  during 
the  trial,  and  while  at  their  meals  some  of  the  time  they 
were  attended  by  only  one  officer;   that  they  mingled  with 
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other  persons  in  the  restaurant,  and  on  some  occasions  when 
the  oflFicer  had  finished  his  meal  he  would  go  out  and  wait 
on  the  sidewalk  for  the  jurors  to  finish  their  meals;  that 
during  the  trial  witnesses  for  the  prosecution  and  the  de- 
fense ate  at  his  restaurant,  and  at  different  times  he  heard 
witnesses  talking  about  the  case.  He  made  another  affidavit 
that  he  never  heard  anyone  talk  to  any  juror  about  the  case 
in  his  restaurant  and  never  heard  any  talk  about  it  in  the 
presence  of  the  jurors;  that  on  two  or  three  occasions  the 
officer  in  charge,  after  he  had  eaten,  stepped  out  on  the  side- 
walk in  front  of  the  restaurant  to  wait  for  the  jurors  to 
finish  their  meals,  but  he  was  in  view  of  the  jury  and  not 
more  than  twenty-five  feet  from  the  farthest  one.  Other 
affidavits  of  misconduct  were  filed  but  were  not  of  sufficient 
importance  to  require  detailed  discussion.  The  misconduct 
alleged  was  fully  explained  and  shown  to  be  without  merit 
by  counter-affidavits  of  all  the  jurors  and  persons  not  mem- 
bers of  the  jury.  The  court  properly  refused  a  new  trial 
on  that  ground. 

The  court  permitted  the  jury  to  take  \yith  them  to  the 
jury  room,  when  they  retired  to  consider  their  verdict,  the 
written  statement  offered  in  evidence  as  the  dying  declara- 
tion of  the  deceased,  and  this  it  is  claimed  was  error  suf- 
ficient to  reverse  the  judgment.  A  written  dying  declara- 
tion admitted  in  evidence  in  Dunn  v.  People,  172  111.  582, 
was  allowed  to  be  taken  by  the  jury  when  they  retired  to 
consider  their  verdict.  Parts  of  the  written  statement  were 
held  incompetent  by  the  trial  court,  who  placed  brackets 
around  the  incompetent  parts  and  orally  instructed  the  jury 
not  to  consider  those  parts  of  the  dying  declaration.  Per- 
mitting the  statement  to  be  taken  by  the  jury  was  held  to 
be  erroneous  under  the  circumstances  presented  in  that  case, 
but  there  were  also  other  serious  errors  on  the  trial  pointed 
out  in  the  opinion  of  this  court.  In  Cooke  v.  People,  231 
111.  9,  a  bill  of  particulars  filed  by  the  People  was  read  to 
the  jury  by  the  State's  attorney  and  permitted  to  be  taken 
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by  them  to  their  room  when  they  retired  to  consider  their 
verdict.  This  was  held  not  to  be  reversible  error.  The 
court  referred  to  Dunn  v.  People,  supra,  and  said  whether 
the  dying  declaration  should  be  permitted  to  be  taken  by 
the  jury  rested  largely  in  the  sound  discretion  of  the  court, 
and  said  a  judgment -would  not  be  reversed  for  permitting 
the  jury  to  take  with  them  to  their  room  a  written  instru- 
ment admitted  in  evidence  unless  it  clearly  appeared  such 
action  was  prejudicial  and  ought  not  to  have  been  permit- 
ted. The  written  declaration  of  deceased  admitted  in  evi- 
dence in  this  case  was  competent  in  its  entirety.  It  was 
very  short,  consisting  of  five  lines  as  printed  in  the  ab- 
stract. Oral  testimony  of  witnesses  before  the  jury  as  to 
the  dying  declaration  was  the  same  as  the  written  state- 
ment. We  are  of  opinion  it  was  not  within  the  sound  dis- 
cretion of  the  court  to  permit  the  written  dying  declaration 
to  be  taken  by  the  jury  to  their  room  and  that  it  should 
not  have  been  permitted,  but  inasmuch  as  witnesses  had 
testified  orally  to  practically  the  same  words  of  the  dying 
declaration  it  seems  clear  that  defendant  was  not  preju- 
diced by  it,  and  the  judgment  should  not  be  reversed  on 
account  of  that  action  of  the  court. 

On  account  of  the  consequences  to  defendant  we  have 
given  the  record  the  best  consideration  we  are  capable  of, 
and  are  firmly  convinced  that  tlie  jury  were  fully  warranted 
in  finding  that  the  killing  was  murder,  unattended  by  any 
mitigating  circumstances,  and  the  judgment  is  affirmed. 

The  clerk  of  this  court  is  directed  to  enter  judgment 
and  an  order  fixing  the  period  between  nine  o'clock  in  the 
forenoon  and  four  o'clock  in  the  afternoon  of  February  24, 
1922,  as  the  time  when  the  original  sentence  of  death  en- 
tered in  the  circuit  court  of  Franklin  county  shall  be  exe- 
cuted. A  certified  copy  of  such  order  shall  be  furnished  by 
the  clerk  of  this  court  to  the  sheriff  of  Franklin  county. 

Judgment  affirmed. 
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(No.  14240. — Decree  affirmed.) 
W.  E.  V01.UNTINE  et  al.  Appellants,  vs.  Mary  Bthht  Voh- 

UNTiNE,  Appellee. 

Opinion  filed  December  22,  ip2i — Rehearing  denied  Feb.  10,  jp22. 

Wills — when  verdict  in  favor  of  validity  of  a  will  will  not  be 
disturbed  on  appeal,  A  verdict  sustaining  a  will  contested  on  the 
grounds  of  mental  incapacity  of  the  testatrix  and  undue  influence 
will  not  be  disturbed  on  appeal,  where  there  is  no  evidence  in  the 
record  of  undue  influence  and  where  the  evidence  on  the  question 
of  mental  incapacity,  outside  of  testimony  of  the  scrivener  and  the 
attesting  witnesses,  is  fairly  evenly  balanced  and  the  testimony  of 
the  scrivener  and  the  attesting  witnesses  is  in  favor  of  the  valid- 
ity of  the  will. 

App^ai,  from  the  Circuit  Court  of  Christian  county; 
the  Hon.  Wii^uam  B.  Wright,  Judge,  presiding. 

John  E.  Hogan,  and  Leai^  W.  Reese,  for  appellants. 

Wai^ter  M.  Provine,  and  Harry  B.  Hershey,  for 
appellee. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court: 

February  25,  1920,  appellants  filed  their  bill  in  the  cir- 
cuit court  of  Christian  county  to  set  aside  the  will  of  Emma 
L.  Vollintine,  deceased,  on  the  grounds  of  mental  incom- 
petency and  undue  influence  exercised  by  appellee,  Mary 
"Belle  Vollintine.  A  trial  was  had  and  the  jury  returned 
a  verdict  finding  that  the  writing  purporting  to  be  the  last 
will  of  Emma  L.  Vollintine  was  her  last  will,  and  answer- 
ing in  the  affirmative  the  following  special  interrogatory, 
"Was  she  at  the  time  of  making  and  executing  the  instru- 
ment in  question  purporting  to  be  her  last  will  of  sound 
mind  and  memory?"  and  answering  in  the  negative  the 
additional  interrogatory,  "Was  the  execution  of  tlie  paper 
alleged  to  be  the  last  will  and  testament  of  Emma  L.  Vol- 


Feb.  *22.]  VOLLINTINB  t;.  VOLLINTINE.  237 

lintine,  deceased,  obtained  by  fraud  and  undue  influence?" 
For  some  reason  not  appearing  in  this  record,  and  with 
which  we  are  not  concerned,  the  chancellor  granted  a  new 
trial.  Upon  the  new  trial  the  same  issues  were  again  sub- 
mitted to  a  jury  with  the  same  result.  This  appeal  is  prose- 
cuted to  review  the  decree  enjtered  on  that  verdict 

Appellee,  the  sole  beneficiary  under  the  will  in  question, 
was  a  sister  and  life-long  companion  of  testatrix.  Neither 
had  ever  been  married,  so  the  heirs-at-law  of  testatrix  were 
her  six  brothers  and  sisters  and  nieces  and  nephews,  chil- 
dren of  two  deceased  sisters.  The  property  conveyed  by 
the  will  in  question  was  property  received  from  the  estate 
of  the  father  of  testatrix.  At  the  time  of  his  death  six  of 
his  children  were  married  and  had  left  the  parental  home. 
Shortly  after  his  father's  death  appellant  W.  E.  VoUintine 
was  married  and  moved  away  from  the  old  homestead,  leav- 
ing testatrix  and  appellee  as  its  only  occupants.  The  fam- 
ily estate  was  partitioned  and  there  was  set  oflF  to  each  of 
the  children  in  severalty  their  respective  shares.  Appellee 
and  testatrix  each  received  about  eighty  acres  of  land.  Sep- 
tember 2,  19 1 2,  they  conveyed  by  deeds,  one  to  the  other, 
their  respective  lands,  so  that  thereafter  they  held  their 
combined  portions  as  tenants  in  common.  They  continued 
to  live  on  the  home  place  and  managed  and  controlled  their 
real  estate  until  the  spring  of  1918,  when  they  leased  the 
farm  and  moved  to  Taylorville,  where  they  occupied  rooms 
leased  from  Mr.  and  Mrs.  A.  J.  Willey,  the  latter  a  sister. 
On  December  10,  1918,  testatrix  executed  the  will  here  in 
question.  She  was  then  about  sixty  years  of  age.  In  May, 
1 919,  she  became  so  broken  in  health  that  she  was  removed 
to  a  hospital  in  Taylorville,  where  she  remained  until  her 
death,  October  i,  1919. 

Twenty-eight  acquaintances  and  neighbors  of  testatrix 
testified  on  behalf  of  contestants  that  they  noticed  a  great 
change  in  testatrix's  physical  and  mental  condition  during 
the  years  1918  and  1919;   that  she  became  very  untidy  in 
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dress;  that  she  was  forgetful;  that  she  became  lost  in  a 
neighborhood  with  which  she  was  familiar  and  could  not 
locate  herself;  that  she  could  not  carry  on  an  intelligent 
conversation  and  would  forget  the  subject  about  which  she 
was  talking;  that  she  did  not  recognize  old  friends  and 
acquaintances;  and  that  in  their  opinion  she  was  not  of 
sound  mind  and  memory  December  lo,  1918,  and  was  not 
then  capable  of  making  an  intelligent  disposition  of  her 
property  by  will.  On  the  other  hand,  forty  friends  and 
neighbors  of  testatrix  testified  that  prior  to  May,  1919,  they 
had  noticed  no  particular  change  in  the  mental  condition 
of  the  testatrix ;  that  she  recognized  them  and  talked  with 
them  about  current  events;  that  she  transacted  business 
with  them  intelligently,  and  that  it  was  their  opinion  that 
she  was  of  sound  mind  and  memory  December  10,  1918, 
and  that  she  understood  fully  the  extent  and  nature  of  her 
property  and  knew  the  natural  objects  of  her  bounty. 

Three  physicians  testified  on  behalf  of  the  contestants. 
Dr.  Morton  testified  that  he  treated  testatrix  for  several 
weeks  in  19 16;  that  she  was  then  suffering  from  organic 
kidney  lesion  and  as  a  result  had  high  blood  pressure; 
that  this  disease  caused  hardening  of  the  arteries;  that 
her  trouble  was  chronic  and  that  the  disease  had  been  pro- 
gressing for  many  years  and  was  incurable,  and  that  it  was 
reasonable  to  expect  that  the  mental  faculties  would  be  im- 
paired before  death.  He  did  not  express  any  opinion  as 
to  her  mental  condition  in  December,  19 18.  Dr.  SoUiday 
testified  that  he  began  treating  testatrix  October  16,  1918, 
and  that  he  continued  to  treat  her  until  she  died ;  that  his 
first  acquaintance  with  her  was  when  she  came  to  his  office 
accompanied  by  appellee ;  that  he  made  an  examination  of 
her  for  the  purpose  of  diagnosis  and  learned  from  her  and 
her  sister  what  he  could  of  tlie  history  of  her  trouble ;  that 
he  found  her  blood  pressure  244,  whereas  normal  blood 
pressure  should  have  been  about  150;  that  he  found  her 
suffering  from  a  breaking-down  of  the  arteries  and  from 
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heart  lesion ;  that  he  attempted  to  talk  to  her  but  was  not 
able  to  secure  intelligent  answers;  that  she  was  not  able 
to  stand  erect  or  to  walk  straight,  and  that  it  was  his  opin- 
ion that  her  disease  was  progressive  and  had  been  six  or 
seven  years  in  formation  and  that  it  continued  to  grow 
worse  until  her  death.  It  was  his  opinion  that  she  was  not 
of  sotmd  mind  and  memory  October  i6,  191 8,  nor  at  any 
time  thereafter.  Dr.  Norbury,  an  eminent  nerve  specialist, 
was  called  in  consultation.  He  testified  that  he  saw  her 
first  June  5,  19 19,  at  St.  Vincent  Hospital,  in  Taylorville; 
that  she  had  paralysis  involving  the  speech  and  the  right 
arm  and  hand;  that  she  could  not  control  her  bladder  or 
bowels;  that  her  blood  pressure  was  186;  that  she  had  or- 
ganic disease  of  the  brain,  which  affected  the  brain  tissues ; 
that  her  disease  was  progressive  and  had  been  from  ten  to 
fifteen  years  in  formation ;  that  in  his  opinion  she  was  not 
of  sotmd  mind  and  memory  December  10,  1918,  and  that 
he  based  his  opinion  on  his  examination  of  the  patient  in 
the  summer  of  19 19,  on  the  history  of  the  case  given  him 
by  Dr.  SoUiday,  and  on  his  general  knowledge  of  the  ef- 
fects of  the  disease  from  which  she  was  suffering. 

Two  physicians  testified  on  behalf  of  appellee.  Dr.  Tay- 
lor, of  Springfield,  went  to  Taylorville  in  March,  19 19,  for 
the  purpose  of  seeing  testatrix.  At  that  time  he  found  her 
suffering  from  partial  paralysis  of  one  side  but  found  her 
rational.  Some  three  or  four  months  previous  to  his  visit 
to  Taylorville  the  testatrix  had  visited  him  at  his  office  in 
Springfield.  He  testified  that  she  had  suffered  for  some 
years  with  kidney  trouble  and  arteriosclerosis;  that  both 
diseases  were  progressive  in  their  nature ;  that  mental  im- 
pairment was  a  frequent  result,  and,  in  fact,  the  rule  in  a 
vast  majority  of  cases,  but  that  it  came  earlier  in  some 
cases  than  in  others.  Dr.  Taylor  had  treated  testatrix  at 
intervals  from  1915,  and  he  expressed  the  opinion  that  her 
mind  was  sound  when  he  saw  her  in  March,  1919,  and  that 
there  was  no  serious  mental  impairment  at  any  time  when 
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he  saw  her  between  1915  and  1919.  Dr.  Roberts,  an  osteo- 
pathic physician  of  Taylorville,  testified  that  he  treated  tes- 
tatrix in  June,  September  and  December,  1918;  that  she 
was  suffering  from  high  blood  pressure,  which  might  have 
been  caused  by  kidney  trouble  or  hardening  of  the  arteries ; 
that  she  was  suffering  from  a  general  breakdown  of  the 
nervous  system  and  was  in  a  general  weakened  condition ; 
that  there  was  spine  lesion,  which  interferes  with  the  ner- 
vous system ;  that  the  disease  progressed  and  that  she  was 
weaker  in  December  than  in  June,  but  that  in  his  opinion 
she  was  a  person  of  sound  mind  in  December,  19 18. 

William  M.  Provine,  an  attorney  of  Taylorville  who 
had  from  time  to  time  rendered  professional  services  to  the 
different  members  of  the  VoUintine  family,  testified  that 
he  had  written  a  will  for  testatrix  in  191 7  and  that  he  kept 
it  for  her  in  a  safe  in  his  office;  that  December  10,  19 18, 
she  came  to  his  office,  on  the  second  floor  of  the  Provine 
building,  and  asked  him  if  she  could  make  a  new  will  giv- 
ing all  her  property  to  one  person,  and  that  he  told  her  she 
could;  that  she  requested  him  to  write  a  new  will  giving 
all  her  property  to  her  sister  Belle;  that  he  dictated  the 
will  and  read  it  over  to  her  after  it  was  transcribed ;  that 
she  requested  him  to  call  his  son,  so  that  he  and  the  son 
could  witness  the  will ;  that  he  told  her  his  son  was  out  of 
town ;  that  she  said  she  would  take  the  will  to  the  Farmers 
National  Bank  and  have  it  witnessed;  that  the  bank  was 
about  two  and  a  half  blocks  from  his  office ;  that  she  took 
the  old  and  the  new  will  and  left  the  office ;  that  she  came 
to  the  office  alone  and  that  nothing  was  said  about  anyone 
having  suggested  that  she  come,  and  that  in  his  opinion  she 
was  of  sound  mind  and  memory  and  under  no  restraint. 

James  A.  Adams  testified  that  he  was  president  of  the 
Farmers  National  Bank  of  Taylorville;  that  December  10, 
1918,  testatrix  came  into  his  bank  alone  and  called  him  into 
the  back  room ;  that  she  said  she  had  her  will  with  her  and 
wanted  him  and  someone  else  to  act  as  witnesses;   that  he 
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called  the  cashier  and  that  she  made  the  same  statement  to 
him;  that  she  then  signed  the  will  and  stated  that  it  was 
her  will  and  asked  them  to  sign  it  as  witnesses ;  that  they 
signed  it;  that  she  then  asked  him  if  he  would  keep  it  for 
her;  that  he  put  it  in  an  envelope,  which  he  sealed  and 
on  which  he  indorsed  that  it  was  her  will;  that  he  filed 
the  envelope  in  the  safe;  that  she  left  alone;  that  a  few 
days  later  she  called  him  and  asked  him  to  deliver  the  will 
to  Provinces  law  office;  that  he  did  so;  that  some  time 
later  he  met  her  on. the  street;  that  she  was  alone;  that 
she  stopped  him  and  thanked  him  for  what  he  had  done ; 
that  he  had  known  her  for  many  years;  that  she  had 
been  a  customer  at  his  bank ;  that  he  had  had  many  bank- 
ing and  business  transactions  with  her,  and  that  in  his  opin- 
ion she  was  a  person  of  sound  mind  and  memory  Decem- 
ber ID,  1918. 

Floyd  F.  Baughman,  cashier  of  the  bank,  gave  testimony 
regarding  the  witnessing  of  the  will  corresponding  with  that 
of  Adams.  He  had  been  acquainted  with  testatrix  for  many 
years  and  testified  that  in  his  opinion  she  was  a  person  of 
sound  mind  and  memory  on  the  day  the  will  was  executed. 
*  We  think  it  manifest  from  the  foregoing  facts  shown- 
by  this  record  that  testatrix  had  sufficient  mental  capacity 
to  make  and  publish  this  simple  will.  It  certainly  requires 
no  argument  or  citation  of  authorities  to  demonstrate  that 
this  court  could  not,  in  view  of  the  record,  hold  that  the 
jury's  verdict  was  manifestly  against  the  weight  of  the  evi- 
dence. There  is  no  evidence  in  the  record  of  undue  influ- 
ence. Excluding  the  testimony  of  the  scrivener  and  the 
attesting  witnesses  and  construing  the  evidence  in  a  light 
most  favorable  to  appellants,  the  most  that  can  reasonably 
be  said  is  that  the  evidence  is  conflicting  and  fairly  evenly 
balanced,  and  that  the  verdict  of  the  jury  that  heard  and 
saw  the  witnesses  will  not  be  disturbed.  Throwing  into  the 
balance  the  testimony  of  the  scrivener  and  the  attesting  wit- 
nesses in  favor  of  the  validity  of  the  will,  the  jury  could 
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have  reached  but  one  conclusion  in  view  of  the  record,  and 

that  conclusion  is  the  one  they  have  reached. 

The  record  is  free  from  substantial  error  in  the  rulings 

of  the  court  on  the  admission  and  exclusion  of  evidence 

and  the  giving  and  refusing  of  instructions.     The  decree 

is  therefore  affirmed.  7^  ir       j 

Decree  affirmed. 


(No.  13961. — ^Judgment  affirmed.) 

The  Department  of  Pubuc  Works  and  Buiu)ings,  Ap- 
pellee, vs.  Laura  May  Cai.dwei.i*  et  al.  Appellants. 

Opinion  filed  December  22,  ip2i — Rehearing  denied  Feb.  8,  ip22. 

1.  Eminent  domain — when  motion  to  dismiss  petition  is  not 
preserved  for  review.  Questions  arising  on  a  preliminary  motion 
to  dismiss,  traversing  the  allegation  of  the  petition  that  it  is  neces- 
sary to  acquire  the  lands  in  question,  are  not  preserved  for  review 
in  the  Supreme  Court  where  no  ruling  of  the  trial  court  is  obtained 
on  the  motion,  and  the  denial  of  a  general  motion  to  dismiss  and 
to  withdraw  the  petitioner's  evidence  at  the  close  of  his  case  is  not 
a  ruling  on  such  preliminary  motion. 

2.  Same — defendants  must  traverse  allegation  that  petitioner 
attempted  to  make  an  agreement — waiver.  Property  owners  who 
have  appealed  from  a  judgment  for  the  taking  of  their  lands  in  a 
condemnation  proceeding  cannot  argue  that  there  is  no  competent 
evidence  in  the  record  to  support  the  petitioner's  allegation  that 
it  attempted  to  make  a  settlement  with  the  owners  where  they  have 
failed  to  traverse  that  allegation;  and  the  question  is  waived  by 
going  to  trial  on  the  merits. 

3.  Same — when  court  has  jurisdiction  over  property  taken  for 
State  roads  in  two  counties.  Under  sections  2  and  5  of  the  Emi- 
nent Domain  act  a  petition  for  condemnation  may  be  filed  in  the 
county  court  of  any  county  where  all  or  a  part  of  each  of  the  sev- 
eral tracts  sought  to  be  acquired  is  located,  and  where  all  of  one 
of  the  tracts  to  be  taken  for  State  roads  and  the  greater  part  of 
another  lie  in  one  county,  the  county  court  of  that  county  will  have 
jurisdiction  over  all  of  both  tracts. 

4.  Same — zvhen  jury  may  consider  special  benefits.  Although 
section  9  of  the  Eminent  Domain  act  provides  that  the  owner  shall 
receive  full  compensation  for  land  taken  without  regard  to  benefits 
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which  may  accrue  to  the  land  not  taken,  in  estimating  the  dam- 
ages to  property  not  taken  the  jury  may  consider  any  special  ben- 
efits to  such  property  for  the  purpose  of  reducing  or  balancing 
the  damages. 

5.  Same — what  is  true  measure  of  damages  to  land  not  taken* 
The  true  measure  of  damages  or  compensation  for  land  not  taken 
by  the  improvement  is  the  difference  between  the  fair  cash  market 
value  of  the  property  unaffected  by  the  improvement  and  its  fair 
cash  market  value  as  affected  by  it. 

6.  Same — when  owners  of  property  taken  for  a  State  road  are 
not  entitled  to  compensation  for  cost  of  ^ence.  Where  property 
to  be  taken  for  a  State  road  runs  parallel  with  the  right  of  way  of 
a  railroad  company  the  owners  of  the  property  to  be  taken  are  not 
entitled  to  have  the  cost  of  constructing  and  maintaining  a  fence 
between  the  proposed  road  and  the  land  not  taken  included  in  their 
compensation  although  the  road  will  deprive  them  of  the  use  of  a 
fence  which  the  railroad  company  was  compelled  to  maintain  along 
its  right  of  way,  but  they  are  entitled  to  have  the  question  consid- 
ered in  estimating  damages  to  land  not  taken. 

7.  Same — owners  of  property  taken  for  State  road  are  not  en- 
titled to  speculative  damages  from  dangers  in  crossing  the  road. 
The  owners  of  property  taken  for  a  State  highway  are  not  entitled 
to  speculative  damages  for  dangers  attending  the  crossing  of  the 
highway  although  the  proposed  road  will  separate  the  premises  of 
the  property  owners  from  a  small  stock  yard  and  loading-chute 
located  on  a  railroad  right  of  way  adjacent  to  their  land,  but  actual 
damage  from  the  separation  of  the  land  from  the  shipping  facili- 
ties may  be  considered  as  affecting  the  land  not  taken. 

8.  Same — judgment  for  taking  property  for  State  highway  is 
sufficient  if  State  is  "authorized"  to  take  the  property.  In  a  pro- 
ceeding to  condemn  land  for  a  State  highway  the  judgment  is  suf- 
ficient if  it  recites  that  the  Department  of  Public  Works  and  Build- 
ings of  the  State  "is  hereby  authorized"  to  take  the  property  in- 
stead of  ordering  the  property  to  be  taken,  as  the  State  has  a  right 
to  abandon  the  location  and  to  refuse  to  pay  the  damages  ascer- 
tained, and  the  statute  requires  only  that  the  damages  shall  be  paid 
before  the  petitioner  has  a  right  to  take  or  use  the  land  condemned. 

9.  Highways — State  may  accept  donations  of  land  or  money 
for  highways.  There  is  no  statute  which  forbids  the  Department 
of  Public  Works  and  Buildings  from  accepting  donations  pf  land 
or  money  for  a  right  of  way  for  any  portion  of  its  State-wide  sys- 
tem of  hard  roads,  nor  is  there  any  reason  based  on  good  morals 
or  public  policy  for  denying  the  department  the  right  to  accept 
such  donations. 
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Appeai,  from  the  County  Court  of  Piatt  county;  the 
Hon.  W.  A.  Doss,  Judge,  presiding. 

Herrick  &  Herrick,  for  appellants. 

Edward  J.  Brundage,  Attorney  General,  and  Thomas 
WiLUAMsoN,  (C.  F.  MansfieIvD,  and  F.  M.  Shonkwiler, 
of  counsel,)  for  appellee. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court : 

The  Department  of  Public  Works  and  Buildings,  pur- 
suant to  the  authority  given  it  by  section  1 1  of  the  act  pro- 
viding for  a  State- wide  system  of  hard  roads,  (Laws  of 
19 1 7,  p.  707,)  filed  its  petition  in  the  county  court  of  Piatt 
county  to  acquire  a  right  of  way  over  the  lands  of  appel- 
lants. The  land  which  appellee  seeks  to  acquire  is  to  be- 
come a  part  of  route  No.  10  as  described  in  section  9  of 
the  same  act,  (Laws  of  19 17,  p.  699,)  and  lies  between  the 
cities  of  Champaign  and  Monticello.  The  land  consists  of 
two  tracts  lying  alongside  the  right  of  way  of  the  Illinois 
Central  Railroad  Company,  section  6  of  the  route  lying 
wholly  in  Piatt  county  and  section  5  of  the  route  lying 
largely  in  Piatt  county  but  extending  about  1000  feet  into 
Champaign  county.  The  two  tracts  contain  10.10  acres. 
The  question  of  damages  was  submitted  to  a  jury,  which 
returned  a  verdict  fixing  the  damages  for  the  land  taken 
at  $3535  and  finding  that  there  was  no  damage  to  the  ad- 
joining lands  not  taken.  From  the  judgment  entered  on 
this  verdict  this  appeal  is  prosecuted. 

Appellants  filed  a  motion  to  dismiss  the  petition,  tra- 
versing the  allegation  of  the  petition  that  it  was  necessary, 
in  order  to  carry  out  the  provisions  of  the  act  establishing 
route  No.  10,  to  acquire  the  lands  in  question.  The  record 
does  not  show  that  this  motion  was  ever  called  to  the  atten- 
tion of  the  court.    No  ruling  of  the  court  was  obtained  on 
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the  motion  and  so  no  point  has  been  saved  for  this  court 
to  consider.  (Gillette  v.  Aurora  Railways  Co,  228  111.  261.) 
The  usual  general  motion  to  withdraw  from  the  considera- 
tion of  the  jury  the  evidence  admitted  on  behalf  of  the  peti- 
tioner and  to  dismiss  was  made  at  the  close  of  the  petition- 
er's case  and  at  the  conclusion  of  the  taking  of  evidence  in 
the  case,  but  there  was  nothing  in  either  of  these  motions 
to  call  this  point  to  the  court's  attention,  and  the  denial  of 
the  general  motions  was  not  a  ruling  on  the  preliminary 
motion  traversing  the  allegation  of  the  necessity  to  acquire 
the  lands. 

The  petition  alleges  that  appellee  has  sought  to  purchase 
the  tracts  in  question  but  has  been  unable  to  agree  with 
appellants  upon  the  compensation  for  the  taking  and  dam- 
aging of  appellants'  lands.  Appellants  argue  that  there  is 
no  competent  evidence  in  the  record  to  support  this  allega- 
tion. This  point  was  not  traversed  by  appellants  but  was 
waived  by  their  going  to  trial  on  the  merits.  O'Hare  v. 
Chicago,  Madison  and  Northern  Railroad  Co.  139  111.  151 ; 
West  Skokie  Drainage  District  v.  Dawson,  243  id.  175. 

It  is  next  contended  that  the  county  court  of  Piatt 
county  did  not  have  jurisdiction  to  try  the  cause  for  the 
reason  that  the  lands  lie  in  two  counties.  Section  2  of  the 
Eminent  Domain  act  provides  that  the  petition  may  be  filed 
in  the  county  court  of  any  county  "where  the  said  property 
or  any  part  thereof  is  situate."  ( Barker's  Stat.  p.  2005.) 
Section  5  of  the  same  act  provides  that  "any  number  of 
separate  parcels  of  property  situate  in  the  same  county  may 
be  included  in  one  petition."  It  follows  from  these  two 
provisions  that  the  petition  may  be  filed  in  any  county  where 
all  or  a  part  of  each  of  the  several  tracts  sought  to  be  ac- 
quired are  located.  (5*^.  Louis  aitd  Cairo  Railroad  Co,  v. 
Postal  Telegraph  Co.  173  111.  508;  Toluca,  Marquette  and 
Northern  Railway  Co.  v.  Hazvs,  194  id.  92.)  All  of  one  of 
the  tracts  in  question,  and  a  part — in  fact  far  the  greater 
part — of  the  other  tract,  were  located  in  Piatt  county.    This 


246        Dbpt.  Public  Works  v.  CaldwelIj.          [301  111. 

gave  the  county  court  of  Piatt  county  jurisdiction  over 
both  tracts. 

It  developed  on  the  trial  of  the  case  that  some  of  the 
witnesses  for  appellee  had  been  active  in  the  location  of  this 
particular  part  of  route  No.  10  and  that  they  had  donated 
a  right  of  way  across  their  lands  and  had  donated  money 
to  procure  sections  of  the  right  of  way  that  had  to  be  pur- 
chased. It  also  appeared  that  some  of  the  witnesses  had 
signed  a  bond  indemnifying  the  State  against  damages  that 
might  be  assessed  for  sections  of  the  right  of  way  acquired 
by  eminent  domain.  It  is  contended  that  this  renders  the 
proceeding  void.  We  know  of  no  law  that  forbids  the  De- 
partment of  Public  Works  and  Buildings  from  accepting 
donations  of  lands  for  right  of  way  or  of  moneys  to  pro- 
cure one,  nor  do  we  see  any  sound  reason,  based  on  good 
morals  or  public  policy,  for  denying  the  department  the 
right  to  accept  such  donations.  Section  81  of  the  Roads 
and  Bridges  act  authorizes  such  donations  to  be  made  to 
town  and  county  highway  officials,  and  declares  agreements 
in  writing  promising  such  donations  to  be  valid  and  bind- 
ing contracts,  enforceable  in  any  court  having  jurisdiction. 
This  law  has  been  on  the  statute  books  for  decades,  and 
if  an  express  declaration  of  the  legislature  is  needed  to  de- 
clare the  public  policy  of  the  State  in  this  regard  this  stat- 
ute supplies  the  need. 

Appellants  argue  with  evident  earnestness  that  their 
lands  are  about  to  be  taken  without  just  compensation.  As 
we  have  said,  the  strip  of  land  is  along  a  railroad  right  of 
way,  and  they  contend  that  they  have  an  easement  in  the 
division  fence  which  the  statute  compels  the  railroad  com- 
pany to  construct  and  maintain.  It  is  their  position  that 
they  have  been  deprived  of  this  valuable  piece  of  property 
and  that  they  will  be  put  to  great  expense  in  the  construc- 
tion and  maintenance  of  a  line  fence  between  their  lands 
and  the  public  highway  and  that  no  compensation  has  been 
awarded  them  for  this  damage.    It  also  appears  that  there 
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are  a  side-track  and  a  small  stock  yard  and  loading-chute 
located  on  the  railroad  right  of  way  adjacent  to  the  lands 
of  appellants,  known  as  the  Caldwell  switch,  and  that  these 
shipping  facilities  are  now  accessible  to  appellants  without 
leaving  their  own  premises.  The  taking  of  the  lands  in 
question  and  the  construction  of  the  highway  on  these  lands 
will  make  it  necessary  for  appellants  to  leave  their  prem- 
ises and  to  cross  the  public  highway  in  order  to  reach  this 
stock  yard  and  side-track.  While  there  is  no  evidence  in 
the  record  that  appellants  are  making  any  use  of  these  ship- 
ping facilities,  it  is  contended  that  the  trouble  and  dangers 
incident  to  crossing  this  public  highway  are  a  damage  to 
their  lands  that  are  not  taken  and  that  they  are  entitled  to 
compensation  for  this  damage.  Section  9  of  the  Eminent 
Domain  act  provides  that  the  owner  of  the  property  taken 
shall  receive  full  compensation  for  the  lands  taken,  and  that 
no  benefits  or  advantages  which  may  accrue  to  property  or 
lands  affected  shall  be  set  off  against  or  deducted  from 
such  compensation,  ( Barker's  Stat.  p.  2009,)  and  this  court 
has  construed  that  section  to  mean  just  what  it  says.  On 
the  other  hand,  when  the  jury  comes  to  consider  the  ques- 
tion whether  the  portion  of  the  property  not  taken  was 
damaged,  it  is  authorized  to  consider  any  special  benefits 
accruing  to  such  property  for  the  purpose  of  reducing  or 
balancing  the  damages.  (City  of  Chicago  v.  Mecartney, 
216  111.  377.)  The  true  measure  of  compensation  for  land 
not  taken  by  the  improvement  is  the  difference  between  the 
fair  cash  market  value  of  the  property  unaffected  by  the 
improvement  and  its  fair  cash  market  value  as  affected  by 
it.  {Brand  v.  Union  Elevated  Railroad  Co.  258  111.  133.) 
Appellants  were  not  entitled  to  compensation  for  the  cost 
of  constructing  and  maintaining  their  fence  as  such,  but 
were  entitled  to  have  it  considered  only  so  far  as  it  showed 
damages  to  land  not  taken;  {Board  of  Trade  Telegraph 
Co.  V.  Darst,  192  111.  47;)  and  the  same  is  true  of  what- 
ever damage  appellants  suffered  by  reason  of  their  being 
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separated  from  the  railroad  switch  and  shipping  pens. 
They  were  not  entitled  to  speculative  damages  for  dangers 
attending  the  crossing  of  this  public  highway,  which  were 
merely  possible  damages  and  not  damages  that  were  reason- 
ably probable.  (McReynolds  v.  Burlington  and  Ohio  River 
Railway  Co.  106  111.  152.)  The  uncontradicted  evidence 
shows  that  the  700  acres  of  appellants'  lands  not  taken  will 
receive  special  benefits  of  from  $10  to  $25  an  acre  by  rea- 
son of  the  location  of  this  hard  road  through  the  lands. 
The  jury  was  entitled  to  oflFset  the  damages  to  the  lands 
not  taken  with  the  special  benefits  accruing  to  said  lands, 
and,  as  we  view  the  evidence  in  the  record,  it  was  fully 
justified  in  finding  that  there  was  no  damage  to  the  lands 
not  taken. 

Appellants  object  to  practically  every'  instruction  that 
was  given  by  the  court  on  behalf  of  appellee,  but  most  of 
the  objections  are  based  on  contentions  which  we  have  al- 
ready considered  and  decided  contrary  to  the  views  of  ap- 
pellants. We  have  examined  the  instructions  and  find  that 
they  are  free  from  substantial  error.  The  damages  awarded 
by  the  jury  were  all  that  the  evidence,  fairly  considered, 
justified,  and  no  good  purpose  can  be  served  by  discussing 
at  length  the  evidence  or  the  numerous  objections  to  the 
instructions. 

Appellants  contend  that  the  judgment  entered  by  tlie 
coimty  court  is  not  in  compliance  with  the  statute,  in  that 
it  does  not  order  appellee  to  enter  upon  the  property  and 
to  use  the  same  upon  payment  of  the  compensation  awarded. 
The  language  of  the  judgment  objected  to  is,  that  upon 
the  making  of  the  payments  ordered,  "the  Department  of 
Public  Works  and  Buildings  of  the  State  of  Illinois  be  and 
it  is  hereby  authorized  to  enter  upon  and  take  possession 
of  and  use  for  the  right  of  way  purposes"  the  tracts  of  land 
so  taken.  The  contention  of  appellants  is  that  this  gives 
the  State  an  option  to  take  the  premises,  whereas  the  statute 
requires  that  it  be  ordered  to  take  them.    This  contention 
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is  not  sound.  The  State  has  a  right  to  abandon  the  loca- 
tion and  to  refuse  to  pay  the  damages  ascertained.  What 
the  statute  requires  "is,  that  the  damages  shall  be  paid  be- 
fore the  petitioner  has  a  right  to  take  or  to  use  the  lands 
condemned.  The  judgment  entered  in  this  case  conformed 
to  that  requirement.  Peoria,  Pekin  and  Jacksonville  Rail- 
road Co.  V.  Peoria  and  Springfield  Railroad  Co.  66  111. 
174;  St.  Louis  and  Southeastern  Railway  Co.  v.  Teters,  68 
id.  144. 

The  judgment  of  the  county  court  is  affirmed. 

Judgment  affirmed. 


(No.  14 1 29. — ^Judgment  affirmed.) 
Th^  People  of  the  State  0^  Ilunois,  Defendant  in  Er- 
ror, vs.  James  Connors,  Plaintiff  in  Error. 

Opinion  filed  December  22,  ip2i — Rehearing  denied  Feb.  p,  ip22. 

1.  Criminal  law — when  indictment  for  burglary  need  not  use 
the  word  ''feloniously."  An  indictment  for  a  statutory  offense  is 
sufficient  if  it  sets  forth  the  offense  in  the  terms  and  language  of 
the  statute  creating  the  same  or  so  plainly  that  its  nature  may  be 
easily  understood  by  the  jury,  and  in  an  indictment  for  burglar- 
izing a  freight  car  it  is  sufficient  to  describe  the  offense  in  the 
language  of  the  statute,  without  including  the  word  "feloniously." 
(Ervington  v.  People,  181  111.  408,  distinguished.) 

2.  Same — when  court  may  refuse  to  allow  accessory  to  answer 
questions  as  to  promise  of  leniency.  It  is  not  prejudicial  error  to 
refuse  to  allow  an  accessory,  who  is  testifying  as  a  witness  for  the 
People,  to  answer  certain  questions  asked  by  counsel  for  the  de- 
fendant on  cross-examination  as  to  whether  or  not  the  witness  was 
promised  leniency  by  the  State,  where  the  witness  has  already  tes- 
tified that  he  had  been  promised  no  leniency  and  did  not  expect  any. 

Writ  of  Error  to  the  Circuit  Court  of  McHenry 
county;  the  Hon.  E.  D.  Shurti^eff,  Judge,  presiding. 

James  F.  Fardy,  for  plaintiff  in  error. 
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Edward  J.  Brundagk,  Attorney  General,  Vincknt  S. 
LuMi^EY,  State's  Attorney,  Chari^es  E.  Sei.by,  and  Wii.- 
UAM  M.  Carroi^l,  for  the  People. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

Plaintiff  in  error,  James  Connors,  was  indicted  and  con- 
victed for  the  crime  of  burglary  by  breaking  into  a  cer- 
tain railroad  car  of  the  Chicago  and  Northwestern  Railway 
Company  in  McHenry  county  and  sentenced  on  that  charge. 

It  is  insisted  in  the  original  brief  filed  by  counsel  for 
plaintiff  in  error  that  there  was  a  variance  between  the 
indictment  and  the  proof,  in  that  the  indictment  stated  that 
the  car  belonged  to  the  Chicago  and  Northwestern  Railway 
Company,  whereas  it  is  insisted  the  proof  showed  that  the 
name  of  the  company  was  the  Chicago  and  Northwestern 
Railroad  Company.  Since  the  filing  of  that  brief  the  coun- 
sel for  both  parties  have  amended  the  record  in  this  court, 
showing  that  in  the  record  as  written  up  by  the  stenographer 
the  use  of  the  name  "Chicago  and  Northwestern  Railroad 
Company"  was  a  mistake,  and  that  it  should  have  been  writ- 
ten "Chicago  and  Northwestern  Railway  Company."  It 
is  unnecessary  to  consider  or  decide,  in  this  state  of  the 
record,  the  question  of  variance. 

The  principal  argument  of  counsel  for  plaintiff  in  error 
is  that  the  case  should  be  reversed  because  the  indictment 
failed  to  charge  that  the  crime  was  committed  "feloniously." 
It  is  conceded  that  the  indictment  is  drawn  substantially  in 
the  language  of  section  36  of  the  Criminal  Code,  as  to  the 
crime  of  burglary.  (Hurd's  Stat.  191 7,  p.  945.)  Section  6 
of  division  11  of  the  Criminal  Code  provides  that  "every 
indictment  or  accusation  of  the  grand  jury  shall  be  deemed 
sufficiently  technical  and  correct  which  states  the  offense  in 
the  terms  and  language  of  the  statutes  creating  the  offense, 
or  so  plainly  that  the  nature  of  the  offense  may  be  easily 
understood  by  the  jury."  (Kurd's  Stat.  191 7,  p.  1028.)  An 
indictment  for  a  statutory  offense  is  sufficient  if  it  sets  forth 
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the  oflFense  in  the  terms  and  language  of  the  statute  creat- 
ing the  same  or  so  plainly  that  its  nature  may  be  easily 
understood  by  the  jury.  This  court  has  so  held  in  numer- 
ous cases,  (White  v.  People,  179  111.  356,  and  cases  there 
cited ;  People  v.  St.  Clair,  244  id.  444 ;  People  v.  Ash- 
brook,  276  id.  382;)  and  has  more  than  once  said  that 
where  a  statute  creates  an  offense,  while  indictments  there- 
under should  contain  proper  and  sufficient  averments  to  show 
a  violation  of  the  law,  "great  niceties  and  strictness  in  plead- 
ing should  only  be  countenanced  and  supported  when  it  is 
apparent  that  the  defendant  may  be  surprised  on  the  trial 
or  unable  to  meet  the  charge  or  make  preparation  for  his 
defense  for  want  of  greater  certainty  or  particularity  in  the 
charge.  Beyond  this,  it  tends  more  to  the  evasion  than  the 
investigation  of  the  charge,  and  becomes  rather  a  means  of 
escaping  punishment  for  crime  than  of  defense  against  the 
accusation."  {Cannady  v.  People,  17  111.  158;  White  v. 
People,  supra,)  The  indictment  in  this  record  answers 
these  requirements  and  states  the  offense  in  the  language 
of  the  statute,  and  there  is  nothing  shown  in  this  record 
to  indicate  in  any  way  that  the  offense  charged  in  the  in- 
dictment was  not  easily  understood  by  all  parties  concerned, 
including  the  jury.  Indeed,  this  court  has  held,  in  terms, 
that  it  is  sufficient,  under  our  statute,  to  describe  the  offense 
of  burglary  in  the  language  of  the  statute,  without  includ- 
ing the  word  "feloniously."  {People  v.  Everett,  242  111. 
628. )  While  the  court  in  the  latter  case  was  construing  an 
instruction  defining  the  offense  of  burglary  and  not  consid- 
ering an  indictment,  we  deem  the  reasoning  of  the  court  ab- 
solutely conclusive  on  the  identical  question  raised  here. 

The  reasoning  of  this  court  in  Ervington  v.  People,  181 
111.  408,  to  the  effect  that  the  word  "feloniously"  should  be 
inserted  in  an  indictment  charging  an  assault  with  intent 
to  murder,  we  do  not  deem  controlling  on  this  question, 
for  this  court  in  Bolen  v.  People,  184  111.  338,  construed 
the  opinion  in  the  Ervington  case  as  merely  holding  that 
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the  crime  there  charged  was  a  felony  at  common  law,  and 
it  is  clear  under  all  the  authorities  that  by  the  common  law 
it  was  necessary  to  charge  the  crime  of  burglary  to  have 
been  feloniously  committed.  It  would  be  as  illogical  and 
unreasonable  to  hold  that  in  an  indictment  the  word  "felo- 
niously" is  necessary  to  charge  the  crime  of  burglary,  as  it 
would  be  to  hold  that  the  many  offenses  which  our  statute 
characterizes  as  being  burglary  but  which  are  not  covered 
by  the  common  law  definition  of  the  crime  of  burglary  could 
not  be  punished  under  our  statute  with  its  special  wording. 
As  an  illustration:  this  very  crime  of  burglary  of  a  rail- 
road car  would  not  have  been  a  burglary  at  common  law. 
(Archbold's  Crim.  PL  &  Pr. — 1905  ed.— 624.)  There  can 
be  no  question  that  this  indictment,  under  our  statute,  as 
construed  by  our  decisions  and  on  reason,  must  be  held  as 
sufficiently  charging  the  crime  of  burglary. 

Counsel  for  plaintiff  in  error  further  argues  that  error 
was  committed  by  the  trial  court  in  refusing  to  allow  one 
of  the  witnesses,  who  the  evidence  tends  to  show  was  an 
accessory  to  this  crime,  to  answer  certain  questions  asked 
by  counsel  for  plaintiff  in  error  as  to  whether  or  not  he 
had  been  promised  leniency  by  the  State.  A  reading  of 
the  entire  examination  of  this  witness  as  set  forth  both  in 
the  record  and  in  the  abstract  clearly  shows  that  he  answered 
at  least  once,  if  not  more  than  once,  that  he  had  been  prom- 
ised no  leniency  by  the  State  and  did  not  expect  anything, 
and  while  certain  questions  involving  this  point  were  not 
permitted  to  be  answered  by  the  court,  we  think  they  were 
mere  repetitions  of  other  questions  that  were  answered  by 
the  witness,  and  we  cannot  see  how  the  refusal  of  the  court 
to  permit  these  questions  to  be  answered  more  than  once 
injured  plaintiff  in  error. 

We  find  no  error  in  the  record.  The  judgment  of  the 
circuit  court  will  be  affirmed.  judgment  affirmed. 
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(No.  14259. — Reversed  and  remanded.) 

The  Sturges  &  Burn  Manufacturing  Company,  Ap- 
pellant, vs.  Nathan  R.  Pastei*,  Appellee. 

Opinion  filed  December  22,  1^21 — Rehearing  denied  Feb.  10,  jp22. 

1.  Constitutional  law — meaning  of  constitutional  provision 
for  equal  protection  of  the  laws.  The  constitutional  provision  for 
equal  protection  of  the  laws  means  that  the  rights  of  every  person 
must  stand  or  fall  by  the  same  rule  of  law  that  governs  every  other 
person  under  similar  circumstances  and  that  every  citizen  has  an 
equal  rigl^t  with  every  other  to  resort  to  the  courts  of  justice  to  set- 
tle and  enforce  his  rights,  and  a  mere  arbitrary  discrimination  be- 
tween different  classes  of  litigants  is  a  denial  of  that  right  and  of 
the  equal  protection  of.  the  law. 

2.  Same — act  of  j8p3  allowing  imprisonment  of  defendant  after 
a  jury  trial  is  unconstitutional.  The  act  of  1893,  (Laws  of  1893, 
p.  96,)  "to  provide  a  trial  by  jury  in  all  cases  where  a  judgment 
may  be  satisfied  by  imprisonment,"  violates  the  constitutional  pro- 
visions in  regard  tq  due  process  of  law  and  equal  protection  of  the 
laws,  because  it  in  effect  provides  that  a  defendant  cannot  be  im- 
prisoned for  the  payment  of  a  fine  or  judgment  if  he  suffers  de- 
fault, pleads  guilty  or  confesses  judgment,  but  if  he  insists  in  hav- 
ing a  jury  and  fails  in  his  defense  he  may  be  imprisoned  for  the 
fine  or  judgment. 

AppKai,  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Frederic  R.  DeYoung,  Judge,  presiding. 

Bui.Ki,EY,  More  &  Tai.i.madge,  for  appellant 

Mutton  Hart,  for  appellee. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

The  Sturges  &  Burn  Manufacturing  Company  began 
a  suit  in  assumpsit  on  November  i,  1917,  against  Nathan 
R.  Pastel  by  filing  an  affidavit  for  a  writ  of  capias  ad  re- 
spondendum,  together  with  an  order  of  a  judge  of  the 
circuit  court  for  such  writ.  The  writ  was  executed  by  the 
arrest  of  the  defendant,  who  gave  bail,  and  the  bond  was 
returned  with  the  writ.     The  declaration  in  assumpsit  was 
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filed  and  the  defendant  filed  a  plea  of  the  general  issue.  On 
the  trial  the  jury,  under  the  direction  of  the  court,  returned 
a  verdict  in  favor  of  the  plaintiff  for  $2612.67,  upon  which 
judgment  was  rendered  against  the  defendant.  A  writ  of 
fieri  facias  and  an  alias  writ  were  issued  and  returned  no 
part  satisfied.  On  November  29,  1920,  a  writ  of  capias  ad 
satisfaciendum  was  issued,  which  was  quashed  by  the  court. 
The  plaintiff  moved  the  court  to  vacate  the  order  quashing 
the  writ  and  grant  leave  to  sue  out  an  alias  writ  of  capias 
ad  satisfaciendum,  but  the  court  overruled  that  motion. 
The  plaintiff  appealed  to  this  court  on  the  ground  that  the 
constitutionality  of  a  statute  was  involved. 

The  action  of  the  court  in  quashing  the  writ  was  based 
on  the  act  of  June  17,  1893,  "to  provide  a  trial  by  jury  in 
all  cases  where  a  judgment  may  be  satisfied  by  imprison- 
ment," which  enacted  that  "no  person  shall  be  imprisoned 
for  non-payment  of  a  fine  or  judgment  in  any  civil,  criminal, 
quasi  criminal  or  qui  tam  action,  except  upon  conviction  by 
jury :  Provided,  that  the  defendant  or  defendants  in  any 
such  action  may  waive  a  jury  trial  by  executing  a  formal 
waiver  in  writing :  And,^  provided,  further,  that  this  pro- 
vision shall  not  be  construed  to  apply  to  fines  inflicted  for 
contempt  of  court :  And,  provided  further,  that  when  such 
waiver  of  jury  is  made,  imprisonment  may  follow  judg- 
ment of  the  court  without  conviction  by  a  jury."  (Laws 
of  1893,  P-  96-)  Aside  from  this  act  the  proceedings  were 
in  conformity  with  the  law  which  authorizes  the  issue  o'f 
an  execution  against  the  body  of  the  defendant  where  he 
shall  have  been  admitted  to  bail  upon  a  writ  of  capias  ad 
respondendum,  (Rev.  Stat.  chap.  77,  sec.  5,)  in  which  case 
the  writ  issues  as  a  matter  of  course.  (Field  &  Co.  v. 
Freed,  269  111.  558;  People  v.  Walker,  286  id.  541.)  In 
Jacobs  V.  People,  218  111.  500,  the  plaintiff  in  error  was  in- 
dicted for  a  misdemeanor  punishable  by  a  fine,  only,  and 
it  was  held  that  he  had  the  right,  the  prosecutor  agreeing, 
to  submit  the  cause  for  trial  without  the  intervention  of  a 
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jury  and  without  a  waiver  in  writing  of  a  jury  trial,  but 
that  without  such  waiver  in  writing  he  could  not,  upon 
conviction,  be  imprisoned  for  non-payment  of  the  fine.  In 
Manaster  v.  Kioebge,  257  111.  431,  the  act  was  again  con- 
sidered, and  it  was  held  that  the  act  did  not  violate  sec- 
tion 13  of  article  4  of  the  constitution  by  embracing  a  subject 
not  expressed  in  the  title. 

In  this  case  the  plaintiff  contends  that  the  act  of  1893 
violates  section  i  of  the  fourteenth  amendment  to  the  con- 
stitution of  the  United  States  as  well  as  the  State  constitu- 
tion, in  that  it  denies  the  equal  protection  of  the  laws  and 
grants  immunity  from  imprisonment  for  non-payment  of 
fines  and  judgments  to  certain  classes  while  imposing  im- 
prisonment for  such  non-payment  of  fines  and  judgments 
on  others.  This  contention  must  be  sustained.  It  has  been 
held  in  many  cases  that  the  rights  of  every  individual  must 
stand  or  fall  by  the  same  rule  of  law  that  governs  every 
other  member  of  the  body  politic  or  land  under  similar  cir- 
cumstances ;  that  every  citizen  has  an  equal  right  with  every 
other  to  resort  to  the  courts  of  justice  for  the  settlement 
and  enforcement  of  his  rights,  and  that  a  discrimination 
between  different  classes  of  litigants  which  is  merely  arbi- 
trary in  its  nature  is  a  denial  of  that  right  and  of  the  equal 
protection  of  the  law.  (Millet t  v.  People,  117  111.  294; 
Sanitary  District  v.  Bernstein,  175  id.  215.)  In  Jones 
v.  Chicago,  Rock  Island  and  Pacific  Railzvay  Co.  231  111. 
302,  the  proviso  to  section  120  of  the  Practice  act  of  1907, 
which  attempted  to  empower  the  Supreme  Court  to  review 
the  facts  where  the  Appellate  Court  reversed  the  judgment 
without  awarding  a  new  trial,  finding  the  facts  against  the 
appellee,  was  held  to  confer  a  special  privilege  upon  the 
appellee  not  permitted  to  the  appellant,  and  that  the  dis- 
crimination which  the  law  attempted  to  make  between  the 
parties  was  purely  arbitrary  and  in  violation  of  the  consti- 
tution. Hecker  v.  Illinois  Central  Railroad  Co,  231  111.  574, 
is  to  the  same  effect,  holding  that  if  an  appeal  to  the  Su- 
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preme  Court  in  which  a  review  of  the  facts  may  be  had  is 
granted  to  one  party  and  denied  to  the  other,  then  every 
person  does  not  have  that  certain  remedy  in  the  laws  guar- 
anteed by  section  19  of  article  2  of  the  constitution. 

In  the  case  of  the  statute  now  imder  consideration  de- 
fendants are  divided  into  two  classes.  Defendants  who  de- 
fault, plead  guilty  or  confess  judgment  cannot  be  impris- 
oned for  non-payment  of  the  judgment  which  may  be  ren- 
dered against  them,  while  those  who  insist  upon  a  jury  trial 
or  who  are  tried  by  the  court  after  a  written  waiver  of  a 
jury  trial  are  subject  to  imprisonment  for  the  payment  of 
the  judgment  which  may  be  rendered.  There  is  no  reason- 
able basis  for  such  discrimination.  There  is  no  reason  why 
a  defendant  who  has  had  a  jury  trial  and  been  unsuccessful 
in  his  defense  should  be  subject  to  imprisonment  for  the 
payment  of  the  judgment,  and  another  defendant  in  ex- 
actly similar  circumstances  who  has  defaulted  or  confessed 
judgment  for  an  exactly  similar  liability  should  be  relieved 
from  the  imprisonment.  The  act  may  provide  a  jury  trial, 
as  stated  in  the  title,  but  it  is  at  the  price  of  liability  to  im- 
prisonment for  an  unsuccessful  defense.  Its  effect  is  that 
a  defendant  cannot  be  imprisoned  for  the  payment  of  a 
fine  or  judgment  if  he  suffers  default,  pleads  guilty  or  con- 
fesses judgment;  that  he  is  entitled  to  a  trial  by  jury,  but 
that  if  he  insists  upon  having  one  and  fails  in  his  defense 
he  may  be  imprisoned  for  the  fine  or  judgment  in  the  case. 
The  distinction  is  arbitrary  and  without  reason.  A  defend- 
ant who  demands  a  jury  trial  ought  not  to  enjoy  such  right 
under  penalty  of  imprisonment  if  he  fails  to  make  good  his 
defense.  The  statute  violates  the  constitutional  provisions 
in  regard  to  due  process  and  equal  protection  of  the  laws. 

The  court  erred  in  entering  the  order  to  quash  the  capias, 
in  denying  the  motion  to  vacate  that  order  and  in  refus- 
ing to  allow  the  plaintiff  to  sue  out  another  capias.  These 
orders  will  be  reversed  and  the  cause  will  be  remanded. 

Reversed  and  remanded. 
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(No.  14174. — ^Judgment  affirmed.) 
M.  L.  C.  FuNKHOUSER,  Appellee,  vs,  Percivai,  B.  CoFifiN 

et  al.  Appellants. 

Opinion  filed  December  22,  ip2i — Rehearing  denied  Feb,  10,  ip22. 

1.  Appeals  and  errors — order  of  circuit  court  quashing  com- 
mon law  writ  of  certiorari  is  final.  The  only  judgment  to  be  ren- 
dered in  a  common  law  certiorari  proceeding  is  that  the  writ  be 
quashed  or  that  the  record  of  the  proceedings  be  quashed,  and  an 
order  of  the  circuit  court  quashing  the  writ  is  final  although  the 
original  order  fails  to  dismiss  the  petition. 

2.  Certiorari — facts  showing  jurisdiction  of  inferior  tribunal 
must  appear  in  the  record.  The  only  office  which  the  common  law 
writ  of  certiorari  performs  is  to  certify  the  record  of  a  proceed- 
ing from  an  inferior  to  a  superior  tribunal,  and  the  superior  tri- 
bunal, upon  an  inspection  of  the  record,  alone,  when  the  return 
is  sufficient,  determines  whether  the  inferior  tribunal  had  jurisdic- 
tion, and  the  facts  upon  which  such  jurisdiction  is  founded  must 
appear  in  the  record. 

3.  Civil  service — when  a  dismissed  employee  is  not  guilty  of 
laches  in  applying  for  review  of  decision.  An  employee  who  has 
been  removed  from  office  by  order  of  the  civil  service  commission 
of  the  city  of  Chicago  is  not  guilty  of  laches  where  his  petition  to 
review  the  proceedings  of  the  commission  is  filed  within  six  months 
after  his  removal  and  is  followed  by  application  for  a  writ  of  cer- 
tiorari within  three  weeks  thereafter,  even  though,  without  fault 
on  his  part,  the  decision  on  the  writ  is  not  entered  until  several 
months  later. 

4.  Same — civil  service  commission  cannot  remove  officer  with- 
out cause.  Courts  have  no  power  to  inquire  into  the  discretion  ex- 
ercised by  the  civil  service  commission  of  the  city  of  Chicago  in  the 
removal  of  an  officer,  but  under  the  Civil  Service  act  the  commis- 
sion has  no  power  to  act  arbitrarily  and  remove  an  officer  without 
cause  and  without  notice  of  the  charge  and  an  opportunity  to  be 
heard,  and  proceedings  of  the  commission  must  be  in  strict  accord- 
ance with  the  provisions  of  the  act. 

5.  Same — zvhen  proceedings  of  civil  service  commission  remov- 
ing officer  must  be  quashed.  The  proceedings  of  the  civil  service 
commission  of  the  city  of  Chicago  removing  an  officer  must  be 
quashed  where  the  record  on  return  to  a  common  law  writ  of  cer- 
tiorari does  not  affirmatively  show  facts  constituting  a  cause  for  the 
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removal  of  the  officer  to  justify  the  finding  of  the  commission  or 
showing  the  proper  exercise  of  jurisdiction,  and  the  mere  state- 
ment in  the  record  that  the  officer  was  found  guilty  "as  charged" 
is  a  mere  conclusion  of  law. 

App^i*  from  the  First  Branch  Appellate  Court  for  the 
First  District ; — heard  in  that  court  on  appeal  from  the  Cir- 
cuit Court  of  Cook  coimty ;  the  Hon.  Oscar  M.  Torrison, 
Judge,  presiding. 

Samuei*  a.  Ettei<son,  Corporation  Counsel,  (GiwERT 
G.  Ogd^n,  of  counsel,)  for  appellants. 

John  S.  MittER,  Vincent  D.  Wyman,  and  Francis 
X.  BusCH,  for  appellee. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court :  * 

An  order  was  entered  in  the  circuit  court  of  Cook  county 
quashing  the  writ  of  certiorari  to  bring  up  the  record  of 
the  proceedings  of  the  civil  service  commission  of  the  city 
of  Chicago  showing  the  removal  of  appellee  from  the  po- 
sition of  second  deputy  superintendent  in  the  police  depart- 
ment of  said  city,  which  he  held  under  the  Civil  Service 
law.  An  appeal  was  taken  to  the  Appellate  Court  for  the 
First  District,  where  the  judgment  of  the  circuit  court  was 
reversed  and  the  cause  remanded,  with  directions  to  quash 
the  proceedings.  The  Appellate  Court  thereupon  allowed 
a  certificate  of  importance  and  certified  the  cause  to  this 
court  for  further  hearing,  and  this  appeal  followed. 

Cross-errors  were  filed  on  behalf  of  the  civil  service 
commissioners  questioning  the  entry  of  the  amendment  to 
the  final  order  of  the  circuit  court,  the  argument  being,  as 
we  understand,  that  the  original  order  entered  in  the  circuit 
court  only  quashed  the  certiorari  proceedings  and  did  not 
dismiss  the  petition,  and  therefore,  it  is  argued,  there  was 
no  final  appealable  order  entered  in  that  court.  We  held 
in  Cass  v.  Duncan,  260  111.  228,  that  the  only  judgment 
to  be  rendered  in  a  common  law  certiorari  proceeding  is 
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(p.  230)  that  the  writ  be  quashed  or  that  the  record  of 
the  proceedings  be  quashed;  and  in  People  v.  Stillwell, 
19  N.  Y.  531,  it  is  stated  that  an  order  quashing  the  writ 
is  final  "because  it  terminates  the  proceeding."  It  would 
appear  from  these  rulings, — ^and  no  authorities  are  cited  to 
the  contrary, — that  an  order  dismissing  the  petition  is  not 
necessary  for  the  termination  of  proceedings  under  a  com- 
mon law  writ  of  certiorari;  that  an  order  quashing  the  writ 
is  final  and  terminates  the  proceedings.  This  being  so,  that 
portion  of  the  nunc  pro  tunc  amended  order  dismissing  the 
petition  was  unnecessary. 

Counsel  for  the  civil  service  commissioners  urge  that  ap- 
pellee was  guilty  of  laches  in  filing  a  petition  to  review  their 
act  in  removing  him  from  the  police  department.  His  pe- 
tition to  review  the  proceedings  of  the  civil  service  com- 
missioners was  filed  January  28,  1919,  within  six  months 
after  he  was  removed  by  order  of  the  commissioners.  The 
application  for  the  writ  of  certiorari  was  presented  to  the 
court  within  three  weeks  thereafter.  The  court  did  not  act 
on  the  same  until  April  1 1  following,  and  the  return  to  the 
writ  was  made  on  May  5,  19 19,  and  the  matter  was  decided 
by  the  court  August  4,  19 19.  There  is  nothing  in  the  rec- 
ord to  show  that  the  delay  m  the  proceedings  before  the 
court  on  the  common  law  writ  of  certiorari  was  in  any  way 
caused  by  any  negligence  on  the  part  of  appellee,  and  we 
cannot  say  that  under  the  conditions  that  prevail  in  judicial 
procedure  because  of  the  crowded  dockets  of  the  courts  of 
Cook  coimty  any  unreasonable  delay  appeared  in  the  prose- 
cution and  decision  of  the  writ  of  certiorari.  This  condi- 
tion of  affairs  does  not  bring  this  case  within  the  reasoning 
of  this  court  in  Clark  v.  City  of  Chicago,  233  III.  113,  or 
People  V.  Burdette,  285  id.  48,  where  the  petition  in  each 
case  for  a  review  of  the  action  of  the  civil  service  com- 
mission was  not  filed  until  after  six  months  had  expired 
from  the  date  of  the  commissioners'  order  removing  the 
police  official. 
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Section  12  of  the  Civil  Service  act,  controlling  on  this 
hearing  as  to  the  removal  of  appellee,  forbids  the  exercise 
of  the  power  of  removal  in  such  a  case  "except  for  cause, 
upon  written  charges,  and  after  an  opportunity  to  be  heard." 
(Kurd's  Stat.  19 17,  p.  634.)  The  common  law  writ  of  cer- 
tiorari lies  from  a  superior  to  an  inferior  court  or  inferior 
tribunal,  "and  its  purpose  is  to  have  the  entire  record  of  the 
inferior  body  brought  before  the  court  that  it  may  be  in- 
spected, to  determine  whether  it  had  jurisdiction,  or  had 
exceeded  its  jurisdiction,  or  had  failed  to  proceed  accord- 
ing to  the  essential  requirements  of  the  law,  where  no  ap- 
peal or  other  direct  means  of  reviewing  the  proceeding  is 
given.  [Citing  authorities.]  It  does  not  require  a  return 
of  the  evidence  or  a  certificate  of  facts  outside  of  the  rec- 
ord. On  the  return  of  the  record  to  the  court  issuing  the 
writ  the  trial  is  had  on  the  record,  it  being  contrary  to  the 
practice  to  form  any  issue  of  fact  or  to  hear  or  consider 
evidence  in  relation  to  the  original  proceeding  as  heard  on 
that  trial.  If  the  circuit  court  on  the  return  to  the  writ  finds 
from  the  record  that  the  inferior  tribunal  had  jurisdiction 
and  had  not  exceeded  it  and  had  proceeded  according  to 
law  the  writ  will  be  quashed,  but,  on  the  contrary,  if  the 
court  finds  the  inferior  body  had  no  jurisdiction  or  had 
exceeded  it  or  had  not  proceeded  according  to  law  it  will 
quash  the  judgment  and  proceedings  shown  by  the  return." 
{Donahue  v.  County  of  Will,  100  111.  94.)  The  only  office 
which  this  writ  performs  is  to  certify  the  record  of  a  pro- 
ceeding from  an  inferior  to  a  superior  tribunal.  The  supe- 
rior tribunal,  upon  an  inspection  of  the  record,  alone,  when 
the  return  is  sufficient,  "determines  whether  the  inferior 
tribunal  had  jurisdiction  of  the  parties  and  of  the  subject 
matter,  and  whether  it  has  exceeded  its  jurisdiction,  or  has 
otherwise  proceeded  in  violation  of  law.  *  *  *  The 
record  must  show  facts  giving  the  inferior  tribunal  juris- 
diction, and  mere  conclusions  of  law  are  not  sufficient." 
(Hahnemann  Hospital  v.  Industrial  Board,  282  111.  316.) 
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There  is  no  presumption  of  jurisdiction  in  favor  of  a  body 
exercising  a  limited  or  statutory  jurisdiction.  Nothing  is 
taken  by  intendment  in  favor  of  such  jurisdiction  but  the 
facts  upon  which  the  jurisdiction  is  founded  must  appear 
in  the  record.  Appellee  has  a  right  to  a  judicial  review 
of  the  proceedings,  "and  the  record  must  show  that  the 
board  acted  upon  evidence  and  contain  the  testimony  upon 
which  the  decision  was  based,  in  order  that  the  court  may 
determine  whether  there  was  any  evidence  fairly  tending  to 
sustain  the  order."  {Tazewell  Coal  Co.^  v.  Industrial  Com, 
287  111.  465;  Glos  V.  Woodard,  202  id.  480.)  The  finding 
of  the  commission  in  removing  the  appellee  from  his  posi- 
tion stated  no  evidence  or  any  facts  justifying  his  removal, 
simply  saying  on  this  point :  "Whereupon  the  commission 
heard  the  evidence  offered,  and  having  considered  all  the 
evidence  adduced  herein,  we  find  therefrom  that  the  said 
M.  L.  C.  Funkhouser  is  guilty  as  charged  in  the  within  and 
foregoing  charges."  It  is  manifest  that  the  finding  that 
the  appellee  was  guilty  as  charged  is  a  mere  conclusion  of 
law.  No  fact  was  stated  by  which  the  court  was  able  to 
see  that  that  conclusion  was  true.  "A  quasi  judicial  tri- 
bunal of  inferior  jurisdiction  must  recite  the  facts,  or  pre- 
serve the  facts  themselves,  upon  which  its  jurisdiction  de- 
pends." (Troxell  V.  Dick,  216  111.  98.)  "But  the  recital 
that  due  notice  was  given  is  not  sufficient  in  a  case  of  this 
kind.  *  ♦  *  Such  recital  is  a  mere  conclusion  of  law. 
Facts  must  be  stated  from  which  the  court  is  able  to  see 
that  this  conclusion  is  true."  (Highway  Comrs.  v.  Smith, 
217  111.  250.)  When  the  proceedings  that  are  being  heard 
are  summary,  without  the  right  of  trial  by  jury,  and  there 
is  no  right  of  appeal,  "it  is  necessary  that  for  purposes 
of  review  the  substance  of  the  evidence  should  be  given 
and  not  the  conclusions  drawn  therefrom."  {Sawicki  v. 
Keron,  79  N.  J.  L.  382.)  Where  a  statute  provides  that 
an  officer  may  be  removed,  but  only  for  cause  and  after 
an  opportunity  to  be  heard,  the  power  thus  granted  is  not 
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an  arbitrary  one,  to  be  exercised  at  pleasure,  but  only  upon 
just  and  reasonable  grounds,  and  then  not  until  after  notice 
to  the  person  charged,  for  in  no  other  way  can  he  have 
an  opportunity  to  be  heard.  (Throop  on  Public  Officers, 
sec.  379.)  The  same  rule  is  laid  down  by  this  court  in 
Blunt  V.  Shepardson,  286  IlL  84,  and  authorities  cited.  In 
a  summary  ex  parte  case  where  the  proceedings  are  in  dero- 
gation of  the  common  law,  it  has  been  uniformly  held  that 
they  must  be  in  strict  accordance  with  the  provisions  of  the 
law  by  which  they  are  authorized.  "The  judgment  must 
recite  all  the  facts  that  are  necessary  in  order  to  give  the 
court  jurisdiction  in  the  case  and  to  authorize  the  court  to 
pronounce  judgment.  The  recital  in  this  judgment  is  too 
vague.  It  is  stated  that  Gamer  had  been  appointed  and 
was  clerk  when  the  judgment  was  pronounced,  in  July, 
1833.  But  it  does  not  necessarily  follow  that  he  was  clerk 
during  the  year  1832, — ^the  period  for  which  he  is  rendered 
liable.  That  he  held  the  office  during  the  time  for  which 
he  is  charged  as  a  defaulter  nowhere  appears.  All  the  facts 
stated  in  the  record  might  be  true  consistently  with  the  sup- 
position that  Garner  was  not  appointed  clerk  until  Janu- 
ary, 1833."  (Garner  v.  Carroll,  15  Tenn.  365.)  And  this 
seems  to  be  the  uniform  rule  in  passing  upon  the  common 
law  writ  of  certiorari  in  the  superior  court  in  practically 
every  jurisdiction.  See  Keenan  v.  Goodwin,  17  R.  I.  649; 
People  V.  Campbell,  82  N.  Y.  247;  State  v.  Whitford,  54 
Wis.  150 ;  Andrews  v.  King,  yy  Me.  224 ;  2  Dillon  on  Mun. 
Corp. — 5th  ed. — sec.  484 ;  Gilbert  v.  Board  of  Police  and 
Fire  Comrs.  11  Utah,  378. 

Counsel  for  the  civil  service  commissioners  argue  that 
the  decisions  of  this  court  in  Hahnemann  Hospital  v.  In- 
dustrial Board,  supra,  and  Tazezvell  Coal  Co.  v.  Industrial 
Com,  supra,  were  under  a  special  statute  which  required  the 
evidence  to  be  preserved,  and  that  therefore  those  authori- 
ties on  this  question  are  not  in  point.  We  cannot  so  hold. 
It  is  clear  that  in  the  Hahnemann  Hospital  case  the  court 
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was  not  laying  down  the  rule  simply  because  that  statute 
required  the  evidence  to  be  preserved  but  in  accordance 
with  the  general  rule  governing  the  common  law  writ  of 
certiorari,  for  it  cites  the  general  doctrine  as  to  this  writ 
laid  down  in  4  Ency.  of  PL  &  Pr.  262,  11  Corpus  Juris, 
205,  and  5  R.  C.  L.  265 ;  and  the  rule  laid  down  by  these 
authorities  was  applied  to  the  common  law  writ  of  certiorari 
whether  or  not  a  special  statute  applied  as  to  the  preserva- 
tion of  the  evidence  in  the  record,  such  as  required  by  the 
Workman's  Compensation  act  The  holdings  of  this  court 
are  that  the  return  to  a  common  law  writ  of  certiorari  must 
show  by  affirmative  evidence  the  jurisdiction  of  the  tri- 
bunal passing  upon  a  case  removing  a  person  from  office, 
and  must  show  by  the  facts  recited  that  the  tribunal  so  act- 
ing had  jurisdiction  and  authority  so  to  do.  In  Ruling  Case 
Law,  (vol.  5,  p.  265,)  which  is  cited  with  approval  in  the 
Hahnemann  Hospital  case,  it  is  stated:  "Where  the  juris- 
dictional facts  do  not  appear  of  record  the  lower  court  must 
certify  not  only  what  is  technically  denominated  the  record, 
but  such  facts,  or  the  evidence  of  them,  as  may  be  neces- 
sary to  determine  whatever  question  as  to  the  jurisdiction 
of  the  tribunal  may  be  involved."  The  record  before  us 
does  not  disclose  in  any  way  any  facts  constituting  a  cause 
for  the  removal  of  appellee  from  his  position  as  a  member 
of  the  police  force  of  Chicago,  and  it  cannot  be  told  from 
an  inspection  of  the  record  that  any  such  facts  existed,  the 
only  statement  in  the  record  being  that  the  evidence  was 
heard  and  appellee  was  found  guilty  as  charged.  Under 
all  the  authorities  cited,  the  words  "as  charged"  must  be 
held  to  be  a  mere  conclusion  of  law  and  not  a  recital  of 
the  facts.  Even  though  it  be  conceded  that  the  specifica- 
tions filed  against  appellee  might  constitute  legal  cause  for 
removal,  there,  is  nothing  in  the  return  made  to  this  writ 
from  which  this  court  can  see  that  there  was  any  attempt 
to  prove  any  of  the  facts  or  what  was  the  particular  state 
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of  facts  upon  which  he  was  found  guilty.  It  is  true,  as 
urged  by  counsel  for  the  civil  service  commissioners,  that 
the  courts  have  no  power  to  inquire  into  the  discretion 
exercised  by  the  commission,  provided  it  acted  within  its 
power.  (People  v.  City  of  Chicago,  234  111.  416,  and  au- 
thorities there  cited.)  A  very  wide  latitude  is  necessarily 
granted  to  the  commission  in  the  exercise  of  discretion  in 
matters  of  this  kind,  but  as  the  authorities  cited  hold,  "the 
inferior  tribunals  that  have  power  to  proceed  only  when 
certain  jurisdictional  facts  are  established  must  judge  for 
themselves,  according  to  their  best  discretion,  whether  such 
facts  exist.  But  it  does  not  by  any  means  make  their  action 
a  case  of  discretion  not  to  be  controlled.  *  *  *  Their 
judgment  as  to  what  the  law  has  allowed  them  to  deter- 
mine will  be  controlled,  otherwise  they  may  assume  unlim- 
ited powers."  (State  v.  Common  Council,  9  Wis.  229.) 
That  such  inferior  tribunals  do  not  possess  unlimited  and 
uncontrolled  jurisdiction  in  the  exercise  of  their  powers  and 
cannot  act  arbitrarily  in  such  exercise  is  laid  down  by  this 
court  and  the  great  weight  of  authorities  in  other  jurisdic- 
tions. See  in  connection  with  the  other  authorities  cited, 
People  V.  Phillips,  i  Edmond,  386,  and  Blunt  v.  Shepard- 
son,  supra. 

The  record  made  on  the  return  of  the  writ  failing  to 
show  any  facts  upon  which  removal  was  justified,  the  trial 
court  erred  in  quashing  the  writ  and  in  not  granting  the 
motion  of  the  appellee  to  quash  the  original  proceedings. 
Therefore  the  judgment  of  the  Appellate  Court  reversing 
the  judgment  of  the  circuit  court  and  remanding  tlie  cause, 
with  directions  to  quash  the  proceedings,  will  be  affirmed. 

Judgment  affirmed. 
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(No.  142 10. — ^Judg^ent  reversed.) 

The  WiNNETKA  Park  District,  Appellee,  vs.  Paui. 

Brandi,  et  al.  Appellants. 

Opinion  filed  December  22,  IQ21 — Rehearing  denied  Feb,  14,  Ip22. 

1.  Parks — when  acquisition  of  land  for  park  purposes  is  a  local 
improvement  proceeding.  The  mere  acquisition  of  land  for  a  park 
contemplated  in  the  future  but  for  which  definite  provision  has  not 
yet  been  made  is  not  a  local  improvement  for  which  an  assessment 
may  be  levied  under  the  Local  Improvement  act,  but  if  the  property 
is  to  be  immediately  improved  and  used  for  park  purposes  it  is  a 
local  improvement  and  a  proceeding  to  levy  assessments  must  com- 
ply with  the  provisions  of  the  Local  Improvement  act. 

2.  Special  assessments — engineer's  estimate  must  be  itemised. 
In  a  proceeding  under  the  Local  Improvement  act  the  engineer's 
estimate  must  be  itemized,  and  the  fact  that  the  amount  to  be  ex- 
pended is  comparatively  small  does  not  justify  a  failure  to  comply 
with  the  statute;  but  it  is  only  necessary  to  place  in  separate  items 
the  cost  of  the  substantial  component  elements,  and  the  estimate 
need  not  specify  in  minute  detail  all  the  materials  that  go  into 
the  improvement. 

3.  Same — ordinance  must  give  definite  description  of  improve- 
ment. The  description  of  the  improvement  in  the  ordinance  must 
be  sufficiently  definite  to  enable  the  property  owner  to  know  from 
its  terms  what  he  is  to  have  when  the  improvement  is  complete, 
and  it  must  show  such  facts  as  are  material  to  be  considered  by 
the  property  owner  in  determining  whether  he  will  consent  to  or 
oppose  the  improvement. 

4.  Same — requirements  of  Local  Improvement  act  are  jurisdic- 
tional to  a  valid  assessment.  The  requirements  of  the  Local  Im- 
provement act  as  to  what  must  be  contained  in  the  ordinance  and 
the  engineer's  estimate  are  jurisdictional,  and  if  these  provisions 
for  the  protection  of  the  property  owner  are  not  complied  with  no 
valid  assessment  can  be  made. 

5.  Same — when  estimate  for  an  improvement  is  not  sufficiently 
itemised.  In  a  special  assessment  proceeding  by  a  park  district  to 
acquire  four  village  lots  for  park  purposes  and  to  improve  the 
same,  the  engineer's  estimate  of  the  cost  of  the  improvement,  ex- 
clusive of  the  compensation  for  property  taken,  which  divides  such 
cost  into  two  items,  one  of  $4000  for  expenses  of  the  proceeding 
and  one  of  $5000  for  "cost  of  putting  the  real  estate  proposed  to 
be  acquired  for  said  local  improvement  in  condition  for  use  as  a 
public  park,"  is  not  sufficiently  itemized. 
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Appeai*  from  the  Superior  Court  of  Cook  county ;  the 
Hon.  Theodore  Brentano,  Judge,  presiding. 

W11.1.IAM  N.  Brady,  and  Royai,  J.  Schmidt,  for  ap- 
pellants. 

Frederick  Dickinson,  for  appellee. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court : 

May  6,  1920,  the  board  of  park  commissioners  of  the 
Winnetka  Park  District,  appellee,  passed  an  ordinance  for 
the  purpose  of  acquiring  four  village  lots  opposite  Hubbard 
Woods  station,  in  Winnetka,  for  park  purposes  and  to  im- 
prove the  same.  Section  23  of  the  Park  District  act  of 
1895,  (Harker's  Stat.  p.  3115,)  which  authorizes  the  board 
of  park  commissioners  to  make  an  improvement  by  spe- 
cial assessment,  requires  that  the  proceedings  be  in  accord- 
ance with  the  provisions  of  the  Local  Improvement  act. 
Section  7  of  the  Local  Improvement  act  (Harker's  Stat, 
p.  760,)  requires  that  the  engineer  shall  make  an  itemized 
estimate  of  the  cost  of  the  improvement,  and  section  8  of  the 
act  requires  that  the  ordinance  authorizing  the  improvement 
"shall  prescribe  the  nature,  character,  locality  and  descrip- 
tion of  such  improvement."  The  total  cost  of  the  improve- 
ment in  question,  according  to  the  revised  assessment  roll 
filed  in  the  superior  court  of  Cook  county,  is  $76,450.  Of 
this  cost  $67,450  is  the  compensation  for  the  property  taken, 
and  the  remaining  $9000  is  divided  by  the  engineer's  esti- 
mate into  two  items, — $4000  for  expenses  of  the  proceeding 
and  $5000  for  "cost  of  putting  the  real  estate  proposed  to 
be  acquired  for  said  local  improvement  in  condition  for  use 
as  a  public  park,  exclusive  of  the  cost  of  the  land  and  build- 
ings to  be  taken  or  damaged."  Section  6  of  the  ordinance 
provides  "that  all  buildings  and  other  obstructions  which 
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may  be  located  upon  the  land  herein  provided  to  be  con- 
demned for  use  as  a  public  park  shall  be  removed  by  the 
duly  authorized  agent  of  the  board  of  local  improvements 
of  the  Winnetka  Park  District,  and  the  said  agent  of  said 
board  shall  put  the  surface  of  said  land  in  such  condition 
that  it  can  be  used  for  park  purposes,  and  the  cost  of  said 
work  shall  be  paid  out  of  the  special  assessment  herein  pro- 
vided to  be  levied  for  said  improvement/*  Appellants  filed 
objections  to  the  confirmation  of  the  assessment  roll  and  a 
hearing  was  had  upon  these  objections.  The  court  over- 
ruled the  objections  and  after  a  hearing  on  the  question  of 
benefits  confirmed  the  assessment  roll.  This  appeal  is  prose- 
cuted to  review  that  judgment. 

The  only  objections  we  find  it  necessary  to  consider 
are,  that  the  estimate  of  the  cost  of  said  improvement  is 
not  sufficiently  itemized,  and  that  the  ordinance  does  not 
describe  the  nature,  character  and  locality  of  the  proposed 
improvement. 

In  so  far  as  the  engineer's  estimate  and  the  ordinance 
refer  to  the  establishment  of  a  park  on  the  lands  acquired 
the  total  cost  is  given  in  one  gross  sum.  This  is  defended 
by  appellee  on  the  ground  that  the  ordinance  was  passed 
primarily  for  the  purpose  of  acquiring  the  lands  and  re- 
moving the  buildings  and  leveling  the  ground,  and  that  an 
improvement  of  the  cleared  lands  was  not  contemplated.  It 
is  said  that  "this  improvement  is  peculiarly  of  a  character 
where  the  mere  removal  of  buildings  and  obstructions  from 
the  land  acquired  constitutes  one  of  the  chief  sources  of 
benefit  flowing  to  the  property  assessed,  in  that  it  removes 
from  the  property  immediately  surrounding  the  railroad  sta- 
tion at  this  point  unsightly  buildings  and  sheds  in  the  path 
of  those  who  daily  use  the  Hubbard  Woods  station."  If 
this  proceeding  is  for  the  mere  acquisition  of  the  land  for 
a  park  contemplated  in  the  future  but  for  which  definite 
provision  has  not  yet  been  made  it  is  not  a  local  improve- 
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ment  and  assessments  for  it  under  the  Local  Improvement 
act  cannot  be  levied.  (City  of  Waukegan  v.  Burnett,  234 
111.  460 ;  City  of  Chicago  v.  Kemp,  240  id.  56 ;  Village  of 
River  Forest  v.  Cummings,  261  id.  228.)  If  this  plot  of 
ground  is  to  be  leveled  and  then  left  idle  for  the  deposit 
of  rubbish  and  the  growth  of  weeds  it  will  be  a  detriment 
rather  than  a  benefit  to  the  surrounding  property.  In  a 
proceeding  under  the  Local  Improvement  act  the  engineer's 
estimate  must  be  itemized.  (City  of  Peoria  v.  Ohl,  209 
111.  52.)  Because  the  amount  to  be  expended  for  the  im- 
provement of  the  lots  in  question  is  comparatively  small 
the  park  authorities  are  not  justified  in  failing  to  comply 
with  the  requirements  of  the  statute.  In  the  case  last  cited 
the  amount  involved  was  $319.06,  and  yet  the  court  held 
the  estimate  void  because  the  cost  of  the  proposed  side- 
walk was  given  in  a  gross  sum.  While  it  is  not  necessary 
for  the  engineer's  estimate  to  specify  in  minute  detail  all 
the  materials  that  go  into  an  improvement,  it  is  necessary 
to  place  in  separate  items  the  cost  of  the  substantial  com- 
ponent elements  of  the  improvement.  (  Village  of  Oak  Park 
V.  Gait,  231  111.  482;  Village  of  Ladd  v.  Chicago,  Ottawa 
and  Peoria  Raihvay  Co.  283  id.  260. )  The  ordinance  must 
describe  the  irnprovement  with  even  greater  detail.  The 
description  of  the  improvement  in  the  ordinance  must  be 
sufficiently  definite  that  the  property  owner  may  know  from 
its  terms  what  he  is  to  get  when  the  improvement  is  com- 
plete and  what  sort  of  an  improvement  his  property  is  be- 
ing assessed  to  construct.  (City  of  Chicago  v.  Cummings, 
250  111.  423.)  What  items  are  to  enter  into  the  improve- 
ment and  the  cost  and  character  of  each  of  them  are  facts 
material  to  be  considered  by  the  property  owner  in  deter- 
mining whether  he  will  consent  to  or  oppose  the  improve- 
ment, and  for  his  protection  the  requirements  of  the  statute 
must  be  observed.  These  requirements  are  jurisdictional, 
and  if  the  authorities  do  not  comply  with  the  statute  in 
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carrying  out  the  preliminary  steps  no  valid  assessment  can 
be  made.  (City  of  Chicago  v.  Illinois  Malleable  Iron  Co. 
293  111.  109.)  In  short,  the  property  owner  is  entitled  to 
know  what  he  is  to  get  for  his  money  before  he  is  required 
to  pay  for  it.  From  the  estimate  and  the  ordinance  before 
us  we  are  not  able  to  tell,  and  the  property  owner  would 
not  be  able  to  tell,  whether  it  was  to  cost  $5,  $500  or  $5000 
to  remove  the  buildings  from  the  lots  that  have  been  ac- 
quired. If  the  buildings  on  the  lots  are  small,  temporary 
sheds,  without  basements,  the  cost  of  removing  the  buildings 
and  leveling  the  grounds  would  be  a  very  small  part  of  the 
$5000  named  as  a  gross  sum  for  making  this  improvement. 
What  is  to  be  done  with  the  remainder  of  the  money? — is 
the  natural  query  of  every  property  owner  whose  lands  are 
being  assessed  for  this  supposed  benefit.  Are  the  lots  to 
be  sown  to  grass  and  are  sidewalks  to  be  constructed  and 
the  grounds  beautified  with  flowers  and  shrubbery?  No 
one  can  tell  from  reading  the  estimate  or  the  ordinance 
what  is  to  be  done.  If  the  total  amount  of  $5000  is  to 
be  spent  to  remove  buildings  and  to  fill  holes  the  property 
owner  is  entitled  to  know  it,  so  that  he  can  show  that  the 
proposed  improvement  will  not  be  a  benefit  to  his  property 
and  thereby  prevent  assessments  from  being  spread  under 
the  provisions  of  the  Local  Improvement  act.  Just  what 
the  board  of  local  improvements  means  when  it  says  that 
this  money  is  to  be  used  to  put  the  surface  of  the  land 
acquired  in  such  condition  that  it  can  be  used  for  park  pur- 
poses we  do  not  know. 

The  superior  court  erred  in  confirming  the  special  as- 
sessment against  the  property  of  appellants,  and  its  judg- 
ment  is  therefore  reversed.  Judgment  reversed. 
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(No.  14262. — Reversed  and  remanded.) 
The  PeopW  ex  reL  T.  W.  Mercer,  County  Collector,  Ap- 
pellee, vs.  The  Chicago,  Burungton  and  Quincy 
Raii^road  Company  et  al.  Appellants. 

Opinion  filed  December  22,  ip2i — Rehearing  denied  Feb,  10,  ip22. 

Taxes — county  tax  levy  for  State  aid  roads  must  comply  with 
provisions  of  section  121  of  Revenue  act.  An  additional  county  tax 
levy  for  State  aid  roads,  made  by  authority  of  a  vote  of  the  people 
under  section  27  of  the  Counties  act,  must  comply  with  the  pro- 
visions of  section  121  of  the  Revenue  act  and  the  amounts  for  roads 
and  bridges  must  be  stated  in  separate  items,  as  there  is  no  reason 
for  a  distinction  in  this  regard  between  an  additional  levy  for  State 
aid  roads  and  the  regular  annual  tax  levy  for  building,  improving 
and  maintaining  roads  and  bridges. 

Farmer,  J.,  dissenting. 

Appeai,  from  the  County  Court  of  Bureau  county ;  the 
Hon.  J.  R.  Prig  hard.  Judge,  presiding. 

Cairo  A.  Trimble,  and  Perry  D.  Trimble,  (Horace 
R.  Brown,  Ci^aude  Brown,  J.  A.  CoNNEiyt,  Edgar  R. 
Hart,  Sidney  Bi.anc,  L.  M.  Eckert,  and  Paui.  Perona, 
of  counsel,)  for  appellants. 

Carey  R.  Johnson,  State's  Attorney,  (Josef  T.  Skin- 
ner, and  J.  L.  Spaui^ding,  of  counsel,)  for  appellee. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court: 

Pursuant  to  the  provisions  of  a  statute  authorizing  a 
system  of  State  aid  roads  in  the  several  counties  of  the 
State,  Bureau  county  designated  certain  roads  to  form  its 
part  of  said  system.  In  order  to  build,  improve  and  main- 
tain its  system  of  State  aid  roads  its  board  of  supervisors 
decided  that  it  was  necessary  to  get  authority  from  the 
voters  to  l^vy  an  excess  tax  of  $221,500  a  year  for  a  period 
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of  four  years,  which  amounted  to  a  tax  of  sixty  cents  on 
each  $ioo  valuation  of  all  the  property  in  said  county. 
Resolutions  were  duly  passed  submitting  to  the  people  the 
question  of  levying  the  additional  tax  of  sixty  cents  "for 
the  purpose  of  aiding  in  the  building,  construction  and  main- 
tenance of  public  roads  and  bridges  in  and  for  said  Bureau 
county."  The  proposition  carried  and  the  county  board  lev- 
ied the  additional  tax.  The  additional  tax  extended  against 
the  properties  of  appellants  amounted  to  nearly  $13,000. 
Appellants  and  many  others  refused  to  pay  this  tax  and 
filed  objections  thereto  in  response  to  an  application  for 
judgment  and  order  of  sale  against  their  property.  The 
county  court  of  Bureau  county  overruled  the  objections  and 
entered  judgment  against  the  property  of  appellants  and 
directed  that  it  be  sold. 

Appellants  contend,  first,  that  the  tax  is  void  for  the 
reason  that  the  levy  was  not  made  in  compliance  with  sec- 
tion 121  of  the  Revenue  act,  which  provides  that  the  county 
board  shall  state  separately  the  amount  levied  for  each  pur- 
pose, it  being  insisted  that  there  should  have  been  a  sepa- 
rate amount  levied  for  roads  and  a  separate  amount  levied 
for  bridges.  Appellee  contends,  first,  that  the  levy  was  not 
made  for  roads  and  bridges  but  was  made  for  the  purpose 
of  aiding  in  the  building,  improving  and  maintaining  of  a 
system  of  State  aid  roads;  and  second,  that  the  manner 
of  making  the  levy  is  not  controlled  by  the  provisions  of 
•section  121  of  the  Revenue  act,  for  the  reason  that  it  was 
not  the  regular  annual  tax  levy  but  was  a  levy  made  pur- 
suant to  the  authority  and  direction  of  the  voters  expressed 
at  an  election  held  under  the  provisions  of  section  27  of 
the  Counties  act 

We  do  not  see  how  it  can  be  seriously  contended  that 
where  the  levy  is  made  for  the  purpose  of  building  and 
improving  roads*  and  bridges  included  in  a  system  of  State 
aid  roads  it  is  for  one  object  and  purpose,  and  at  the  same 
time  be  conceded  that  where  the  levy  is  for  the  purpose 
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of  building,  improving  and  maintaining  roads  and  bridges 
not  designated  as  State  aid  roads  the  levy  is  for  two  sep- 
arate and  distinct  purposes.  This  court  has  made  no  such 
distinction  heretofore  and  we  are  not  prepared  to  make  it 
now.  In  People  v.  Illinois  Central  Railroad  Co.  266  111. 
183,  the  levy  was  "for  roads  and  bridges"  which  had  been 
designated  as  a  part  of  the  State  aid  system  in  Massac 
county,  and  we  held  that  the  levy  was  invalid  for  the  rea- 
son that  it  was  not  made  in  compliance  with  the  provisions 
of  section  121  of  the  Revenue  act.  In  People  v.  Jackson, 
272  111.  494,  a  levy  was  made  for  **  State  aid  roads  and 
bridges,"  and  it  was  held  that  the  levy  was  void  because 
the  amount  levied  for  roads  was  not  stated  separately  from 
the  amount  levied  for  bridges.  Section  2y  of  the  Counties 
act  provides  the  method  by  which  the  county  board  may 
get  authority  to  levy  taxes  in  excess  of  the  statutory  limit 
of  fifty  cents  on  each  $100  valuation  of  the  property  of 
the  county.  If  the  people  vote  in  favor  of  the  additional 
tax  the  county  board  is  thereby  authorized  to  cause  such  ad- 
ditional tax  to  be  levied.  In  otlier  words,  the  vote  author- 
izing this  additional  tax  of  sixty  cents  gave  the  county  board 
authority  to  cause  to  be  levied  and  collected  for  the  next 
four  years  taxes  for  county  purposes  to  an  amount  not  ex- 
ceeding $1.10  on  each  $100  valuation.  There  is  nothing 
in  this  section  which  suggests  that  the  county  board  may 
ignore  the  provisions  of  section  121  of  the  Revenue  act 
when  it  makes  this  additional  levy.  If  the  tax-payer  needs 
the  protection  of  the  information  guaranteed  him  under  the 
provisions  of  section  121  of  the  Revenue  act  when  the  tax 
limit  is  fifty  cents,  his  need  for  tlie  protection  is  propor- 
tionately greater  when  the  tax  limit  is  $1.10.  We  must 
hold  that  the  levy  is  a  joint  levy  for  two  separate  and  dis- 
tinct purposes,  and  that  it  is  therefore  void. 

There  are  other  objections  urged  against  tliis  additional 
tax,  but  we  do  not  consider  it  necessary  to  decide  them 
in  view  of  our  holding  on  the  point  already  considered. 
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The  judgment  is  reversed  and  the  cause  is  remanded  to 
the  county  court  of  Bureau  county  for  further  proceedings. 

Reversed  and  remanded. 

Mr.  Justice  Farmer,  dissenting. 


(No.  14258. — Decree  affirmed.) 

John  H.  M11.1.ER  vs.  H.  H.  Ci^ark  et  al.  Appellees. — 
(Ch ARISES  M11.1.ER,  Admr.  et  al.  Appellants.) 

Opinion  filed  December  22,  ip2i — Rehearing  denied  Feb.  10,  1^22. 

1.  Parties — parties  interested  in  subject  matter  of  a  suit  may 
intervene  on  motion.  By  the  general  principles  of  equity  and  by 
virtue  of  section  i  of  the  statute  of  amendments  and  jeofails,  giv- 
ing the  court  authority  in  all  proceedings  to  permit  amendments  in 
form  and  substance  for  the  furtherance  of  justice,  persons  sub- 
stantially interested  in  the  subject  matter  of  a  suit  may  intervene 
on  oral  motion  to  be  made  parties  and  may  be  permitted  to  file 
an  answer  setting  up  their  interests. 

2.  Pleading — when  answer  may  be  amended  to  set  up  Statute 
of  Frauds.  After  a  hearing  before  the  master  but  before  the  mas- 
ter's report  is  filed  or  any  order  or  decree  is  entered  with  refer- 
ence to  the  final  decision  or  disposition  of  the  proceeding  by  the 
trial  court,  parties  who  have  been  permitted  to  file  an  answer  to 
a  bill  for  specific  performance  may  be  allowed  to  amend  their  an- 
swer so  as  to  set  up  the  Statute  of  Frauds. 

3.  Specific  performance — specific  performance  is  not  granted 
as  a  matter  of  right.  Even  where  the  terms  of  a  contract  are  clear, 
certain  and  unambig:uous,  specific  performance  is  not  a  matter  of 
right  but  rests  in  the  sound  discretion  of  the  court,  to  be  deter- 
mined from  all  the  facts  and  circumstances  of  each  case. 

4.  Same — when  specific  performance  is  properly  denied.  The 
proposed  purchaser  of  a  lot,  who  with  knowledge  that  the  descrip- 
tion in  the  contract  has  been  changed  continues  his  payments  with- 
out seeking  to  have  the  description  changed  back,  is  not  entitled 
to  specific  performance  as  to  the  lot  first  described,  which  has  been 
since  purchased  and  permanently  improved  by  innocent  third  par- 
ties having  no  notice,  actual  or  constructive,  of  any  adverse  claim 
to  such  lot. 

Appeai.  from  the  Circuit  Court  of  Madison  county; 
the  Hon.  J.  F.  Gii^lham,  Judge,  presiding. 
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R.  F.  TuNNEi-i*,  Jr.,  for  appellants. 
Warnock,  W11.UAMSON  &  Burroughs,  for  appellees. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court: 

This  was  a  bill  filed  by  John  H.  Miller  against  appellee 
H.  H.  Clark  for  the  specific  performance  of  an  alleged  con- 
tract for  the  sale  of  lots  in  Madison  county.  A  default  was 
entered  against  Clark  and  the  cause  was  referred  to  a  mas- 
ter in  chancery,  but  the  order  of  reference  was  later  set 
aside  and  an  intervening  petition  allowed  to  be  filed  mak- 
ing appellees  F.  W.  Davis  and  the  Home  Building  and 
Loan  Association  of  Edwardsville,  Illinois,  parties.  The 
intervening  petition  was  withdrawn  and  the  last  two  named 
parties  by  leave  filed  an  answer,  which  denied  Clark's  au- 
thority, under  the  alleged  contract  of  sale  with  Miller,  to 
convey  the  two  lots,  and  alleged  that  a  deed  had  been  made 
to  the  lots,  without  notice  of  Miller's  alleged  contract,  to 
Davis  and  H.  A.  Anderson,  who  had  built  lasting  improve- 
ments on  said  lots.  By  an  amended  answer  Davis  and  An- 
derson also  set  up  the  Statute  of  Frauds  as  a  defense.  The 
matter  was  thereafter  referred  to  a  special  master  in  chan- 
cery for  hearing,  the  bill  as  to  Clark  being  taken  as  con- 
fessed. The  master's  report  recommended  a  decree  for  spe- 
cific performance  of  the  contract  under  certain  conditions, 
but  the  chancellor  thereafter  sustained  exceptions  filed  by 
appellees  to  the  report  and  dismissed  the  bill  for  want  of 
equity,  and  the  cause  is  now  here  on  appeal  by  the  admin- 
istrator and  heirs-at-law  of  Miller,  who  has  died. 

Under  the  allegations  of  the  bill  and  the  evidence  on 
the  hearing  it  appears  that  the  lots  described  in  the  bill  of 
complaint  are  located  in  what  is  known  as  the  Roxana  sub- 
division, in  Madison  county,  at  or  near  Wood  River ;  that 
at  the  time  the  subdivision  was  platted  the  property  was, 
in  fact,  owned  by  H.  F.  Bowman,  of  Alton,  Illinois;  that 
Bowman,  before  platting  the  same,  caused  the  title  to  be 


Feb. '22.]  Miller  v.  Clark.  275 

conveyed  to  Clark  as  trustee,  Clark  living  in  Wood  River 
and  being  the  cashier  of  the  First  State  and  Savings  Bank 
there ;  that  as  the  subdivision  was  located  nearer  to  Wood 
River  than  to  Alton  it  was  thought  the  property  could  be 
more  conveniently  handled  by  Clark  than  if  the  papers  as 
to  each  transaction  had  to  be  signed  by  the  real  owner, 
Bowman.  After  the  property  was  platted  in  the  Roxana 
subdivision  Bowman  employed  Davis  to  take  charge  of  the 
subdivision  and  sell  the  lots  therein,  it  being  arranged  that 
when  the  lots  were  sold  for  cash  the  purchase  money  was 
to  be  paid  to  Clark  and  the  description  of  the  lot  sold  re- 
ported to  him,  whereupon  he  was  to  execute  a  deed  there- 
for and  give  it  to  Davis,  who  was  to  deliver  it  to  the  pur- 
chaser; that  when  lots  were  sold  on  the  installment  plan 
a  time-payment  contract  was  executed  in  triplicate,  one  of 
which  was  to  be  given  to  the  purchaser,  one  to  Clark  to  be 
retained  by  him  in  the  bank  for  future  reference,  and  the 
other  to  be  retained  by  Davis  in  his  office.  It  further  ap- 
pears that  about  August  24,  191 7,  E.  G.  James,  one  of 
Davis'  salesmen,  took  Miller,  his  brother  and  two  of  his 
neighbors  to  the  Roxana  subdivision  and  showed  them  over 
the  property;  that  during  this  visit  to  the  subdivision  a  sale 
was  attempted  to  be  made  to  Miller  by  James  of  two  lots 
in  the  subdivision,  the  property  being  described,  as  claimed 
by  appellants,  as  lots  5  and  6  in  block  5  in  said  subdivi- 
sion, and  Miller  paid  $180  in  cash  to  James  as  full  payment 
/  for  one  lot,  which  appellants  claim  was  lot  6  in  block  5, 

and  thereafter  James  issued  to  Miller  a  receipt  reading  as 
follows : 

"Amt.  Paid,  $180.  Date,  8/24,  19 17. 

"Received  of  J.  H.  Miller  one  hundred  eighty  dollars  as  first 
payment  on  lot  No.  6,  block  No.  5,  Altwood  subdivision,  East  Alton, 
Madison  county.  111.    Purchase  price  to  be  180  dollars. 

"This  receipt  must  be  presented  at  the  office  of  F.  W.  Davis, 
sales  manager,  and  exchanged  for  regular  contract.  All  sales  sub- 
ject to  approval  of  sales  manager.    Payment  in  full. 

E.  G.  James,  Salesman." 
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The  above  receipt  was  on  a  printed  blank  which  had 
been  prepared  for  use  as  to  lots  in  the  Altwood  addition 
and  had  apparently  been  changed  by  James  to  meet  the 
requirements  of  the  sale  of  the  lots  in  the  Roxana  subdi- 
vision to  Miller,  except  that  "Altwood'*  was  not  changed 
to  "Roxana."  On  the  same  day  this  transaction  was  en- 
tered into,  Miller,  for  himself,  or,  as  some  of  the  evidence 
tends  to  show,  for  his  mother,  paid  $14,  presumably  as  part 
payment  on  lot  5  in  block  5.  At  the  same  time  James  exe- 
cuted and  delivered  to  Miller  a  contract  which  as  originally 
written,  as  asserted  by  counsel  for  appellants,  was  for  lot  5 
in  block  5.  This  contract  was  not  signed  by  Clark  in  any 
way,  either  as  an  individual  or  as  trustee,  or  by  anyone 
authorized  by  him  to  sign  the  same  in  his  name.  It  appears 
to  have  been  prepared  on  a  printed  form  on  which  the 
name  "H.  H.  Clark,  Trustee,**  was  printed.  Davis'  signa- 
ture to  this  contract  under  Clark's  name  appears  to  have 
been  wTitten  by  James  for  Davis,  although  there  is  nothing 
in  the  record  to  show  that  James  had  authority  to  act  in 
any  way  for  Clark  in  the  sale  of  these  lots,  and  in  connec- 
tion with  this  sale  he  appears  to  have  been  unknown  to 
Clark.  This  contract  was  executed  in  triplicate,  two  of  the 
copies  being  delivered  by  James  to  Davis  and  the  other 
copy  being  given  to  Miller.  It  would  appear  that  when  the 
report  as  to  the  sale  of  lot  6  was  made  to  Davis  by  his 
salesman,  James,  it  was  unintentionally  reported  as  lot  6 
in  block  4  instead  of  lot  6  in  block  5,  and  thereupon  Davis 
procured  from  Clark  and  wife  a  warranty  deed  to  Miller 
for  lot  6  in  block  4,  which  he  mailed  either  to  Miller,  or 
to  his  mother  for  him,  at  Glen  Carbon,  Illinois.  Miller  was 
not  married  and  resided  with  his  mother,  Isabelle  Miller. 
This  deed  has  at  all  times  since  been  retained  by  Miller  and 
his  heirs,  and  wa?  at  the  time  of  the  trial,  and  is  now,  in 
their  possession,  and  it  has  never  been  returned  to  Clark 
or  Davis,  and  the  evidence  tends  to  show  that  no  one  for 
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appellants  ever  offered  to  return  it,  and  although  complaint 
was  made  to  Clark  that  the  description  in  the  deed  was 
erroneous,  there  never  was  any  demand  made  by  or  on  be- 
half of  Miller  or  his  heirs  for  the  return  of  the  $i8o  cash 
payment. 

It  further  appears  that  when  Davis  discovered  that  Mil- 
ler had  been  given  a  deed  to  one  lot  in  block  4  and  had 
also  been  given  a  contract  to  another  lot  in  block  5,  he  sent 
James  to  Miller's  home  at  Glen  Carbon  to  make  some  ar- 
rangement to  put  the  two  lots  together  in  the  same  block. 
When  James  called  at  the  Miller  residence  he  found  Mil- 
ler absent  but  Mrs.  Miller  was  in,  and  he  explained  the  sit- 
uation to  her  and  they  found  the  contract  for  the  lot.  With- 
out any  objection  on  the  part  of  Mrs.  Miller,  and,  it  would 
seem,  with  her  consent,  James  changed  the  block  number  in 
the  contract  so  that  after  being  changed  it  called  for  lot  5 
in  block  4  in  the  Roxana  subdivision,  which  would  place 
lot  5  immediately  adjoining  lot  6  in  block  4,  described  by 
the  deed  delivered  to  Miller.  This  change  as  to  block  num- 
ber was  made  in  all  three  copies  of  the  contract.  Miller's 
copy,  which  was  pasted  in  a  pass-book,  was  left  with  Mrs. 
Miller  and  the  remaining  copies  returned  to  Davis,  who 
retained  one  copy  in  his  office  and  delivered  one  copy,  as 
changed,  to  Clark,  who  thereupon  made  a  record  of  the 
sale  in  his  books  as  to  lot  5  being  located  in  block  4  in  said 
subdivision.  The  evidence  also  shows  that  upon  her  son  re- 
turning home  shortly  after  James'  visit  Mrs.  Miller  notified 
him  of  the  change  made  in  the  contract  as  just  described. 
It  would  appear  from  the  evidence  that  after  the  contract 
was  so  changed,  Miller,  or  someone  for  him,  made  pay- 
ments on  it  to  Clark  at  the  Wood  River  bank  from  time  to 
time,  which  payments  were  generally  made  through  the  mail, 
the  pass-book  being  sent  with  each  payment  and  returned 
to  Miller  after  the  payments  were  credited  therein;  that  at 
none  of  the  times  when  such  payments  were  made  did  Mil- 
ler, or  anyone  for  him,  notify  Clark  or  Davis  or  anyone 


278  Miller  v.  Clark.  [301  111. 

at  the  bank  that  he  claimed  the  contract  to  cover  lot  5  in 
block  5  instead  of  lot  5  in  block  4.  The  evidence  tends  to 
show  that  at  the  time  the  sale  was  made  of  the  lots  in  the 
Roxana  subdivision  it  was  the  purpose  of  Davis  to  sell 
the  lots  in  pairs,  and  the  evidence  on  the  part  of  appellees 
tends  strongly  to  show  that  at  the  time  of  Miller's  purchase, 
lots  5  and  6  in  block  4  and  lots  5  and  6  in  block  5  were 
of  the  same  size  and  practically  the  same  value,  although 
there  is  some  contention  on  appellants'  part  that  as  block  5 
was  nearer  to  the  business  district  and  has  a  sidewalk,  lots 
in  block  5  were  better  situated  and  worth  more  than  those 
in  block  4. 

On  November  7,  191 7,  after  the  arrangement  for  the 
sale  of  the  two  lots  in  the  Roxana  subdivision  heretofore 
referred  to,  Clark,  apparently  without  any  notice  that  Mil- 
ler claimed  any  interest  in  lots  5  and  6  in  block  5  of  said 
subdivision,  conveyed  the  two  lots  to  Davis  and  Ander- 
son. It  is  apparent  that  at  that  time  Anderson  had  no 
notice  whatever  of  Miller's  making  any  claim  of  any  inter- 
est in  lots  5  and  6  in  block  5.  While  it  is  contended  by 
counsel  for  appellants  that  Davis  must  have  had  notice,  be- 
cause of  his  connection  with  the  sale  of  these  lots,  of  Mil- 
ler's claim,  there  is  no  positive  proof  that  Davis  at  the  time 
of  the  sale  of  lots  5  and  6  in  block  5  to  himself  and  Ander- 
son, in  November,  1917,  had  direct  attention  called  to  the 
fact  that  Miller  still  claimed  an  interest  in  said  two  lots 
in  block  5.  It  would  appear  that  nothing  at  that  time  had 
been  filed  of  record  to  show  tliat  Miller  claimed  any  inter- 
est in  the  lots  in  block  5.  Thereafter  Davis  and  Anderson 
in  the  fall  and  winter  of  1917  erected  a  four-room  residence 
mostly  on  lot  5  in  block  5  but  extending  over  onto  lot  4  in 
block  5.  There  is  no  dispute  in  the  record  as  to  the  owner- 
ship of  lot  4  and  no  further  reference  to  that  fact  need  be 
made.  On  April  3,  1918,  Davis  and  Anderson  borrowed 
from  the  Home  Building  and  Loan  Association  $800,  giv- 
ing their  promissory  note  for  that  amount  secured  by  a 
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mortgage  to  the  association  on  lot  5  and  other  property  in 
block  5,  which  mortgage  and  note  at  the  time  of  the  hear- 
ing in  this  proceeding  remained  due  and  unpaid.  It  would 
also  appear  from  the  record  that  neither  Miller,  nor  anyone 
for  or  claiming  under  him,  ever  had  possession  of  lots  5 
and  6  in  block  5,  or  either  of  them;  that  at  the  time  of 
making  this  loan  on  lot  5  in  block  5  the  valuation  commit- 
tee of  the  building  and  loan  association  visited  and  inspected 
the  property  and  found  no  one  in  possession,  and  at  that 
time  an  abstract  was  furnished  to  the  association  by  Clark 
showing  that  the  record  title  to  lot  5  in  block  5  was  in  Clark, 
trustee,  Davis  and  Anderson  not  having  yet  recorded  their 
deed;  that  it  tlien  appeared  that  the  deed  from  Clark  to 
them  of  lots  5  and  6  in  block  5  had  been  mislaid,  and  Clark 
issued  to  them  a  duplicate  deed  conveying  the  same  prem- 
ises, which  was  recorded  and  the  title  perfected  in  Davis 
and  Anderson  at  the  time  this  loan  was  made.  Thereafter 
Anderson  quit-claimed  his  interest  in  lot  5  to  Davis  on  Sep- 
tember 6,  1918.  Later,  in  December,  1918,  Davis  rented 
the  house  on  said  lots  to  Cora  Anderson,  who  lived  there 
from  that  date  to  May,  1920.  The  record  shows  she  found 
no  one  in  possession  when  she  rented  the  property,  and 
neither  Miller  nor  anyone  for  or  claiming  under  him  ever 
visited  the  property  while  she  resided  there  or  made  any 
claim  concerning  it  prior  to  April,  1920.  The  record  also 
shows  that  when  the  final  payment  was  made  on  the  con- 
tract as  changed  by  James,  for  lot  5  in  block  4,  in  August, 
1918,  Clark  offered  Miller  or  his  heirs  to  convey  lot  5  in 
block  4  in  said  subdivision  and  has  ever  since  been  ready 
to  convey  the  property  to  Miller  or  his  representatives.  It 
also  appears  from  the  record  that  at  the  time  the  summons 
was  served  in  this  case  on  Clark,  he  having  no  beneficial 
interest  in  the  property,  referred  the  same  to  the  beneficial 
owner.  Bowman,  and  for  some  reason  not  disclosed  by  the 
evidence.  Bowman  apparently  overlooked  the  matter  of  fil- 
ing an  answer  for  Clark  in  these  proceedings,  and  there- 
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upon  default  was  taken.  Davis  was  at  that  time  in  Miami, 
Florida,  and  remainded  there  for  some  time  afterwards. 

On  July  8,  1920,  the  order  for  reference  to  the  master 
having  been  set  aside,  leave  was  given  to  file  an  interven- 
ing petition. by  Davis  and  the  Home  Building  and  Loan  As- 
sociation, in  which  they  set  up  their  rights  substantially  as 
heretofore  stated,  in  lots  5  and  6  in  block  5.  An  exception 
was  filed  to  this  petition.  On  December  i,  1920,  an  order 
was  entered  by  the  trial  court  granting  leave  to  Davis  and 
the  association  to  withdraw  the  intervening  petition  and  to 
answer  the  original  bill,  and  in  the  same  order  a  suggestion 
was  made  of  the  death  of  Miller  and  leave  given  to  his  ad- 
ministrator and  heirs-at-law  to  be  made  parties  complainant 
in  said  original  bill.  In  compliance  with  this  order  Davis 
and  the  association  filed  an  answer  to  the  original  bill,  set- 
ting out  the  facts  substantially  as  stated  in  the  intervening 
petition  with  reference  to  the  sale  of  the  disputed  lots  and 
the  proceedings  with  reference  to  the  same.  A  replication 
was  thereafter  filed  to  the  answer  by  Miller's  administrator, 
and  on  January  20,  192 1,  by  leave  of  court,  appellees  were 
granted  leave  to  file  an  amended  answer  to  the  bill  of  com- 
plaint, which  contained  substantially  the  same  allegations 
as  the  original  answer,  except  they  added  that  they  relied 
on  the  Statute  of  Frauds  as  a  defense. 

The  testimony  of  the  witnesses  is  not  in  entire  accord 
as  to  just  what  efforts  were  made  by  John  H.  Miller  before 
his  death,  or  by  those  representing  him,  to  have  the  contract 
or  original  deed  changed  so  as  to  describe  the  property  as 
two  lots  in  block  5  instead  of  two  lots  in  block  4  in  said 
subdivision.  It  does  clearly  appear,  however,  that  Miller, 
even  after  learning  of  the  change  in  the  contract  from 
block  5  to  block  4,  continued  to  make  payments  on  the 
contract,  and  the  evidence  on  behalf  of  appellees  tends  to 
show  that  he  made  no  specific  attempt  to  have  the  change 
made  back  until  about  the  time  of  the  last  payment  on  lot  5 
in  block  4.    The  testimony  is  not  in  entire  harmony  as  to 
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when  appellees  learned  of  the  mistake  that  had  been  made 
in  describing  the  property.  The  evidence  tends  to  show  that 
Davis  knew  of  the  dispute  as  to  what  lots  were  sold, — 
whether  in  block  4  or  block  5, — ^before  these  proceedings 
were  started. 

Counsel  for  appellants  very  earnestly  argues  that  the 
court  erred  in  permitting  appellees  F.  W.  Davis  and  the 
Home  Building  and  Loan  Association  to  become  parties  to 
the  litigation  after  the  bill  was  filed,  they  not  being  made 
parties  in  the  original  proceeding  but  became  parties  on 
motion  and  filed  an  intervening  petition.  The  general 
practice  is,  that  where  there  is  a  defect  as  to  parties  the 
court  may  at  any  time,  before  or  after  trial  and  before 
a  final  judgment  or  decree  is  rendered,  direct  other  per- 
sons to  be  made  parties,  to  the  end  that  justice  may  be 
done,  provided  all  rights  are  properly  considered  and  pro- 
tected. (20  R.  C.  L.  696.)  In  Marsh  v.  Green,  79  111.  385, 
this  court  said  (p.  387)  :  "As  we  understand  the  modem 
practice,  any  person  feeling  that  he  has  an  interest  in  the 
litigation  may  apply  to  the  court  and  be  permitted  to  inter- 
vene and  become  a  party  and  have  his  rights  passed  upon 
on  the  hearing,  and  the  court  will  permit  him  to  become 
such  party  on  a  proper  showing.  He  would,  of  course,  not 
be  permitted  to  intermeddle  when  he  had  no  substantial  in- 
terest in  the  subject  matter  of  the  suit."  This  same  doc- 
trine has  been  approved  by  this  court  in  Shannahan  v. 
Stevens,  139  111.  428,  and  Wightman  v.  Bvanston  Yaryan 
Co.  217  id.  371.  The  reasoning  in  21  Corpus  Juris,  on 
pages  341-343,  and  cases  there  cited,  tends  strongly  to  sup- 
port this  conclusion,  and  outside  of  the  rules  of  equity  cited 
in  the  foregoing  authorities  on  this  question,  it  would  seem, 
under  section  i  of  our  statute  on  amendments  and  jeofails, 
(Kurd's  Stat.  1917,  p.  58,)  that  the  court  would  have  gen- 
eral authority  in  all  proceedings  to  permit  amendments  in 
form  and  substance  for  the  furtherance  of  justice.    Davis 
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and  the  association,  who  were  permitted  to  intervene  and 
file  an  answer  in  the  trial  court,  were  not  intermeddlers  or 
interlopers  but  were  greatly  interested  in  the  subject  mat- 
ter of  the  suit.  Parties  may  be  allowed  to  intervene  on 
oral  motion,  as  shown  by  the  reasoning  of  this  court  in 
the  cases  already  cited  on  this  question,  and  the  granting 
or  refusal  of  such  a  motion  is  held  to  be  within  the  sound 
discretion  of  the  court.  We  think  a  proper  construction  of 
our  statute  on  amendments  and  jeofails,  and  the  reason- 
ing of  the  decisions  of  this  court,  as  well  as  the  authorities 
cited  from  other  jurisdictions,  plainly  indicate  that  the  court 
committed  no  error  in  permitting  Davis  and  the  association 
to  file  their  amended  answer  raising  the  question  of  the 
Statute  of  Frauds,  after  the  hearing  had  been  had  but  be- 
fore the  master's  report  was  filed  or  any  order  or  decree  of 
court  entered  with  reference  to  the  final  decision  or  the  pro- 
ceeding finally  disposed  of  by  the  trial  court.  The  allow- 
ing of  the  amendment  to  the  answer  raising  this  question 
could  not  in  any  way  have  surprised  or  misled  Miller  or 
his  counsel  on  the  trial  of  the  case. 

The  alleged  contract  under  which  the  recovery  is  sought 
was  signed  by  Miller  in  August,  19 17.  He  testified  that 
he  discovered  that  the  deed  was  wrong  apparently  after  the 
house  was  being  constructed  by  Davis  and  Anderson  on  one 
of  the  lots,  and  he  then  went  to  Clark  about  the  mistake. 
Miller's  mother  said  she  thought  that  that  visit  was  made 
in  May,  19 18,  when  they  talked  about  changing  the  deed 
and  told  Miller  that  the  wrong  lot  had  been  described  in 
the  contract  and  the  deed  they  had  already  received.  There 
is  some  testimony  on  the  part  of  appellants  to  indicate  that 
Clark  promised  at  that  time  to  try  to  have  the  correction 
made,  but  Clark  testified  that  he  told  Miller  at  that  time 
that  the  transaction  with  reference  to  these  lots  and  the 
building  on  them  had  gone  so  far  he  did  not  think  the  cor- 
rection could  be  made  in  the  deed  transferring  the  descrip- 
tion from  lots  in  block  4  to  lots  in  block  5.     The  receipt 
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as  to  lot  6  contained,  among  other  things,  the  following: 
"This  receipt  must  be  presented  at  the  office  of  F.  W.  Da- 
vis, sales  manager,  and  exchanged  for  regular  contract.  All 
sales  subject  to  approval  of  sales  manager."  The  receipt 
was  not  exchanged  for  a  contract,  but  as  Miller  had  made 
payment  in  full,  a  deed  was  sent  to  him  for  lot  6  in  block  4 
instead  of  in  block  5. 

While  the  chancellor  in  a  proceeding  for  specific  per- 
formance to  convey  real  estate  should  not  arbitrarily  refuse 
relief  to  one  who  clearly  shows  he  is  entitled  to  it,  yet  spe- 
cific performance  is  not  granted  as  a  matter  of  right  but 
rests  in  the  sound  discretion  of  the  court.  The  right  to 
specific  performance  depends  upon  the  circumstances  of 
each  case,  and  where  it  appears  that  it  would  be  inequitable 
to  enforce  the  terms  of  the  contract  it  will  not  be  done. 
{Frishy  v.  Ballance,  4  Scam.  287;  Dreiske  v.  Bisendrath 
Co.  214  111.  199;  Adams  v.  Larson^  279  id.  268.)  Beyond 
question,  the  decisions  of  this  State,  eyen  where  the  terms 
of  a  contract  are  clear,  certain  and  unambiguous,  hold  that 
specific  performance  is  not  a  matter  of  right  but  rests  in 
the  sound  discretion  of  the  court,  to  be  determined  from 
all  the  facts  and  circumstances  of  each  case.  It  would  seem 
clearly  to  appear  from  this  record  that  it  would  be  inequi- 
table, in  view  of  the  fact  that  Miller  had  permitted  the  mat- 
ter to  stand  until  there  was  a  conveyance  on  record  as  to 
lots  5  and  6  in  block  5  and  a  building  constructed  on  lot  5 
and  the  Home  Building  and  Loan  Association  had  granted 
a  loan  on  the  property,  to  require  specific  performance. 

The  chancellor  rightly  refused  to  enter  a  decree  for 
specific  performance  and  dismissed  the  bill  for  want  of 
equity.    The  decree  of  the  circuit  court  will  be  affirmed. 

Decree  affirmed. 
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(No.  14314. — ^Judgmcnt  affirmed.) 

Th^  Peopi.^  ex  rel.  J.  F.  Kastning,  Plaintiff  in  Error,  vs. 

Theodore  Miutzer  et  aL  Defendants  in  Error. 

Opinion  filed  December  22,  1^21 — Rehearing  denied  Feb.  14,  ip22. 

1.  Schools — when  the  curative  act  of  ipi/  does  not  validate 
high  school  district.  The  curative  act  of  191 7  validating  elections 
for  the  organization  of  high  school  districts  applies  only  to  cases 
"where  a  majority  of  the  inhabitants  of  any  contiguous  and  com- 
pact territory  voting  on  the  proposition'*  have  voted  in  favor  of 
the  organization  of  a  high  school  district,  and  it  cannot  have  the 
effect  of  validating  the  organization  of  a  district  which  is  not  com- 
pact but  which  consists  of  about  twenty-six  sections  of  land  sur- 
rounding another  school  district. 

2.  Appeals  and  errors — questions  of  law  decided  on  former  ap- 
peal will  not  be  considered  on  second  review.  Questions  of  law 
which  have  been  decided  by  an  appellate  court  on  the  appeal  of  a 
cause  will  not  be  again  considered  on  a  second  appeal,  and  the 
decision  on  the  appeal  is  binding  not  only  on  the  trial  court  in  the 
further  progress  of  the  cause  but  also  on  the  appellate  tribunal  in 
any  subsequent  appeal. 

3.  Same — trial  court,  on  remandment,  must  carry  out  remand- 
ing order.  A  trial  court  to  which  a  cause  has  been  remanded  can 
take  only  such  proceedings  as  conform  to  the  judgment  of  the 
appellate  court,  and  if  specific  directions  are  given,  the  court  can 
do  nothing  but  carry  out  the  specific  directions. 

Writ  of  Error  to  the  Superior  Court  of  Cook  county; 
the  Hon.  Chari^es  M.  F0E1.1.,  Judge,  presiding. 

RaIvPH  L.  Peck,  and  Rathje,  Lawwr  &  Connor,  for 
plaintiff  in  error. 

Wai,i,ace  E.  Shirra,  Hugo  J.  Thai,,  and  Cutting, 
Moore  &  Sidi^ey,  for  defendants  in  error. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court: 

All  the  questions  of  law  in  this  case  v^ere  adjudicated 
on  the  former  appeal.  The  court  was  unable  to  render  the 
judgment  which  the  trial  court  should  have  rendered  or  to 
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direct  that  court  to  enter  judgment,  because  the  one  ques- 
tion of  fact  was  undetermined  whether  prior  to  the  date  of 
the  judgment  from  which  that  appeal  was  taken,  January 
22,  1915,  any  part  of  the  district  in  question  here  had  been 
organized  into  or  as  a  part  of  some  other  district.  {Peo- 
ple V.  Militzer,  272  111.  387.)  It  was  held  that  the  or- 
ganization of  the  district  was  invalid  because  the  votes  of 
women,  which  were  controlling  in  the  election,  were  illegal, 
but  that  the  organization  was  made  valid  by  the  curative  act 
of  April  24,  1915,  (Laws  of  1915,  p.  630,)  unless  some 
part  of  the  district  had  been  organized  into  or  as  a  part  of 
some  other  district  prior  to  January  22y  191 5,  in  accord- 
ance with  the  proviso  to  section  i  of  that  act,  and  if  this 
had  not  been  done  then  the  curative  act  should  be  given 
effect.  The  act  of  April  24,  191 5,  having  been  passed  after 
the  judgment  of  the  superior  court,  the  pleadings,  of  course, 
made  no  issue  as  to  the  facts  mentioned  in  the  proviso  of 
that  act.  When  the  cause  was  re-instated  in  the  superior 
court,  the  respondents,  upon  leave  granted,  filed  a  supple- 
mental plea,  alleging,  among  other  things,  that  no  part  of 
the  Arlington  Heights  Township  High  School  District  had 
since  the  organization  of  said  district  been  organized  into 
or  as  a  part  of  any  other  district  or  districts.  On  the  trial 
of  this  issue  it  appeared  that  an  election  was  held  on  Sep- 
tember 5,  1914,  on  the  proposition  to  organize  the  Mount 
Prospect  High  School  District  out  of  all  the  Arlington 
Heights  Township  High  School  District  except  district  No. 
25,  which  included  the  village  of  Arlington  Heights,  and 
sections  25  and  36  in  Palatine  township.  The  proposition 
carried,  but  as  the  act  under  which  the  attempt  to  organize 
was  made  was  the  act  of  191 1,  which  was  held  unconstitu- 
tional in  People  v.  Weis,  275  111.  581,  the  attempt  was  a 
failure.  The  curative  act,  which  three  years  later  made 
valid  the  organization  of  districts  under  the  act  of  191 1, 
could  not,  in  any  case,  have  been  effective  to  make  valid 
the  Mount  Prospect  High  School  District,  because  it  ap- 
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plied  only  to  cases  "where  a  majority  of  the  inhabitants  of 
any  contiguous  and  compact  territory  voting  on  the  propo- 
sition" had  voted  in  favor  of  the  organization  of  a  high 
school  district.  (Laws  of  1917,  p.  744;  People  v.  Moyer, 
298  111.  143.)  The  Mount  Prospect  High  School  District 
was  not  compact  but  consisted  of  about  twenty-six  sections 
of  land  surrounding  school  district  No.  25,  in  which  was 
the  village  of  Arlington  Heights,  except  on  the  west  bound- 
ary of  school  district  No.  25.  The  latter  school  district, 
which  was  situate  in  the  heart  of  the  Mount  Prospect  dis- 
trict, consisted  of  about  six  sections,  two  miles  wide,  ex- 
tending into  the  Mount  Prospect  district  at  the  middle  of 
its  west  boundary  three  miles. 

Two  sections  immediately  west  of  school  district  No.  25 
constituted  a  part  of  the  Arlington  Heights  Township  High 
School  District  in  its  original  organization,  and  it  is  claimed 
that  these  sections  were  annexed  to  a  district  known  as  the 
Palatine  High  School  District  by  proceedings  taken  in  the 
latter  part  of  1914,  pursuant  to  section  7  of  the  act  of  191 1. 
This  section  authorizes  the  annexation  of  territory  to  an 
adjoining  high  school  district  organized  pursuant  to  the  act 
of  June  5,  191 1,  and  the  record  contains  no  evidence  that 
the  Palatine  High  School  District  was  so  organized.  Sec- 
tion 7  requires  a  concurrent  resolution  adopted  by  the  board 
of  each  district.  The  record  shows  such  a  resolution  adopted 
by  the  board  of  education  of  the  Palatine  High  School  Dis- 
trict, but  there  is  no  resolution  by  the  board  of  directors  of 
the  school  district  including  sections  25  and  36.  There  is 
what  purports  to  be  a  joint  resolution  that  sections  25  and 
36  in  the  township  of  Palatine,  Cook  county,  Illinois,  be 
annexed  to  the  high  school  district  of  the  township  of  Pala- 
tine and  become  a  part  thereof.  This  document  was  signed 
by  the  members  of  the  board  of  education  of  Palatine  Town- 
ship High  School  District  and  by  Edward  Harz  and  J.  F. 
Kastning,  who  signed  as  board  of  directors  of  district  No. 
19,  in  which  are  located  sections  25  and  36,  Palatine,  Cook 
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county,  Illinois.  There  is  nothing  to  show  that  this  reso- 
lution was  ever  acted  on  by  the  directors  of  district  No.  19 
at  any  regular  or  special  meeting  of  the  directors.  It  does 
not  purport  to  show  any  action  taken  by  the  directors  and 
does  not  purport  to  be  a  copy  of  the  minutes  of  the  pro- 
ceedings of  the  board  of  directors  or  of  any  resolution 
adopted  by  them.  It  is  simply  a  paper  signed  by  two  of 
the  directors.  The  evidence  is  therefore  insufficient  to  show 
an  annexation  of  these  two  sections  to  the  Palatine  High 
School  District. 

The  law  is  well  settled  that  questions  of  law  which  have 
been  decided  by  an  appellate  court  on  the  appeal  of  a  cause 
will  not  be  again  considered  on  a  second  appeal ;  that  they 
are  binding  not  only  on  the  trial  court  in  the  further  prog- 
ress of  the  cause  but  also  on  the  appellate  court  in  any 
subsequent  appeal.  "There  is  no  mode  provided  by  law, 
except  it  be  upon  a  rehearing,  whereby  the  final  decision  of 
a  case  in  this  court  can  be  reversed  or  set  aside  at  a  subse- 
quent term.  There  must  be  an  end  of  litigation  somewhere, 
and  there  would  be  none  if  parties  were  at  liberty,  after  a 
case  had  received  the  final  determination  of  the  court  of  last 
resort,  to  litigate  the  same  matter  anew  and  bring  it  again 
and  again  before  the  court  for  its  decision."  {Hollowhush 
V.  McConnel,  12  111.  203.)  On  the  previous  appeal  it  was 
decided  that  the  appellant  organization  was  legal  unless  it 
came  within  the  terms  of  the  proviso  of  the  act  of  191 5, 
and  the  cause  was  remanded  to  permit  the  parties  to  make 
proof  as  to  whether  it  did  come  within  such  proviso,  and 
with  directions  that  if  it  did  not,  then  the  curative  act  was 
to  be  given  effect.  If  a  cause  has  been  remanded,  the  court 
to  which  it  is  remanded  can  take  only  such  proceedings  as 
conform  to  the  judgment  of  the  appellate  court.  If  spe- 
cific directions  are  given,  the  court  can  do  nothing  but  carry 
out  the  specific  directions.  (Pittsburg,  Cincinnati,  Chicago 
and  St.  Louis  Railway  Co.  v.  Gage,  286  111.  213.)  The 
court  has  found  that  the  case  did  not  come  within  the  pro- 
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vise  and  has  followed  the  directions  of  the  court  as  to  the 
course  which  should  be  taken  in  a  case  of  such  finding.  In 
doing  so  it  could  not  commit  error,  and  the  court  will  not 
review  its  former  consideration  of  the  question. 

The  judgment  of  the  superior  court  will  be  affirmed. 

Judgment  affirmed. 


(No.  14307. — Reversed  in  part  and  affirmed  in' part.) 
The  PEOPI.E  ex  rei  C.  H.  Moomey,  County  Collector,  Ap- 
pellee, vs.  The  I1.UN01S  Centrai,  Raii^road  Company, 
Appellant. 

Opinion  filed  December  22,  ip2i — Rehearing  denied  Feb.  14,  ig22. 

1.  Taxes — vote  for  county  sanitarium  tax  does  not  authorize 
rate  for  county  taxes  in  excess  of  fifty  cents.  Where  a  county 
board  in  its  levy  of  taxes  for  county  purposes  has  included  an  item 
for  building  a  tuberculosis  sanitarium,  so  that  a  rate  of  fifty  cents 
is  extended  to  meet  the  entire  levy,  a  subsequent  vote  of  the  peo- 
ple in  favor  of  a  two-mill  tax  for  the  sanitarium  does  not  authorize 
the  clerk  to  extend  the  additional  tax  so  as  to  add  twenty  cents  to 
the  total  rate  for  county  taxes,  as  the  county  tax  rate  cannot  be  ex- 
ceeded except  by  vote  as  provided  in  section  27  of  the  Counties  act. 

2.  Same — levies  for  sezvcrs  and  for  bonds  of  sanitary  district 
need  not  be  itemised.  In  a  county  tax  levy  for  sanitary  district 
purposes  in  a  district  under  the  act  of  1917,  a  lump  sum  levied 
"to  apply  on  construction  of  intercepting  sewers,"  and  another 
for  "sinking  fund,  interest  on  bonds,"  need  not  be  itemized,  as 
such  levies  are  sufficiently  described  to  show  the  purpose  of  the 
appropriations. 

3.  Same — section  12  of  Sanitary  District  act  of  ipiy  authorizes 
levy  for  corporate  purposes  in  addition  to  bond  tax.  Section  12  of 
the  act  of  1917  for  the  creation  of  sanitary  districts  for  sewage 
disposal  authorizes  the  county  board  to  levy  a  tax  of  one-third 
of  one  per  cent  for  "other  taxes  for  corporate  purposes**  in  addi- 
tion to  the  bond  tax,  and  under  the  proviso  to  said  section  a  like 
sum  in  addition  to  the  levy  of  "other  taxes  for  corporate  purposes" 
when  authorized  by  vote,  making  a  total  of  sixty-six  and  two-thirds 
cents  in  addition  to  the  bond  tax,  provided  a  vote  is  taken  for  the 
additional  tax. 

4.  Same — validity  of  school  taxes  may  be  determined  by  vali- 
dating act  in  force  at  time  the  decision  is  rendered.    The  act  of 
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June  10,  192I9  validating  taxes  levied  by  boards  of  education  where 
the  certificates  of  levy  were  not  filed  and  returned  within  the  re- 
quired time,  may  be  applied  by  the  court  in  deciding  the  validity 
of  such  taxes  if  the  validating  act  is  in  force  before  the  case  is 
finally  disposed  of  as  to  all  objections. 

5.  Same — act  of  ip2i  validating  levies  of  school  taxes  is  not  in- 
valid. The  act  of  June  10,  1921,  validating  levies  of  school  taxes 
where  the  certificates  of  levy  were  not  filed  or  returned  in  the  re- 
quired time,  is  not  unconstitutional,  as  the  legislature  may  have 
authorized  boards  of  education  to  levy  taxes  in  the  manner  vali- 
dated by  the  curative  act,  but  the  legislature  cannot  by  retrospect- 
ive legislation  cure  a  want  of  authority  to  levy  a  tax. 

App^ai,  from  the  County  Court  of  Macon  county ;  the 
Hon.  John  H.  McCoy,  Judge,  presiding. 

CharIv^s  C.  LeForgee,  and  George  W.  BivAck,  for 
appellant. 

Chari^es  F.  Evans,  State's  Attorney,  A.  R.  Ivens,  and 
McMiiyivEN  &  McMii.i.EN,  for  appellee. 

Mr.  Justice  Duncan  delivered  the  opinion  of  the  court  : 

The  county  court  of  Macon  county  overruled  the  ob- 
jections of  appellant,  the  Illinois  Central  Railroad  Company, 
to  the  county  tuberculosis  sanitarium  tax,  the  taxes  for  the 
Sanitary  District  of  Decatur,  and  the  school  taxes  levied 
by  four  school  districts  in  said  county,  school  districts  Nos. 
19,  42,  63  and  96,  and  entered  judgment  and  order  of  sale 
against  appellant's  property. 

Section  25  of  chapter  34  of  Kurd's  Statutes  of  1919,  in 
paragraph  9  of  that  section,  enumerates  as  one  of  the  pow- 
ers of  the  county  boards  in  the  several  counties  of  this 
State,  "to  cause  to  be  erected,  or  otherwise  provided,  and 
maintained,  all  suitable  buildings  for  a  sanitarium  for  the 
care  and  treatment  of  all  persons  suffering  from  tubercu- 
losis who  may  be  admitted  to  said  sanitarium  by,  or  under 
the  direction  of  said  board,  and  to  provide  for  the  main- 
tenance and  management  of  the  same."    Paragraph  145  of 

801-10 
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the  same  chapter  provides  that  the  county  board  of  each 
county  in  this  State  shall  have  power,  in  the  manner  here- 
inafter provided,  to  establish  and  maintain  a  county  tuber- 
culosis sanitarium,  and  branches,  dispensaries  and  other  aux- 
iliary institutions  connected  with  the  same,  for  the  use  and 
benefit  of  the*  inhabitants  thereof,  for  the  purposes  afore- 
said, and  power  to  levy  a  tax,  not  to  exceed  two  mills  on 
the  dollar,  annually,  on  all  the  taxable  property  of  such 
county,  which  tax  shall  be  in  addition  to  all  other  taxes 
which  such  county  is  now  or  hereafter  may  be  authorized 
to  levy  on  the  aggregate  valuation  of  all  property  within 
such  county.  This  paragraph  further  provides,  in  substance, 
that  the  taxes  aforesaid  shall  not  be  subject  to  the  scaling 
process  under  what  is  known  as  the  Juul  law.  The  next 
paragraph  (146)  provides  that  "when  one  hundred  legal 
voters  of  any  county  shall  present  a  petition,  to  the  county 
board  of  such  county,  asking  that  an  annual  tax  may  be 
levied  for  the  establishment  and  maintenance '  of  a  countv 
tuberculosis  sanitarium  in  such  county,  such  county  board 
shall  instruct  the  county  clerk  to,  and  the  county  clerk  shall, 
in  the  next  legal  notice  of  a  regular  general  election  in  such 
county,  give  notice  that  at  such  election  every  elector  may 
vote  'For  the  levy  of  a  tax  for  a  county  tuberculosis  sani- 
tarium,' or  'Against  the  levy  of  a  tax  for  a  county  tuber- 
culosis sanitarium,'  and  provision  shall  be  made  for  voting 
on  such  proposition,  in  accordance  with  such  notice,  and  if 
a  majority  of  all  the  votes  cast  upon  the  proposition  shall 
be  for  the  levy  of  a  tax  for  a  county  tuberculosis  sanitarium, 
the  county  board  of  such  county  shall  thereafter  annually 
levy  a  tax  of  not  to  exceed  two  mills  on  the  dollar,  which 
tax  shall  be  collected  in  like  manner  with  other  general  taxes 
in  such  county  and  shall  be  known  as  the  'Tuberculosis 
Sanitarium  Fund,'  and  thereafter  the  county  board  of  sych 
county  shall,  in  the  annual  appropriation  bill,  appropriate 
from  such  fund  such  sum  or  sums  of  money  as  may  be 
deemed  necessary  to  defray  all  necessary  expenses  and  lia- 
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bilities  of  such  county  tuberculosis  sanitarium."  The  next 
paragraph  of  the  act  provides  that  when  in  any  county  such 
a  proposition  for  the  levy  of  a  tax  for  a  county  tubercu- 
losis sanitarium  has  been  adopted  a  board  of  three  directors 
may  be  appointed  by  the  chairman  of  the  county  board  for 
such  sanitarium,  and  the  following  paragraphs  provide  for 
the  terms  of  office  of  such  directors,  how  vacancies  may  be 
filled  on  the  board,  provide  for  the  organization  of  the 
boards  and  for  the  control  and  regulation  of  the  sanitarium 
so  established. 

It  is  clear  that  under  the  foregoing  provisions  of  chap- 
ter 34  the  county  boards  in  the  various  counties  have  au- 
thority to  establish  and  maintain  county  tuberculosis  sani- 
tariums when  authorized  by  a  vote  of  the  people  of  the 
counties  taken  as  provided  in  paragraph  146.  Paragraph 
145  only  purports  to  give  power  to  county  boards  to  es- 
tablish and  maintain  such  sanitariums  ''in  the  manner  here- 
inafter  provided,'*  "The  manner  hereinafter  provided"  is 
set  forth  in  paragraph  146,  and  this  court  in  construing 
paragraph  145  in  People  v.  Wabash  Railway  Co,  286  111. 
15,  said :  "That  act  provides  that  the  county  board  of  each 
county  shall  have  power,  in  the  manner  therein  provided, 
to  establish  and  maintain  a  county  tuberculosis  sanitarium, 
and  branches,  dispensaries  and  other  auxiliary  institutions 
connected  with  the  same,  upon  an  affirmative  vote  of  the 
people  for  the  levy  of  a  tax  for  that  purpose."  The  af- 
firmative vote  of  the  people  is  provided  for  in  paragraph 
146.  In  further  confirmation  of  this  construction,  it  will  be 
noted  that  the  next  paragraph  (147)  gives  the  president 
and  county  board  the  authority  to  appoint  a  board  of  three 
directors  for  the  sanitarium  only  "when  in  any  county  such 
a  proposition  for  the  levy  of  a  tax  for  a  county  tubercu- 
losis sanitarium  has  been  adopted  as  aforesaid," — that  is, 
adopted  as  provided  in  paragraph  146.  By  the  provisions 
of  paragraph  146,  when  the  people  have  voted  for  a  county 
sanitarium  the  county  board  is  thereafter  authorized  to  levy 


292  The  People  v.  I.  0.  R.  R.  Co.  [301  III. 

annually  a  tax  not  exceeding  two  mills  on  the  dollar  for 
the  sanitarium  fund,  which  means  that  the  county  board 
has  the  right,  after  such  a  vote,  to  make  such  levy  indefi- 
nitely and  without  any  further  vote  of  the  people,  and  there 
is  no  authorization  in  any  of  the  provisions  of  said  para- 
graphs for  increasing  such  levy  above  said  rate,  by  vote  of 
the  people  or  otherwise.  The  provisions  of  these  paragraphs 
also  make  it  clear  that  the  levy  is  not  subject  to  be  scaled 
under  the  Juul  law,  and  that  the  rate  levied  for  sanitarium 
purposes,  when  added  to  the  rate  for  the  aggregate  of  all 
other  county  taxes,  cannot  exceed  fifty  cents,  unless  the 
county  rate  is  increased  by  vote  of  the  people  under  the 
provisions  of  paragraph  27  of  the  same  chapter.  People 
V.  Wabash  Railway  Co,  supra;  People  v.  Chicago,  Bur- 
lington  and  Quincy  Railroad  Co.  295  111.  191. 

Under  the  facts  as  stipulated  in  this  case  the  county 
board  of  said  county  had  at  the  September  meeting  made 
a  levy  for  county  purposes  for  the  year  1920  of  $194,790, 
including  an  item  of  $30,000  "for  building  Macon  county 
tuberculosis  sanitarium,"  and  the  county  clerk  extended  a 
rate  of  fifty  cents  to  meet  that  entire  levy.  The  rate  for 
building  the  sanitarium  was  eight  and  one-half  cents  and 
was  not  scaled  and  produced  the  entire  $30,000.  At  the 
same  meeting  of  the  county  board  a  resolution  was  passed 
authorizing  the  submission  to  the  people,  at  the  next  regu- 
lar general  election,  of  the  question  of  levying  an  additional 
tax  for  five  years,  not  to  exceed  a  rate  of  two  mills  on  the 
dollar,  "for  county  tuberculosis  sanitarium,"  which  prop- 
osition was  submitted  to  the  voters  of  the  county  and  was 
carried  at  the  November  election.  Thereafter  the  countv 
board  by  resolution  instructed  the  county  clerk  to  extend 
this  additional  two-mill  tax  for  a  sanitarium  voted  by  the 
people,  and  it  was  so  extended  as  an  additional  tax,  making 
the  total  rate  for  county  taxes,  including  this  item,  seventy 
cents.  At  the  same  election,  upon  a  petition  of  more  than 
one  hundred  legal  voters  of  said  county,  the  proposition  for 
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and  against  "the  levy  of  a  tax  for  a  county  tuberculosis  sani- 
tarium" was  voted  on  by  the  people,  as  provided  in  para- 
graph 146,  and  it  carried  by  a  large  majority.  The  objec- 
tions by  appellant  are  that  eight  and  one-half  cents  of  the 
twenty-eight  and  one-half  cents  levied  for  a  county  tuber- 
culosis sanitarium  is  illegal  and  void,  because  under  the 
vote  taken  by  the  people,  and  under  paragraphs  145  and 
146,  the  rate  could  not  exceed  twenty  cents.  That  objec- 
tion is  well  taken,  as  the  statute  only  authorizes  a  rate  of 
twenty  cents  for  such  purposes.  As  a  matter  of  fact,  the 
entire  twenty  cents  levied  for  sanitarium  purposes  over  and 
above  the  fifty  cents  levied  for  all  county  taxes  is  illegal 
and  void,  but  the  objections  were  only  made  as  to  eight  and 
one-half  cents  of  the  illegal  tax,  and  the  objections  will  be 
sustained  as  to  the  amount  objected  to  by  appellant. 

We  base  our  statement  that  the  entire  twenty  cents  levied 
above  the  county  rate  permitted  by  law  is  illegal  and  void 
on  the  fact  that  there  was  no  vote  of  the  people  taken  to 
increase  the  entire  rate  of  county  taxes  in  accordance  with 
the  provisions  of  paragraph  27.  That  section  specifically 
states  that  whenever  the  county  board  shall  deem  it  neces- 
sary to  assess  taxes  exceeding  the  fifty-cent  rate  permitted, 
except  when  such  excess  is  to  be  used  for  the  payment  of 
indebtedness  existing  at  the  adoption  of  the  constitution,  the 
county  board  may,  by  an  order  entered  of  record,  set  forth 
substantially  the  amount  of  such  excess  required,  the  pur- 
pose for  which  it  will  be  required,  the  number  of  years  it 
will  be  required  to  be  levied,  etc.,  and  provides  for  the  sub- 
mission of  the  question  of  assessing  the  additional  rate  re- 
quired to  a  vote  of  the  people  at  the  next  election.  The 
propositions  to  be  voted  on  are  for  and  against  "additional 
tax,"  as  specifically  provided  in  that  paragraph.  The  actual 
propositions  submitted  and  voted  on  by  the  people  of  Macon 
county  at  said  election  were  for  and  against  "the  levy  of 
a  tax  for  a  county  tuberculosis  sanitarium,"  and  this  was 
the  vote  authorized  by  the  county  board.    The  county  board 
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did  not  enter  the  proper  resolution  on  its  records  or  sub- 
mit the  proper  question  to  the  people  for  increasing  the 
county  rate.  There  was  therefore  no  vote  authorizing  any 
increase  in  the  county  rate.  People  v.  Wabash  Railway  Co. 
supra;  People  v.  Chicago,  Burlington  and  Quincy  Railroad 
Co.  supra. 

The  first  objection  to  the  sanitary  district  tax  is  that  it 
is  illegal  and  void  because  the  necessary  appropriations  were 
not  made  and  published  as  required  by  section  5  of  the  act 
to  create  sanitary  districts  and  provide  for  sewage  disposal. 
(Kurd's  Stat.  1919,  par.  424,  p.  1230.)  The  board  passed 
a  regular  appropriation  ordinance,  and  the  same  was  pub- 
lished in  a  newspaper  in  the  county  according  to  section  5. 
No  specific  objection  is  pointed  out  to  the  ordinance  as  a 
whole  or  to  the  manner  in  which  it  was  published,  and  we 
have  found  no  valid  objection  to  the  same. 

It  is  further  objected  that  two  items  specified  in  said 
ordinance  and  levied  were  not  sufficiently  itemized,  and 
that  they  were  made  in  a  lump  sum.  These  items  are  de- 
scribed in  the  ordinance  in  this  language:  "To  apply  on 
construction  of  intercepting  sewers,  known  as  contract  No. 
3,  $118,929.67;"  "sinking  fund,  interest  on  bonds,  $64,- 
500."  We  do  not  regard  these  items  as  indefinite  or  as 
lump-sum  items.  It  is  evident  that  they  are  sufficiently  de- 
scribed for  anyone  to  understand  what  the  appropriations 
are  for.  The  bonds  were  voted  and  issued  under  the  pro- 
visions of  the  constitution,  and  the  interest  and  principal  of 
the  same  are  to  be  paid  in  twenty  years,  according  to  the 
provisions  of  the  constitution,  and  the  record  of  the  bonds 
themselves  would  show  very  definitely  what  the  bonds  are 
and  how  much  and  when  the  same  are  to  be  collected. 

There  are  also  objections  to  all  the  taxes  that  were  lev- 
ied in  the  sanitary  district  in  excess  of  the  rate  of  thirty- 
five  cents.  The  equalized  value  of  all  the  taxable  property 
in  the  district  is  $18,656,844.  The  thirty-five  cent  rate  not 
objected  to  was  required  to  produce  the  amount  levied  to 
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pay  bonds  and  interest,  and  as  these  bonds  were  voted  and 
made  payable  according  to  the  provisions  of  the  constitution 
no  valid  objection  can  be  raised  to  the  tax  on  bonds.  The 
objections  in  this  case  are  to  be  determined  according  to 
the  interpretation  that  is  to  be  placed  upon  paragraph  43 1 
of  chapter  42.  Paragraph  428  of  the  chapter  confers  power 
on  the  sanitary  district  to  borrow  money  for  corporate  pur- 
poses and  to  issue  bonds  therefor,  with  a  limitation  that  it 
is  not  to  "become  indebted  in  any  manner  or  for  any  pur- 
pose to  an  amoimt  in  the  aggregate  to  exceed  five  percentum 
on  the  valuation  of  taxable  property  therein  to  be  ascer- 
tained by  the  last  assessment,"  etc.  Paragraph  431  pro- 
vides that  the  board  of  trustees  may  levy  and  collect  other 
taxes  for  corporate  purposes  on  property  within  the  terri- 
torial limits  of  such  sanitary  district,  the  aggregate  amount 
of  which  for  each  year  shall  not  exceed  one-third  of  one 
percentum  of  the  value  of  the  taxable  property,  provided 
that  a  like  sum  in  addition  thereto  may  be  levied  when  such 
additional  tax  has  been  authorized  by  the  legal  voters  of 
such  district  after  an  election,  duly  called  therefor.  The 
real  question  presented  is  whether  in  this  paragraph  the 
words  "the  aggregate  amount  of  which  for  each  year  shall 
not  exceed  one-third  of  one  percentum,"  means  the  aggre- 
gate amount  of  bond  taxes  and  "other  taxes  for  corporate 
purposes,"  or  simply  means  that  the 'taxes  other  than  for 
bonds  shall  not  exceed  one-third  of  one  percentum.  We 
think  it  is  clear  that  the  w^ord  "which,"  in  the  phrase  "the 
aggregate  amount  of  which,"  refers  for  its  antecedent  to 
the  words  "other  taxes  for  corporate  purposes,"  found  in 
the  first  line  of  the  paragraph,  and  that  the  words  "that  a 
like  sum  in  addition  thereto  may  be  levied,"  found  in  the 
proviso,  mean  a  like  sum  in  addition  to  the  taxes  other  than 
the  bond  tax,  and  not  in  addition  to  the  aggregate  of  the 
taxes  and  the  bond  tax.  In  this  district  a  vote  was  sub- 
mitted to  the  people  of  the  district  for  levying  the  addi- 
tional tax  specified  in  the  proviso.     Under  our  interpreta- 
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tion  of  this  paragraph  the  trustees  under  said  vote  were 
authorized  to  levy  sixty-six  and  two-thirds  cents  in  addition 
to  the  bond  tax.  As  the  total  rate  levied  was  one  dollar, 
no  part  of  the  taxes  of  this  district  are  illegal  and  void. 

The  objection  to  the  school  taxes  of  said  school  dis- 
tricts was  to  the  entire  taxes  of  the  districts  on  the  ground 
that  under  section  190  of  the  School  law  the  board  of  di- 
rectors or  board  of  education  of  each  district  shall  ascer- 
tain, as  near  as  practicable,  annually,  how  much  money  must 
be  raised  by  special  tax  for  educational  and  for  building 
purposes  for  the  next  ensuing  year,  and  that  such  amounts 
shall  be  certified  and  returned  to  the  township  treasurer  on 
or  before  the  first  Tuesday  in  August,  annually,  and  that 
the  treasurer  shall  return  the  certificate  to  the  county  clerk 
on  or  before  the  second  Monday  in  August.  The  record 
in  this  case  shows  that  none  of  the  four  certificates  of  levy 
introduced  in  evidence  were  made,  dated  and  certified  un- 
til after  August  3,  192 1,  which  was  the  first  Tuesday  in 
August,  and  that  the  certificates  were  not  returned  to  and 
filed  with  the  county  clerk  until  after  August  9,  1920,  which 
was  the  second  Monday  in  August.  The  county  court  at 
first,  on  June  18,  1921,  sustained  the  objections  to  all  of 
the  school  taxes  and  then  set  a  further  date  for  the  consid- 
eration of  the  objections  as  to  the  sanitary  taxes  and  the 
county  taxes.  On  June  25,  192 1,  on  written  motion  of  the 
People  the  court  set  aside  its  previous  order  sustaining  the 
objections  and  on  further  argument  reversed  its  decision 
and  sustained  the  entire  school  taxes  on  the  authority  of 
the  validating  act  approved  June  10,  192 1,  by  which  it  was 
claimed  by  appellee  that  the  school  taxes  were  validated. 
Further  objections  were  made  and  are  argued  here  to  the 
action  of  the  court  in  setting  aside  its  former  ruling  and 
in  holding  that  the  validating  act  validated  the  taxes.  If 
the  validating  act  was  a  valid  act  and  had  the  effect  to  vali- 
date the  school  taxes  the  court  committed  no  error  in  set- 
ting its  former  judgment  aside  and  in  rendering  judgment 
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for  the  taxes,  as  we  have  frequently  ruled,  under  the  many 
validating  acts  of  similar  character  that  have  been  passed, 
that  it  is  proper  for  the  court  to  apply  the  law  as  it  existed 
at  the  time  the  decision  is  made.  The  validating  act  was  in 
effect  before  either  of  the  decisions  of  the  court  were  made 
on  the  school  taxes  in  question  and  before  the  case  had  been 
disposed  of  by  the  county  court  as  to  all  of  the  objections. 
The  validating  act  in  substance  provides,  that  wherever, 
prior  to  the  passing  of  the  act,  a  board  of  directors  or  a 
board  of  education  has  returned  its  certificate  of  tax  levy 
to  the  township  treasurer  on  or  before  the  first  Tuesday 
in  August  of  any  year  and  the  treasurer  has  returned  the 
same  to  the  clerk  after  the  second  Monday  in  August,  and 
wherever,  prior  to  the  passage  of  the  act,  any  such  board 
has  returned  the  certificate  of  tax  levy  to  the  treasurer  after 
the  first  Tuesday  in  August  of  any  year  and  the  treasurer 
has  returned  the  certificate  to  the  county  clerk  before,  on 
or  after  the  second  Monday  in  August,  such  certificate  shall 
be  considered  valid  and  as  of  the  same  effect  as  if  the  cer- 
tificate had  been  returned  to  the  treasurer  on  or  before  the 
first  Tuesday  of  August  and  to  the  clerk  on  or  before  the 
second  Monday  in  August.  The  objection  to  this  statute 
is  that  it  is  retrospective  and  ex  post  facto  in  character; 
that  it  is  an  attempt  by  the  legislature  to  render  legal  taxes 
indisputably  and  admittedly  void,  regardless  of  rights  that 
have  become  vested ;  and  that  the  act  is  vague  and  indefi- 
nite, unreasonable  and  unjust,  and  ignores  the  very  basic 
principles  of  revenue  legislation  and  the  State  constitution. 
This  court  has  often  passed  on  like  objections  in  cases  where 
similar  acts  have  been  discussed.  Curative  acts  do  not  au- 
thorize the  doing  of  anything  in  the  future,  and  the  very 
nature  of  such  acts  must  be  and  is  wholly  retrospective. 
They  relate  solely  to  actions  that  have  been  performed  and 
legalize  the  same.  There  is  nothing  in  our  constitution  that 
makes  legislation  of  this  character  illegal,  where  the  legisla- 
ture had  the  power  to  do  or  to  authorize  the  act  done  in 
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the  manner  it  was  done,  and  there  is  nothing  in  the  act  in 
question  that  makes  it  unreasonable  or  unjust  to  appellant 
or  anyone  else  in  a  like  situation.  The  taxes  in  question 
and  the  objections  thereto  had  not  been  passed  upon  or 
adjudicated  by  the  court  until  after  the  validating  act  was 
passed,  and  it  had  not  lost  jurisdiction  of  the  case  or  made 
any  decision  therein  that  it  could  not  change  if  there  was 
any  legal  reason  therefor.  The  act  is  valid  because  the  leg- 
islature had  a  right  in  the  first  instance,  when  section  190 
was  passed,  to  declare  that  the  tax  levies  might  be  made 
and  returned  in  the  manner  and  at  the  times  the  respective 
boards  of  education  in  this  case  made  and  returned  them, 
and  the  passage  of  this  validating  act  has  not  in  any  way 
infringed  upon  or  divested  property  rights  and  vested  in- 
terests of  persons  that  are  secure  against  such  legislative 
action.  Appellant  owed  the  same  duty  to  pay  its  school 
taxes  as  all  other  residents  of  the  district,  and  it  has  only 
escaped  taxation  because  of  the  negligence  of  the  school 
officers.  VVe  cite  the  following  cases  as  applicable  to  the 
principles  in  this  case,  and  there  are  many  others  that  have 
been  decided  by  this  court  on  the  same  ground :  People  v. 
Stitt,  280  111.  553;  People  v.  City  of  Rock  Island,  271  id. 
412;  People  V.  Wisconsin  Central  Railroad  Co.  219  id.  94. 
In  the  last  case  cited  it  was  held  that  in  the  absence  of  any 
constitutional  prohibition  the  legislature  may  validate  by  ia 
curative  act  any  proceedings  which  it  might  have  author- 
ized in  advance,  including  cases  where  the  power  to  levy 
taxes  has  failed  of  proper  execution  through  the  careless- 
ness of  officers,  but  that  it  cannot  by  retrospective  legisla- 
tion cure  a  want  of  authority  to  levy  the  taxes. 

The  judgment  of  the  county  court  is  reversed  as  to  that 
portion  of  the  sanitarium  tax  to  which  objections  were  made 
and  affirmed  as  to  all  other  taxes. 

Reversed  in  part  and  in  part  affirmed. 
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(No.  14 1 09. — ^Judgment  affirmed.) 
The  PEOPI.E  OF  THE  State  of  Ii^unois,  Defendant  in  Er- 
ror, vs,  Angei^o  Zangain,  Plaintiff  in  Error. 

Opinion  filed  December  22,  1^21 — Rehearing  denied  Feb,  p,  JQ22. 

1.  Criminal  law — when  indictment  for  burglary  sufficiently  al- 
leges ownership  of  building.  Ownership  of  a  burglarized  store  is 
sufficiently  alleged  where  the  indictment  states  such  ownership  to 
be  in  James  A.  Hendricks  and  the  estate  of  H.  H.  Morgan,  de- 
ceased, operating  under  the  firm  name  of  Morgan  &  Hendricks; 
and  it  is  not  necessary  to  give  the  names  of  heirs  and  devisees  in 
addition  to  naming  the  estate  as  a  partner,  as  tlie  substantial  test 
is  whether  ownership  is  so  alleged  that  an  acquittal  or  conviction 
under  the  indictment  may  be  pleaded  in  bar  of  a  subsequent  prose- 
cution for  the  same  offense. 

2.  Same — when  instruction  is  not  erroneous  in  assuming  fads. 
An  instruction  given  for  the  People  in  a  burglary  case,  to  the  ef- 
fect that  the  defendant's  claim  that  he  was  forced  to  act  by  his 
companions  should  receive  careful  consideration,  but  that  the  jury 
should  find  him  guilty  if  they  believe  from  all  the  evidence,  be- 
yond a  reasonable  doubt,  that  he  did  not  act  through  fear  but  with 
the  intent  and  purpose  of  committing  a  burglary,  is  not  erroneous, 
where  the  defendant  himself  has  admitted  and  testified  to  the  burg- 
lary and  his  participation  therein. 

Thompson,  Dunn  and  Duncan,  JJ.,  dissenting. 

Writ  of  Error  to  the  Circuit  Court  of  Shelby  county; 
the  Hon.  Thomas  M.  Jett,  Judge,  presiding. 

Chari^es  a.  Karch,  for  plaintiff  in  error. 

Edward  J.  Brundage,  Attorney  General,  R.  I.  Pugh, 
State's  Attorney,  and  Edv^ard  C.  Fitch,  for  the  People. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

On  August  II,  1920,  about  11 130  at  night,  the  plaintiff 
in  error,  Angelo  Zangain,  and  two  other  men,  came  from 
the  west  into  Oconee,  a  village  of  200  or  300  inhabitants 
in  Shelby  county,  in  an  automobile  driven  by  the  plaintiff  in 
error.     The  car  was  turned  around,  facing  west,  and  the 


300  The  People  v.  Zangain.  [301  111. 

lights  were  extinguished  and.  it  was  left  by  the  roadside  at 
the  edge  of  the  village.  The  men  got  out  of  the  car  and 
walked  to  the  store  of  Morgan  &  Hendricks,  the  other  men 
in  front  and  the  plaintiff  in  error  following  them.  The 
night  watchman  saw  them  and  hid  himself  behind  a  tree, 
and  after  the  men  had  passed  he  followed  them  to  the  store 
building.  They  went  to  the  side  of  the  building,  where  one 
of  them  held  a  flashlight  up  and  down  along  the  seam  of 
the  door,  and  the  watchman  seeing  that  a  burglary  was 
about  to  be  committed  went  for  help.  He  got  two  men, 
who  returned  with  him  to  a  point  where  they  could  see  into 
the  building.  One  of  the  men  was  patrolling  in  front  of 
the  building  and  the  plaintiff  in  error  and  the  other  man 
were  inside  of  the  store.  The  plaintiff  in  error  was  on 
one  side  of  the  store  taking  shoes  and  the  other  man  was 
standing  at  the  shelving  using  his  flashlight  in  taking  down 
bolts  of  goods  and  laying  them  on  the  counter.  The  watch- 
man and  the  men  with  him  thought  it  advisable  to  get  more 
help,  and  so  the  watchman  went  after  Hendricks,  owner 
of  the  store.  While  the  watchman  was  getting  Hendricks, 
the  men  whom  he  had  first  called  went  to  the  car  and  one 
of  them  disconnected  the  wires  from  the  spark  plugs  and 
took  a  part  of  the  distributor  from  the  car  so  that  it  could 
not  be  run.  The  watchman,  with  his  three  men,  returned 
to  the  store,  and  finding  that  the  burglars  had  left,  started 
back  to  the  car.  When  they  were  near  the  car  the  three 
men  passed  them  loaded  with  merchandise,  which  they  put 
in  the  car  and  tried  to  start  it,  but  it  would  not  start.  After 
several  efforts  to  start  the  car  the  lights  were  turned  on, 
and  one  of  the  men  with  the  watchman  ordered  the  burg- 
lars to  step  out  and  throw  up  their  hands  and  said  that 
they  were  surrounded.  There  was  a  scrambling  around  the 
car  and  the  watchman  and  his  companions  fired  a  fusillade 
at  the  car,  and  there  was  testimony  that  one  shot  was  fired 
from  the  car,  which  received  a  good  many  bullets.  The 
headlights  were  shot  out,  the  radiator  was  shot  and  leaking, 
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there  was  a  bullet  hole  in  the  running-board  and  forty-seven 
shot-holes  were  in  the  top.  The  men  in  the  car  appeared  to 
have  been  merely  trying  to  get  away,  and  they  succeeded, 
but  the  plaintiff  in  error,  who  was  behind  the  others,  re- 
ceived  a  lot  of  shot  in  his  back  from  a  shotgun.  The  plain- 
tiff in  error  did  not  return,  and  at  the  November  term,  1920, 
of  the  circuit  court  of  Shelby  county  he  was  indicted  for 
the  burglary  with  John  Doe  and  Richard  Roe,  known  by 
no  other  names  to  the  grand  jurors.  The  other  men  were 
never  identified  or  apprehended  and  the  plaintiff  in  error  was 
tried  at  the  April  term,  192 1,  when  the  facts  above  stated 
were  proved  and  admitted  to  be  true.  The  plaintiff  in  er- 
ror testified  and  gave  an  account  of  the  burglary,  and  his 
defense  was  that  he  was  compelled  at  the  point  of  a  revol- 
ver to  participate  in  the  commission  of  the  crime.  He 
lived  at  Panama,  Illinois,  and  was  a  partner  in  a  pool-hall, 
where  soft  drinks  were  retailed  at  a  bar,  and  he  also  worked 
in  a  mine.  He  proved  that  he  was  hired  by  the  two  men, 
who  were  strangers,  to  take  them  in  his  car  to  Pana  for 
$15.  In  pursuance  of  that  employment  he  testified  that  they 
went  to  Oconee,  and  he  supposed  that  it  was  Pana;  that 
he  was  compelled  to  take  part  in  the  burglary ;  that  one  of 
the  men  stayed  outside  and  the  other  one  made  him  go  into 
the  store  by  threatening  him  with  a  revolver  which  the  man 
had  in  his  hand  all  the  time  j  that  he  got  the  shoes  and  the 
men  made  him  carry  sacks  containing  the  bundles  of  stolen 
goods,  and  that  when  the  shooting  took  place  he  ran  away, 
stayed  in  the  woods  all  night,  and  was  scared  and  did  not 
go  back  afterward  to  get  his  car. 

The  question  to  be  determined  by  the  jury  was  whether 
the  plaintiff  in  error  was  compelled  to  do  what  he  did  in 
the  commission  of  the  crime.  There  was  no  evidence  that 
he  knew  of  the  intention  of  the  men  who  hired  him  until 
the  car  was  left  at  the  roadside  and  they  all  went  to  the 
store,  but  he  had  fulfilled  his  agreement  as  he  understood  it. 
There  appears  no  reason  why  he  should  have  followed  the 
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men  to  the  store.  It  was  proved,  and  not  disputed,  that 
he  followed  them,  and  that  the  man  who  was  in  the  store 
with  him  was  not  near  him  and  was  standing  up,  with  his 
back  toward  him,  using  a  flashlight  to  take  down  bolts  of 
goods.  After  he  knew  the  burglary  had  been  committed 
and  the  three  were  called  upon  to  come  out  of  the  car  and 
throw  up  their  hands  and  were  told  that  they  were  sur- 
rounded he  ran  away  with  the  others.  He  was  in  no  dan- 
ger from  his  companions  and  was  the  last  one  to  get  away, 
so  that,  being  behind  the  others,  he  received  a  lot  of  shot. 
He  did  not  come  back,  and  it  was  a  fair  question  for  the 
jury  whether  he  voluntarily  participated  in  the  burglary. 
The  jury  naturally  concluded  that  he  did,  and  we  agree 
with  the  conclusion. 

There  was  a  motion  to  quash  the  indictment  and  also  a 
motion  in  arrest  of  judgment,  both  of  which  were  denied. 
The  conviction  was  for  burglary,  and  the  motion  in  arrest 
questioned  the  sufficiency  of  the  indictment  to  sustain  the 
verdict.  The  rulings  on  both  motions  are  questioned  in  the 
brief  in  the  following  language :  "It  is  manifest  that  own- 
ership of  the  property  burglarized  is  not  alleged.  The 
ownership  not  being  alleged,  the  indictment  is  fatally  de- 
fective." There  is  no  argument  in  support  of  the  brief,  but 
we  infer  that  counsel  means  that  while  ownership  is  alleged, 
as  it  clearly  was  in  fact,  the  alleged  owners,  or  some  of 
them,  were  incapable  of  owning  property.  It  was  alleged 
that  the  store  building  was  owned  by  James  A.  Hendricks 
and  the  estate  of  H.  H.  Morgan,  deceased,  a  partnership 
operating  under  the  firm  name  of  Morgan  &  Hendricks. 
In  a  crime  relating  to  property  the  ownership  is  essential, 
and  at  one  time  the  rule  as  to  the  description  of  the  owner 
was  exceedingly  strict.  In  Willis  v.  People,  i  Scam.  399, 
the  court  decided  that  an  indictment  for  larceny  of  prop- 
erty of  a  partnership  which  did  not  give  the  Christian 
names  of  the  partners  in  full  but  only  the  initials  was  in- 
sufficient.    Evidently  that  decision  would  not  be  adhered 
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to  now,  in  view  of  the  decision  in  Little  v.  People,  157 
111.  153,  that  there  was  no  variance  between  an  indictment 
charging  ownership  in  John  F.  Hinckley  and  proof  of  the 
same  in  J.  F.  Hinckley,  which  could  only  be  so  if  J.  F. 
Hinckley  was  regarded  as  a  person  and  capable  of  own- 
ing property.  The  owner  must  be  named  and  the  own- 
ership proved,  and  the  substantial  test  is  whether  it  is  so 
alleged  that  an  acquittal  or  conviction  under  the  indictment 
can  be  pleaded  in  bar  of  a  subsequent  prosecution  for  the 
same  offense.  The  indictment  in  this  case  fulfills  that  con- 
dition. Where  the  title  to  partnership  property  goes  upon 
dissolution  by  the  death  of  a  partner  if  there  is  no  pro- 
vision for  a  continuance  of  the  partnership  is  beside  the 
question.  If  that  had  been  the  case  and  the  title  to  the  part- 
nership property  passed  to  James  A.  Hendricks  as  surviv- 
ing partner  the  indictment  would  be  good,  and  the  addition 
of  the  estate  of  H.  H.  Morgan,  deceased,  which  would  have 
an  interest  in  the  residue  after  the  settlement  of  the  part- 
nership, would  not  vitiate  it.  That,  however,  has  no  appli- 
cation here,  because  the  averment  is  that  the  store  building 
was  the  property  of  James  A.  Hendricks  and  the  estate  of 
H.  H.  Morgan,  deceased,  a  partnership  operating  under  the 
firm  name  of  Morgan  &  Hendricks,  and  if  the  estate  of 
a  deceased  partner  may  be  a  member  of  a  partnership  and 
'  carry  on  the  business  after  his  death,  the  averment  of  the 
indictment  was  sufficient. 

It  is  settled  by  all  authority  that  the  business  of  a  part- 
nership may  be  continued  after  the  death  of  a  partner,  either 
by  the  original  articles  of  co-partnership,  or  by  parol  agree- 
ment between  the  partners,  or  by  the  will  of  a  partner  with 
the  assent  of  the  other  partners,  or  even  by  agreement  of 
the  surviving  partners  and  the  representatives  of  the  es- 
tate of  the  deceased  partner.  (20  R.  C.  L.  990;  Rowley's 
Modern  Law  of  Partnership,  sec.  638;  Jones  v.  Walker, 
103  U.  S.  444;  Murphy  v.  Murphy,  217  Mass.  233;  Buck- 
ingham V.  Morrison,  136  111.  437;  Andrews  v.  Stinson,  254 
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id.  Ill ;  Ann.  Cas.  1913B,  927.)    In  Buckingham  v.  Mor- 
rison, supra,  it  was  held  that  a  partner  may  by  his  will  pro- 
vide for  a  continuance  of  the  partnership  as  an  investment 
of  the  property  and  funds  therein  embarked,  and  his  in- 
tention will  control.    The  only  question  that  has  ever  arisen 
has  been  whether  the  partnership  is  a  continuation  of  the 
original  partnership  or  a  new  one  in  fixing  liabilities,  and 
that  question  was  considered  in  Andrews  v.  Stinson,  supra, 
and  this  court  followed  the  rule  that  the  partnership  is,  in 
legal  effect,  a  new  one.    That  question  is  of  no  importance 
here.     It  being  settled  that  the  business  of  a  partnership 
may  be  continued  after  the  death  of  a  partner  as  a  new 
partnership,  the  question  here  is  whether  it  was  sufficient 
to  name  the  estate  of  the  deceased  partner  without  giving 
the  names  of  administrators,  executors,  heirs  or  devisees, 
and  that  is  to  be  determined  in  the  light  of  the  present 
state  of  the  law  respecting  partnerships.    A  partnership  is 
recognized  as  a  legal  entity  distinct  from  and  independent 
of  the  persons  composing  it, — at  least  in  respect  to  prop- 
erty.   Its  property  is  taxed  to  the  partnership  and  belongs 
to  it  and  not  to  the  several  partners.     (Doner  v.  Stauffer, 
I  P.  &  W.  198;  Richard  v.  Allen,  117  Pa.  St.  199.)     No 
partner  has  any  right  in  the  firm  property  except  that  which 
remains  after  payment  of  all  partnership  debts.     (Chandler 
v.  Lincoln,  52  111.  74;  Rainey  v.  Nance,  54  id.  29.)     It  is 
regarded  as  a  distinct  and  separate  entity  from  the  indi- 
vidual partners  under  the  Bankruptcy  law,  and  may  be  ad- 
judicated a  bankrupt  without  any  proceeding  against  the 
individual  members.    By  the  Practice  act  a  partnership  of 
which  the  members  are  not  residents  of  the  county  where 
the  business  is  conducted  may  be  sued  by  the  partnership 
name  and  service  may  be  made  upon  any  agent.     (Watson 
V.  Coon,  247  111.  414;  Joel  v.  Bennett,  276  id.  537.)    This 
is  a  distinct  recognition  of  a  partnership  as  a  legal  entity, 
and  the  property  may  be  taken  by  a  suit  against  it  in  the 
partnership  name.    Inasmuch  as  the  funds  and  property  of 
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a  deceased  partner  may  be  continued  in  the  business  and 
the  representatives  of  the  estate  sustain  the  relation  of  part- 
ners, and  in  common  acceptation  the  estate  is  a  partner,  we 
do  not  regard  it  as  essential  that  the  names  of  those  who 
would  be  entitled  on  the  settlement  of  the  partnership  af- 
fairs should  be  named.  The  ownership  of  the  property  was 
sufficiently  alleged. 

The  court  did  not  err  in  overruling  the  motion  to  quash 
and  in  arrest  of  judgment. 

Instruction  No.  5  given  at  the  instance  of  the  People  is 
complained  of.  By  it  the  jury  were  advised  that  the  claim 
of  the  plaintiff  in  error  that  he  was  forced  to  do  the  act 
should  have  the  careful  consideration  of  the  jury,  and  if 
the  jury  believed  beyond  all  reasonable  doubt,  from  all  the 
evidence  in  the  case,  that  he  did  not  do  the  acts  charged  in 
the  indictment  through  fear  or  by  reason  of  force  used  but 
with  the  intent  and  purpose  of  committing  a  burglary,  they 
should  find  him  guilty.  This  instruction  would  have  been 
erroneous  if  the  participation  and  the  burglary  had  not  been 
admitted  and  testified  to  by  the  plaintiff  in  error  himself,  but 
as  applied  to  the  case  it  was  not  incorrect. 

Complaint  is  made  of  the  refusal  to  give  instructions 
Nos.  3  and  4  asked  by  the  plaintiff  in  error,  but  they  were 
of  the  same  character  as  nine  instructions  given  devoted 
to  the  law  concerning  reasonable  doubt.  The  court  did 
not  err  in  refusing  them. 

The  judgment  is  affirmed.  judgment  affirmed. 

Thompson,  Dunn  and  Duncan,  JJ.,  dissenting : 

The  indictment  is  insufficient.  Burglary  is  an  offense 
against  property,  and  in  a  prosecution  for  burglary  the  in- 
dictment must  allege,  and  the  proof  must  show,  that  the 
property  burglarized  was  that  of  a  person  or  persons  other 
than  the  accused.  This  indictment  charges  plaintiff  in  er- 
ror with  breaking  and  entering  the  "store  building  of  James 
A.  Hendricks  and  the  estate  of  H.  H.  Morgan,  deceased, 
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operating  under  the  firm  name  of  Morgan  &  Hendricks." 
An  estate  is  not  a  natural  person,  an  artificial  person,  or  any 
other  entity  that  may  be  the  owner  of  property.  (State 
V.  Hammons,  226  Mo.  604;  Beall  v.  State,  53  Ala.  460; 
3  Bishop  on  New  Crim.  Proc.  sec.  139.)  If  the  partner- 
ship, Morgan  &  Hendricks,  was  the  owner  or  the  lessee 
of  the  store  building  at  the  time  of  the  death  of  Morgan, 
then  the  property  passed  to  Hendricks  on  the  death  of 
Morgan  by  virtue  of  section  89  of  an  act  in  regard  to  the 
administration  of  estates,  and  for  the  purposes  of  an  in- 
dictment respecting  the  partnership  property,  before  settle- 
ment of  the  partnership  business,  ownership  should  be  laid 
in  the  surviving  partner  as  the  personal  representative  of 
the  partnership.  After  the  partnership  business  is  settled 
the  interest  of  the  deceased  partner  passes  to  his  personal 
representative,  heir,  devisee  or  legatee,  as  the  case  may  be, 
and  ownership  should  then  be  laid  in  all  the  individuals 
comprising  the  partnership,  naming  them.  ( Wallace  v.  Peo- 
ple, 63  111.  451;  Staaden  v.  People,  82  id.  432;  Meadow- 
croft  V.  People,  163  id.  56;  People  v.  Strieker,  258  id.  618; 
People  V.  Dettmering,  278  id.  580;  People  v.  Picard,  284 
id.  588.)  For  aught  that  appears  on  the  face  of  this  in- 
dictment the  accused  may  have  been  the  owner,  in  whole 
or  in  part,  of  the  store  building  as  heir  or  devisee  of 
H.  H.  Morgan  and  may  have  had  the  possession  of  the 
building  and  the  lawful  right  of  entry.  It  has  been  repeat- 
edly held  by  this  court  that  ownership  of  property  against 
which  an  offense  is  committed  is  a  material  averment  in 
an  indictment  for  the  offense  and  that  it  must  be  proven; 
(Aldrich  v.  People,  225  III.  610;  People  v.  Struble,  275  id. 
162;  People  V.  Csontos,  275  id.  402;  People  v.  DePaepe, 
281  id.  318;)  and  our  decisions  have  fully  established  the 
well  recognized  rule  that  such  ownership  must  be  laid  in  a 
legal  entity  capable  of  owning  property.  {People  v.  Bran- 
der,  244  111.  26;  People  v.  Krittenbrink,  269  id.  244.)  The 
judgment  should  be  reversed. 
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(No.  14143. — Reversed  and  remanded.) 

The  People  of  the  State  of  Illinois,  Defendant  in  Er- 
ror, vs.  Francis  X.  Willy,  Plaintiff  in  Error. 

Opinion  filed  December  22,  1^21 — Rehearing  denied  Feb.  16,  1^22. 

1.  Criminal  law — character  evidence  should  be  confined  to  the 
proof  of  reputation  at  or  prior  to  the  crime.  Evidence  of  good 
character,  or  of  bad  character  in  rebuttal,  should  be  confined  to 
proof  of  general  reputation  at  or  prior  to  the  commission  of  the 
offense,  and  it  must  not  be  allowed  to  cover  reputation  after  the 
commission  of  the  offense,  or  what  was  said  after  the  offense  with 
reference  to  the  character  of  the  accused  either  before  or  after  the 
commission  of  the  crime. 

2.  Same — general  rule  as  to  remoteness  of  character  evidence. 
While  evidence  of  character  should  be  confined  to  a  time  not  very 
remote  from  the  commission  of  the  crime,  no  certain  limit  in  point 
of  duration  can  be  laid  down  as  to  such  evidence,  but  as  a  general 
rule  it  should  relate  to  the  time  when  the  character  of  the  person 
will  tend  to  illustrate  the  act  in  question. 

3.  Same — character  is  provable  by  general  reputation  and  not 
by  personal  opinion  of  witness.  The  character  of  the  accused  is 
provable  only  by  evidence  of  general  reputation,  and  the  personal 
opinion  of  the  witness  is  not  competent  evidence. 

4.  Same — evidence  of  specific  acts  of  bad  conduct  is  not  admis- 
sible to  prove  bad  character — cross-examination.  It  is  error  to  per- 
mit a  character  witness  to  be  cross-examined  as  to  his  own  knowl- 
edge of  particular  acts  of  bad  conduct  by  the  accused,  but  a  wit- 
ness to  good  character  may  be  asked,  on  cross-examination,  if  he 
has  heard  rumors  or  conversations  concerning  particular  charges 
of  the  commission  by  the  accused  of  acts  inconsistent  with  the 
character  which  he  is  called  upon  to  prove. 

5.  Same — evidence  of  reputation  more  than  ten  years  prior  to 
the  crime  is  too  remote.  Where  it  appears  on  cross-examination 
of  character  witnesses  testifying  in  rebuttal  that  their  testimony 
as  to  the  bad  character  of  the  defendant  is  based  merely  on  their 
own  personal  belief  as  to  his  bad  character  or  upon  their  knowl- 
edge of  bad  reputation  more  than  ten  years  before  the  commission 
of  the  offense  charged,  with  no  proof  to  show  the  continuation  of 
such  reputation,  the  evidence  of  such  witnesses  should  be  stricken 
on  motion. 

6.  Same — what  statement  of  officer  at  time  of  arrest  of  defend- 
ant is  not  admissible.  In  a  murder  trial  a  statement  by  the  officer 
who  arrested  the  defendant  at  his  home  immediately  after  the 
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homicide,  to  the  effect  that  the  defendant  had  better  hurry, — ^that 
"there  was  quite  a  crowd  gathering  outside,"  should  not  be  admit- 
ted in  evidence,  as  it  suggests  that  there  was  danger  of  mob  vio- 
lence because  of  the  homicide  and  has  no  bearing  on  the  guilt  or 
innocence  of  the  defendant. 

7.  Same — what  statement  by  deceased  is  not  a  part  of  res  gesta. 
In  a  trial  for  murder,  where  the  homicide  resulted  from  one  of 
four  shots  fired  during  a  fight  between  the  defendant  and  the  de- 
ceased, the  wife  of  the  deceased  should  not  be  permitted  to  testify 
that  after  two  shots  were  fired  her  husband  said,  "He  shot  me 
twice,"  as  such  statement  is  not  part  of  the  res  gestae;  but  the 
admission  of  such  evidence  is  not  prejudicial  error  where  the  evi- 
dence shows  that  the  defendant  fired  two  shots  before  the  state- 
ment was  made,  both  of  which  wounded  the  deceased. 

8.  Same — what  evidence  is  admissible  as  showing  defendants 
fear  of  the  deceased.  Where  the  defendant  is  being  tried  for  the 
murder  of  a  neighbor  with  whom  he  had  had  a  long-standing  quar- 
rel and  who  was  physically  his  superior,  a  justice  of  the  peace, 
who  is  testifying  in  regard  to  the  defendant's  application  at  one 
time  to  have  the  deceased  put  under  a  peace  bond,  should  be  per- 
mitted, on  cross-examination,  to  testify  to  any  official. information 
which  the  defendant  was  given  at  that  time  as  to  his  right  to  pro- 
tect himself  by  such  prosecution  and  as  to  any  statement  made  by 
the  defendant  showing  his  fear  of  the  deceased,  but  proof  of  the 
terms  of  the  complaint  made  by  the  defendant  is  not  material. 

9.  Same — counsel,  during  argument,  should  not  be  permitted, 
over  objection,  to  read  memorandum  of  testimony.  It  is  error  to 
permit  counsel  for  the  prosecution,  during  his  argument,  to  read 
from  his  memorandum  of  the  testimony  over  the  objection  of  de- 
fendant's counsel  or  to  permit  counsel  to  read  from  the  transcript 
of  the  evidence  taken  by  the  reporter,  as  such  practice  tends  to 
over-emphasize  the  testimony  which  is  read  and  should  not  be  al- 
lowed merely  to  settle  disputes  between  counsel  as  to  what  was 
testified  to,  as  that  question  is  for  the  jury. 

10.  Same — when  instructions  as  to  self-defense  should  not  dis- 
regard theory  of  defense  of  habitation.  Where  the  defendant  in  a 
murder  trial  rests  his  case  upon  the  theory  that  the  crime  was  com- 
mitted in  self-defense  and  to  prevent  the  deceased  from  entering 
the  defendant's  house,  instructions  which  the  jury  may  apply  to 
either  the  defense  of  self  or  of  habitation  should  not  limit  the 
justification  of  the  act  to  the  apparent  necessity  of  saving  the  de- 
fendant's life  or  to  prevent  his  receiving  great  bodily  harm.  (Hay- 
ner  v.  People,  213  III.  142,  followed.) 

11.  Same — conflicting  instructions  should  not  be  given.  Al- 
though it  is  the  rule  that  instructions  should  be  taken  as  a  series 
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and  one  instruction  is  not  required  to  state  all  the  law  in  the  case, 
instructions  in  a  series  should  be  harmonious  and  not  conflicting. 

12.  Same — when  an  instruction  for  acquittal  on  ground  of  self- 
defense  is  improperly  modified.  An  instruction  in  a  murder  trial 
stating  that  the  defendant's  act  was  justifiable  if  he  in  "defense  of 
himself  inflicted  upon  the  deceased  the  said  mortal  wound  while 
said  deceased  was  endeavoring  in  a  violent  manner  to  enter  the 
habitation"  of  the  defendant  and  his  sister  to  offer  personal  vio- 
lence to  either  or  both,  should  not  be  modified  by  the  addition  of 
the  words  "and  not  in  a  spirit  of  revenge"  after  the  words  "de- 
fense of  himself,"  as  such  modification  requires  affirmative  proof 
by  the  defendant  that  the  act  was  not  done  in  a  spirit  of  revenge, 
whereas  a  spirit  of  revenge,  being  one  of  the  elements  of  malice, 
must  be  proved  by  the  People. 

13.  Same — when  burden  is  not  shifted  to  the  defendant  after 
proof  of  voluntary  killing.  While  the  burden  of  proving  circum- 
stances of  mitigation  or  justification  for  the  homicide  rests  upon 
the  accused  in  a  murder  trial  after  the  People  have  proved  a  vol- 
untary killing,  the  ultimate  burden  of  proof  is  not  shifted  to  the 
defendant,  where  the  proof  for  the  People  and  the  circumstances 
attending  the  homicide  show  an  apparent  excuse  or  justification  for 
the  crime ;  and  where  all  the  facts  proved  by  the  People  show  that 
the  defendant  claims  to  have  acted  in  self-defense  the  burden  rests 
upon  the  People  to  show,  beyond  a  reasonable  doubt,  that  the  act 
was  criminal. 

Farmer  and  Thompson,  JJ.,  dissenting. 

Writ  of  Error  to  the  Circuit  Court  of  Jo  Daviess 
county;  the  Hon.  Oscar  E.  Heard,  Judge,  presiding. 

Martin  J.  Dillon,  and  Fisher,  North,  Welsh  & 
LiNSCOTT,  for  plaintiff  in  error. 

Edward  J.  Brundage,  Attorney  General,  Harry  C. 
Tear,  State's  Attorney,  and  Floyd  E.  Britton,  (Frank 
T.  Sheean,  of  counsel,)  for  the  People. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

Plaintiff  in  error,  Willy,  was  indicted  and  convicted  in 
the  circuit  court  of  Jo  Daviess  county  for  the  murder  of 
Earl  A.  Fitch  and  sentenced  to  the  penitentiary  at  Joliet 
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for  life.    The  record  has  been  brought  to  this  court  by  writ 
of  error. 

Francis  X.  Willy  (also  called  Frank  Willy)  was  at  the 
time  of  the  homicide,  June  19,  19 19,  a  bachelor,  fifty-four 
years  of  age,  and  had  lived  in  Galena  all  his  life,  residing 
for  the  last  fifteen  years  with  his  sister,  Paulina  Armbruster, 
a  widow,  in  a  home  owned  by  her.  The  evidence  showed 
that  the  Armbruster  home  adjoined  the  Fitch  home  on  the 
south,  both  fronting  on  the  east  side  of  Bench  street ;  that 
the  foundation  walls  of  the  houses  were  parallel  and  about 
five  feet  apart;  that  the  superstructures  of  the  two  build- 
ings were  continuous,  giving  the  appearance  of  one  build- 
ing, and  that  the  distance  from  these  buildings  to  the  cement 
curb  was  about  eight  feet,  making  a  wide  cement  walk. 
The  evidence  also  shows  that  there  is  an  electric  light  pole, 
(sometimes  called  in  the  evidence  a  telephone  pole,)  about 
fourteen  inches  in  diameter,  standing  at  the  edge  of  the 
sidewalk  on  the  south  line  of  the  Armbruster  property, 
twenty-two  feet  from  the  center  of  the  front  doorway  of 
the  Armbruster  home;  that  between  the  foundation  walls 
of  these  two  homes  there  was  a  space  called  in  the  proceed- 
ings the  "alleyway,"  the  bottom  of  which  was  seven  and  a 
half  feet  below  the  level  of  the  sidewalk  and  which  was  en- 
tered from  the  front  by  a  stairway  leading  from  the  Bench 
street  level;  that  the  entrances  from  the  front  doors  of 
these  two  houses  were  practically  on  the  street  level,  there 
being  but  one  low  step  to  the  sidewalk ;  that  the  entrance 
to  the  Armbruster  home  is  through  a  storm  or  enclosed 
porch,  which  extends  about  four  feet  out  from  tlie  front 
wall  of  the  house,  and  that  the  Fitch  home  had  a  porch  in 
front  of  the  front  door;  that  between  this  storm  porch  and 
the  Fitch  porch  is  the  entrance  into  the  alleyway  between 
the  houses,  which  is  closed  by  inclined  doors  such  as  are 
often  seen  on  outside  entrances  to  cellars,  and  that  when 
the  door  on  the  Armbruster  side  was  open  into  the  alley- 
way it  leaned  back  against  ):he  storm  porch;    that  there 
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was  a  doorway  opening  from  the  basement  of  the  Arm- 
bruster  home  into  the  alleyway,  and  Mrs.  Armbruster  ap- 
parently used  the  basement  for  a  kitchen  and  dining  room. 
It  would  appear  from  the  photographs  offered  in  evidence 
that  the  ground  slopes  down  considerably  as  it  goes  from 
Bench  street  to  the  back  yards  of  these  houses.  It  further 
appears  from  the  evidence  that  there  was  no  doorway  from 
the  Fitch  home  into  the  alleyway,  although  there  is  a  small 
window  opening  into  it;  that  there  was  a  leaky  spout  on 
the  Fitch  property  leading  through  this  alleyway  and  that 
when  it  rained  the  water  would  accumulate  in  the  alleyway ; 
that  the  alleyway  was  used  largely  for  storage  of  wood  and 
other  things  by  the  Armbruster  family,  Mrs.  Armbruster 
testifying  that  she  claimed  to  own  the  entire  alleyway  space, 
while  Mrs.  Fitch  stated  that  while  the  alleyway  had  been 
used  largely,  if  not  entirely,  by  the  Armbruster  family,  the 
Fitch  family  claimed  half  the  alleyway  space  but  had  never 
used  it.  The  evidence  shows  that  on  account  of  the  moist 
condition  of  the  alleyway  Mrs.  Armbruster  for  several  years 
had  insisted  on  opening  the  inclined  door  next  to  her  resi- 
dence in  order  to  air  and  dry  the  alleyway ;  that  this  action 
on  her  part  was  objected  to  by  Fitch,  who  did  not  want  the 
inclined  door  left  open,  and  this  led  to  sharp  disputes  be- 
tween them,  and  that  sometimes,  the  plaintiff  in  error  claims 
the  evidence  shows.  Fitch  used  physical  force  in  prevent- 
ing Mrs.  Armbruster  from  keeping  the  alleyway  door  open. 
The  evidence  shows  that  the  deceased  was  thirty-nine 
years  old,  about  six  feet  tall,  erect,  broad-shouldered  and 
active,  weighing  from  i8o  to  200  pounds,  and  apparently 
very  athletic  and  vigorous.  For  many  years  previous  to  his 
death  he  was  employed  as  cashier  of  the  Merchants  National 
Bank  of  Galena.  Plaintiff  in  error  had  practically  all  his 
life  been  a  music  teacher,  teaching  the  violin,  clarionet,  cor- 
net and  other  instruments.  The  evidence  in  his  behalf  tends 
to  show  that  he  had  been  in  poor  health  and  unable  to  per- 
form hard  labor  for  twenty-five  years ;  that  his  music  pupils 
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called  on  him  at  his  home,  where  the  lessons  were  given, 
and  that  during  the  six  years  the  Fitches  lived  adjoining 
the  Armbruster  residence  there  had  been  complaint  made  to 
Fitch  by  Willy  of  the  noise  made  by  the  Fitch  and  other 
children  playing  in  front  of  his  house  while  he  was  giving 
lessons,  and  that  this  dispute  had  added  to  the  trouble  over 
the  alleyway  between  the  families. 

The  evidence  tends  to  show  that  on  the  forenoon  of  the 
day  of  the  homicide  Mrs.  Armbruster  opened  the  alleyway 
door  on  her  side  of  the  property  line,  and  it  stood  open, 
leaning  against  the  storm  porch,  when  Fitch  came  home  for 
his  lunch  at  12 130  P.  M.  According  to  the  testimony  given 
by  plaintiff  in  error,  Fitch  saw  the  door  open  when  he  came 
home  and  slammed  it  down,  went  into  his  house  and  sat 
down  in  the  front  room  with  his  cap  on  and  picked  up 
the  paper, — according  to  the  argument  of  counsel  for  the 
plaintiff  in  error  for  the  purpose  of  seeing  whether  Mrs. 
Armbruster  attempted  to  open  the  door  again.  Plaintiff  in 
error  testified  that  his  sister  did  open  the  door  shortly  after 
and  Fitch  came  rapidly  out  of  his  house  and  insisted  on  its 
being  closed,  and  during  the  dispute  over  the  question  he 
violently  pushed  Mrs.  Armbruster  into  the  storm  porch, 
using  loud  language  during  the  discussion.  Plaintiff  in  er- 
ror heard  the  discussion  and  his  sister  scream  and  hastened 
toward  the  porch  door,  and  seeing  the  physical  conflict  be- 
tween Fitch  and  his  sister,  turned  back  in  the  house  and 
obtained  a  revolver  and  returned  to  the  storm  porch  and 
told  Fitch  to  let  his  sister  alone,  pulling  the  revolver  from 
his  hip  pocket  at  the  same  time.  Plaintiff  in  error  testified 
that  he  pulled  this  revolver  for  the  purpose  of  frightening 
Fitch  and  making  him  leave  off  the  struggle  with  his  sister 
and  that  he  took  part  in  the  struggle  to  protect  his  sister. 
The  evidence  shows  that  during  this  struggle  the  revolver 
was  fired  once  or  twice,  plaintiff  in  error  claiming  that  he 
was  not  firing  at  Fitch  but  that  the  revolver  went  off  in 
the  struggle  between  them  without  any  intent  on  his  part 
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to  shoot  Fitch.  Mrs.  Fitch,  on  the  other  hand,  testified  that 
when  her  husband  came  home  from  the  bank  that  noon  he 
started  to  read  the  paper  but  went  with  one  of  his  daugh- 
ters to  look  for  a  ball  which  she  had  lost  in  the  alleyway ; 
that  they  did  not  find  the  ball  and  Fitch  came  in  and  sat 
down  in  a  chair  in  the  bay  window  in  the  front  room,  which 
extends  out  toward  Bench  street,  and  started  to  read  the 
paper;  that  she  was  then  preparing  lunch  and  went  into 
the  kitchen  to  bring  some  of  the  food  into  the  dining  room 
when  she  heard  two  shots  fired  close  together;  that  about 
sixteen  seconds  after  she  saw  Fitch  sitting  in  the  bay  win- 
dow she  saw  him  out  in  front  of  the  building,  on  the  outer 
side  of  the  electric  light  pole,  and  plaintiff  in  error,  with  a 
revolver  in  his  hand,  moving  about  on  the  other  side  of 
the  pole,  his  sister  standing  about  two  feet  behind  him; 
that  witness  ran  out  in  front  of  the  building,  and,  think- 
ing that  plaintiff  in  error  was  trying  to  shoot  her  husband 
from  the  other  side  of  the  pole,  grabbed  hold  of  him  in  an 
attempt  to  interfere  with  his  aim  and  asked  him  not  to 
shoot,  and  while  she  was  struggling  with  him  he  fired  the 
revolver  again  so  close  to  her  that  one  of  her  arms  was 
slightly  burned  by  the  powder.  This  bullet  was  apparently 
the  one  found  embedded  in  the  electric  light  pole  after  the 
tragedy.  Plaintiff  in  error's  account  of  what  happened  then 
is  as  follows :  "Then  he  turned  and  ran  right  down  to  the 
telegraph  post,  *  *  *  and  then  he  *  *  *  picked  up  a 
large  stone  and  throwed  it  at  me  and  missed  me  by  about 
four  inches  to  my  right.  Then  I  shot  a  blow,  intending 
not  to  threaten  me  again.  I  was  afraid  he  would  come  in 
the  house  after  me.  He  stood  there  about  four  or  five  sec- 
onds after  the  shot  and  showed  no  signs  of  being  injured, — 
not  by  actions  or  words.  He  didn't  say  a  word.  Then  he 
ran  to  the  center  of  the  street  and  down  probably  five  or 
six  feet  farther  west  and  picked  up  another  stone  and  threw 
that  and  hit  me  right  on  the  shoulder,  and  I  shot  again  to 
intimidate  him  not  to  throw  any  more  stones.     Then  he 
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stood  four  or  five  seconds  the  same  as  before.  Then  he 
made  a  rush,  and  I  said  to  sister,  *He  is  coming !  Go  on  in 
the  house !'  I  ran  in.  My  sister  ran  in.  She  was  ahead  of 
me  right  at  the  storm  door.  She  got  the  screen  door  open 
about  that  far,  and  that  is  about  as  far  as  she  got.  I  was 
standing  at  an  angle  to  the  door  where  she  was,  and  I  saw 
Fitch  right  at  the  door  and  said,  'He  is  here,'  and  I  turned 
around  and  he  took  hold  of  me  right  away.  He  got  his 
arm  around  my  neck  and  the  other  one  right  over  here.  He 
had  my  arms  this  way,  [indicating,]  and  that  is  all  I  had 
loose.  To  save  my  life  I  just  shot  right  there.  We  were 
all  in  the  storm  house.  I  do  not  know  what  became  of  the 
gun.  Somebody  took  it  away  from  me.  I  let  go  of  it  I 
felt  the  pull.  I  never  did  see  the  gun  since  that  time.  I 
was  still  wrestling  with  Fitch  when  the  gun  was  taken.  He 
was  choking  me."  Immediately  after  the  fatal  shot  was 
fired  Fitch  staggered  backward,  Mrs.  Fitch  coming  to  his 
assistance  and  endeavoring  to  support  him.  Within  a  few 
seconds  he  fell  in  the  street  and  expired  almost  immediately. 
According  to  Mrs.  Fitch's  version  of  the  transaction,  instead 
of  trying  to  follow  plaintiff  in  error  and  his  sister  to  the 
storm  porch  door  Fitch  was  on  the  way  to  his  own  home 
from  the  electric  light  pole  when  the  fatal  shot  was  fired. 
Plaintiff  in  error  testified  that  so  far  as  he  could  recollect 
he  fired  three  shots  and  might  have  fired  four.  The  weight 
of  the  evidence  is  to  the  effect  that  four  shots  were  fired, 
and  the  revolver,  which  was  picked  up  near  the  door  of  the 
storm  porch  and  afterward  turned  over  to  the  police  offi- 
cers, showed  that  four  shots  had  been  fired  from  it  very 
recently.  Mrs.  Fitch  testified  that  when  she  ran  out  from 
her  house  towards  her  husband  behind  the  pole  he  said  to 
her,  "He  shot  me  twice,"  and  that  at  that  time  plaintiff  in 
error  was  holding  a  revolver  pointing  in  the  direction  of 
her  husband  from  the  opposite  side  of  the  electric  light  pole. 
There  is  some  controversy  in  the  evidence  as  to  whether 
or  not  Fitch  was  weakened  by  any  wounds  previous  to  the 
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time  that  he  received  the  fatal  wound  in  the  last  conflict  be- 
tween himself  and  plaintiff  in  error,  the  testimony  of  plain- 
tiff in  error  being  that  Fitch  was  coming  rapidly  towards 
him, — or,  as  he  termed  it,  rushed  towards  him, — from  be- 
hind the  electric  light  pole  when  he  told  his  sister  to  go  into 
the  house,  and  there  is  some  testimony  on  the  part  of  other 
witnesses  that  Fitch  seemed  to  be  physically  somewhat  weak- 
ened when  he  was  behind  the  electric  light  pole.  Plaintiff 
in  error  testified  that  Fitch  took  the  gun  away  from  him 
during  the  last  struggle  at  the  storm  porch  door,  and  there 
is  other  testimony  which  tends  to  support  the  statement  that 
near  the  close  of  the  last  struggle  Fitch  had  the  revolver 
in  his  hand  and  dropped  it  where  it  was  afterwards  picked 
up.  When  arrested,  shortly  after  the  homicide,  plaintiff  in 
error  had  a  small  scratch  on  the  side  of  his  nose  about  an 
eighth  of  an  inch  in  length,  which  was  bleeding  slightly,  and 
when  questioned  by  the  deputy  sheriflf  after  his  arrest  he 
told  the  deputy  that  he  shot  to  defend  himself,  and  that 
deceased  had  thrown  two  rocks,  one  of  which  had  hit  him 
in  the  shoulder.  An  examination  of  the  deceased  after  his 
death  by  Dr.  Bench  showed  that  there  were  three  gunshot 
wounds  in  his  body :  one  about  the  middle  of  the  chin,  one 
in  the  right  hip,  and  one  in  the  chest,  just  at  the  upper  edge 
of  the  breastbone,  passing  through  the  aorta  and  entering 
the  backbone.  The  latter  wound  was  the  one  that  caused 
his  death,  the  doctor  testifying  that  death  came  within  a 
few  seconds, — perhaps  eight  or  ten, — after  this  last  shot 
was  fired.  The  evidence  of  some  persons  who  heard  and 
saw  a  part  of  the  transaction  was  to  the  effect  that  plaintiff 
in  error  after  the  first  shots  were  fired  followed  the  de- 
ceased towards  the  street  and  was  on  the  other  side  of  the 
pole  from  Fitch  at  the  time  the  struggle  took  place  between 
him  and  Mrs.  Fitch. 

Counsel  for  plaintiff  in  error  argue  that  the  evidence  of- 
fered in  rebuttal  by  the  People  to  the  effect  that  the  gen- 
eral reputation  of  plaintiff  in  error  as  a  law-abiding  citizen 
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for  peace  and  quietude  was  bad,  after  it  was  shown  by 
cross-examination  of  these  witnesses  upon  what  they  based 
their  opinion  that  his  reputation  was  bad,  should  have  been 
stricken  out.  On  behalf  of  plaintiff  in  error  twenty-one 
witnesses,  citizens  of  Galena  who  had  known  the  accused 
for  many  years  and  in  some  instances  all  his  life,  testified 
that  his  reputation  for  peace  and  quietude  and  as  a  law- 
abiding  citizen  was  good.  Nine  witnesses  for  the  People 
testified,  in  rebuttal,  that  his  reputation  was  bad.  It  is 
argued  by  counsel  for  plaintiff  in  error  that  in  no  instance 
was  the  testimony  of  these  witnesses  for  the  People  based 
upon  anything  that  qualified  them  to  testify.  In  several  in- 
stances the  one  thing  that  had  ever  been  discussed  in  their 
hearing,  as  shown  by  such  cross-examination,  was  as  to 
certain  charges  made  against  Willy  twenty-five  or  twenty- 
seven  years  prior  to  the  trial,  one  of  them  being  that  he 
had  been  arrested  for  indecent  exposure.  All  of  these  wit- 
nesses for  the  State  testified  on  direct  examination,  within 
the  proper  rules  of  law,  that  his  reputation  was  bad,  but 
on  cross-examination  most  of  them  admitted  they  had  never 
heard  of  anything  that  in  any  way  showed  any  acts  of 
violence  on  his  part  or  concerning  his  reputation  for  peace 
and  quietude  within  twenty  or  more  years  previous  to  the 
trial,  and  others  of  them  had  not  heard  anything  within 
five  or  more  years,  and  some  others  not  within  ten  years, 
and  in  most  instances  it  appeared  that  they  had  not  heard, 
definitely,  anything  within  twenty  years  previous  to  the  trial. 
William  G.  Hodson,  one  of  the  character  witnesses  for  the 
State,  testified  that  the  first  he  heard  was  in  the  winter  of 
1891-92,  and  that  he  was  basing  his  judgment  on  what  he 
had  heard  at  that  time  and  his  own  judgment  of  Willy 
and  his  character ;  that  he  had  heard  he  was  a  law  violator, 
perhaps  ten  years  ago,  but  it  was  apparent  from  his  testi- 
mony that  he  was  relying  largely  on  what  he  had  heard 
about  Willy  being  arrested  for  indecent  exposure  more  than 
twenty  years  before  the  trial.     H.  S.  Whitmore,  another 
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character  witness  for  the  State,  testified  on  cross-examina- 
tion that  he  had  never  heard  that  Willy  had  ever  been  ar- 
rested on  any  other  occasion  than  the  one  twenty-six  years 
ago.  William  Hurst,  for  the  State,  testified  on  cross-ex- 
amination that  he  could  not  give  any  particular  law  Willy 
was  said  to  have  violated  in  the  last  ten  years.  E.  W.  Mont- 
gomery, character  witness  for  the  State,  testified  on  cross- 
examination  that  Dr.  Bench,  during  June  or  July  of  last 
year,  told  him  about  Willy;  that  the  doctor  did  not  speak 
of  it  as  being  within  the  ten  years  last  past  that  Willy  had 
violated  any  law  but  he  did  say  that  he  was  not  a  peaceable 
man ;  that  he  was  "a  darn  mean  man  and  ought  to  be  run 
out  of  the  country."  This  witness  also  testified  that  he 
had  never  heard  of  Willy  striking  anybody  or  using  any 
violence  towards  anybody  or  violating  any  law  within  the 
last  ten  years.  Coradan  N.  Pond,  another  character  wit- 
ness for  the  State,  testified  on  cross-examination  that  he 
had  not  heard  from  anybody  that  Willy  had  during  the 
last  five  years  committed  any  act  of  violence ;  that  he  had 
never  heard  of  his  violating  the  law  during  the  past  five 
years,  and  he  added  that  Willy  "couldn't  be  anything  but 
meek,  docile,  even-tempered  the  last  several  years ;  he  is  too 
indolent"  S.  H.  Kittoe,  Ralph  N.  Boswick  and  John  J. 
Gantz,  character  witnesses  for  the  State,  testified  on  cross- 
examination  substantially  to  the  effect  that  nobody  had  ever 
told  them  that  Willy  had  been  guilty  of  any  violence  or  any 
riotous  or  tumultuous  conduct  of  any  kind  for  a  consider- 
able number  of  years,  except  what  is  in  this  case.  Richard 
Dvvyer,  another  character  witness  for  the  State,  who  had 
been  a  night  watchman  and  city  marshal  for  five  or  six 
years  previous,  testified  to  like  effect. 

The  general  rule  is  that  the  accused  is  entitled  to  intro- 
duce evidence  of  his  good  character,  and  if  he  does,  the 
prosecution  may  introduce  evidence  in  rebuttal.  Evidence 
of  character  should  be  confined  to  proof  of  general  rep- 
utation at  or  prior  to  the  commission  of  the  offense.     It 
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must  not  be  allowed  to  cover  reputation  after  the  commis- 
sion of  the  offense  or  what  was  said  after  the  offense  with 
reference  to  the  character  of  the  accused  either  before  or 
after  the  offense;  and  this  is  true  both  as  to  the  evidence 
of  good  character  and  as  to  tlie  evidence  of  bad  character 
in  rebuttal.  The  evidence  should  be  confined  to  a  time  not 
too  remote  from  the  commission  of  the  crime.  (16  Corpus 
Juris,  580,  581 ;  Underbill  on  Crim.  Evidence, — 2d  ed. — 
sec.  83.)  While  the  evidence  of  character  should  be  con- 
fined to  a  time  not  very  remote  from  the  date  of  the  com- 
mission of  the  crime,  no  certain  limit  in  point  of  duration 
can  be  laid  down  as  to  such  evidence.  It  is  necessary  that 
the  evidence  on  the  part  of  the  accused  should  be  confined 
to  a  time  not  too  remote  from  the  commission  of  the  crime, 
for  it  would  be  impracticable  for  the  prosecution  in  most 
cases  to  trace  the  life  and  habits  of  a  defendant  for  more 
than  a  few  years,  and  so  it  would  be  improper  to  allow 
the  defendant  to  go  back  to  boyhood  and  put  in  proof 
which  it  would  be  out  of  the  power  of  the  prosecution 
to  contradict  or  rebut.  (8  R.  C.  L.  209.)  As  a  gen- 
eral proposition,  the  evidence  of  character  should  relate  to 
the  time  when  the  character  of  the  person  will  tend  to 
illustrate  the  act  in  question.  It  appears  to  have  been  the 
early  practice  to  prove  the  character  of  a  person  by  the 
testimony  of  others  who  testified  directly  to  his  character 
from  personal  knowledge  and  observation.  While  there  is 
some  authority  for  proving  character  in  this  manner  at  the 
present  time,  such  practice  is  unusual  and  against  the  great 
weight  of  modern  authority.  It  is  generally  held  that  the 
personal  opinion  of  a  witness  is  incompetent  evidence  of 
either  character  or  reputation,  and  that  character  is  prov- 
able only  by  evidence  of  general  reputation.  (3  Ency.  of 
Evidence,  27-35.)  Evidence  of  specific  acts  of  bad  conduct 
is  not  admissible  to  show  bad  character.  It  is  error  to  per- 
mit a  character  witness  to  be  cross-examined  as  to  his  own 
knowledge  of  particular  acts  of  bad  conduct  by  the  accused, 
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but  a  witness  to  good  character  may  be  asked,  on  cross- 
examination,  if  he  has  heard  rumors  or  conversations  of 
particular  charges  of  the  commission  of  acts  inconsistent 
with  the  character  which  he  is  called  upon  to  prove.  (Un- 
derbill on  Crim.  Evidence, — 2d  ed. — sec.  82.)  In  Justiss 
V.  State,  57  Tex.  Crim.  218,  it  has  been  held  that  evidence 
of  character  fifteen  years  previous  to  the  crime  in  question 
was  too  remote  to  be  admitted.  In  Richards  v.  State,  55 
Tex.  Crim.  278,  the  court  held  that  evidence  of  conviction 
of  a  witness  eighteen  or  twenty  years  before  was  inadmis- 
sible for  purpose  of  impeachment,  the  conviction  being  too 
remote.  In  Shuster  v.  State,  62  N.  J.  L.  521,  the  court 
held  that  reputation  eighteen  years  before  the  crime  was 
too  remote  to  be  admitted  as  evidence  of  character.  In 
Burkhalter  v.  State,  85  Tex.  Crim.  282,  the  court  held  that 
evidence  that  the  accused  was  given  to  fighting  and  was 
regarded  as  a  "holy  terror"  fifteen  or  twenty  years  before 
could  not  properly  be  admitted.  In  Linz  v.  Skinner,  1 1  Tex. 
Civ.  App.  512,  it  was  held  that  the  introduction,  for  the  pur- 
pose of  affecting  the  credibility  of  a  witness,  of  .an  indict- 
ment rendered  ten  years  before  might  be  objected  to  as  too 
remote.  In  a  prosecution  for  violation  of  the  local  option 
law,  evidence  that  the  defendant  some  eight  or  nine  years 
previous  to  the  trial  had  been  indicted  a  number  of  times 
for  violation  of  that  law  was  held  inadmissible  either  to 
prove  the  offense  charged  or  to  impeach  defendant  as  a  wit- 
ness. (Marks  V.  State,  78  S.  W.  (Tex.)  512.)  In  State 
V.  Pancoast,  35  L.  R.  A.  518,  (5  N.  Dak.  514,)  the  court 
in  discussing  the  question  of  character  evidence  under  the 
rule  laid  down  in  Greenleaf  on  Evidence,  (vol.  i,  sec.  459,) 
says,  on  page  533 :  "The  examination  being  governed  and 
kept  within  bounds  by  the  discretion  of  the  judge,  all  in- 
quiries into  transactions  of  a  remote  date  will,  of  course, 
be  suppressed,  for  the  interests  of  justice  do  not  require 
that  the  errors  of  any  man's  life  long  since  repented  of 
and  forgiven  by  the  community  should  be  recalled  to  re- 
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membrance  and  their  memory  be  perpetuated  in  judicial  doc- 
uments at  the  pleasure  of  any  future  litigant.  The  State 
has  a  deep  interest  in  the  inducements  to  reformation  held 
out  by  the  protecting  veil  which  is  thus  cast  over  the  past 
oflfenses  of  the  penitent;  but  where  the  inquiry  relates  to 
transactions  comparatively  recent,  bearing  directly  upon  the 
present  character  and  moral  principles  of  the  witness,  and 
therefore  essential  to  the  due  estimation  of  his  testimony 
by  the  jury,  learned  judges  have  of  late  been  disposed  to 
allow  it." 

Under  these  authorities  we  think  the  evidence  of  most, 
if  not  all,  of  the  character  witnesses  for  the  State,  when 
motion  was  properly  made  on  the  trial,  should  have  been 
stricken,  as  it  was  clearly  shown  on  cross-examination  of 
such  witnesses  that  they  were  testifying,  in  some  instances, 
to  acts  too  remote.  While  it  is  true  that  the  general  rule 
is  that  much  must  be  left  to  the  discretion  of  the  trial  court 
in  receiving  and  rejecting  such  evidence,  this  evidence  of 
the  bad  reputation  of  the  accused,  based  on  something  that 
took  place  more  than  ten  years  before,  with  no  proof  to 
show  its  continuation,  we  think  by  the  great  weight  of  au- 
thority was  too  remote  to  be  admitted,  and  the  opinion  as 
to  his  bad  character  based  on  such  witnesses'  knowledge 
was  not  properly  admissible.  The  testimony  of  witnesses 
in  a  criminal  case  as  to  the  defendant's  reputation  may  be 
stricken  out,  on  motion,  where  it  is  disclosed,  on  cross- 
examination,  .that  they  had  no  knowledge  of  his  reputation. 
(State  V.  Thoenke,  11  N.  D.  386.)  While  this  court  does 
not  seem  to  have  passed  on  this  particular  question,  it  has 
been  held  where,  in  answer  to  a  proper  question,  a  witness 
gives  testimony  which  is  incompetent,  it  is  the  duty  of 
the  court,  on  the  motion  of  the  party  against  whom  the 
testimony  was  given,  to  exclude  it.  (People  v.  Scattura, 
238  111.  313.)  As  we  understand  the  record,  objection  to 
the  testimony  of  the  character  witnesses  for  the  State  was 
made  specifically  only  as  to  two  of  these  witnesses.     As 
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to  those  witnesses  the  objection  should  have  been  sustained 
when  it  appeared  pn  cross-examination  that  their  testimony 
as  to  the  bad  character  of  the  plaintiff  in  error  was  based 
on  acts  too  remote  to  be  admitted  or  upon  their  own  per- 
sonal belief  as  to  his  bad  character.  The  same  rule  would 
apply  to  the  other  witnesses  whose  testimony  as  to  character 
was  based  on  acts  more  than  ten  years  prior  to  the  homicide. 

Objection  was  made  to  the  testimony  of  the  witness 
Richard  Dwyer,  city  marshal  of  Galena,  as  to  what  he  said 
to  plaintiff  in  error  when  he  placed  him  under  arrest  in  his 
home  after  the  homicide.  He  stated  that  he  found  plain- 
tiff in  error  eating  lunch  in  the  kitchen  and  he  asked  wit-  • 
ness  if  he  could  not  finish  his  lunch,  and  the  officer  said, 
"We  had  better  hurry  up;  there  was  quite  a  crowd  gath- 
ering outside;  we  had  better  get  away  as  quick  as  we 
could."  Objection  was  made  by  counsel  for  plaintiff  in 
error  to  the  admission  of  this  last  statement  and  over- 
ruled. The  objection  to  this  quoted  statement  of  the  mar- 
shal should  have  been- sustained.  We  can  see  no  reason 
for  holding  it  was  admissible.  It  had  no  direct  bearing 
of  any  kind  on  the  question  of  the  guilt  or  innocence  of 
plaintiff  in  error.  Its  only  purpose  could  have  been  to  sug- 
gest that  there  was  a  mob  or  might  be  danger  of  mob  vio- 
lence because  of  the  act  of  plaintiff  in  error.  Whether  or 
not  there  was  any  danger  of  mob  violence  could  have  no 
bearing,  one  way  or  the  other,  on  the  issues  involved  in 
this  case,  and  it  has  been  held  that  it  is  improper  to  receive 
evidence  of  threats  of  a  mob  to  lynch  the  accused.  State 
v.  Sneed,  88  Mo.  1 38. 

Counsel  for  plaintiff  in  error  also  argue  that  the  court 
erred  in  permitting  Mrs.  Fitch  to  testify  as  to  certain  things 
that  occurred  at  the  time  of  the  homicide,  and  to  state, 
among  other  things,  over  objection  of  counsel  for  plaintiff 
in  error,  that  when  her  husband  was  standing  on  the  op- 
posite side  of  the  electric  light  post  from  plaintiff  in  error 
he  said  to  her,  "He  shot  me  twice."    It  is  argued  by  coun- 
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sel  for  the  State  that  this  statement  of  the  widow  as  to 
what  deceased  said  to  her  during  the  transaction  was  ad- 
missible as  a  part  of  the  res  gestce,  while  counsel  for  plain- 
tiff in  error  insist  that  it  was  a  mere  recital  by  the  deceased 
to  his  wife  as  to  what  had  happened  theretofore ;  that  this 
statement  was  made  by  the  deceased  before  he  was  mortally 
wounded,  and  was  not  his  dying  declaration  or  any  part 
of  the  res  gestce.  Res  gestce  has  been  defined  as  "those  cir- 
cumstances which  are  the  automatic  and  undesigned  inci- 
dents of  a  particular  litigated  act  and  which  are  admissible 
when  illustrative  of  such  act"  (i  Wharton  on  Evidence, 
sec.  258.)  The  "ground  for  the  admissibility  of  such  dec- 
larations is  that  they  are  the  natural  and  spontaneous  utter- 
ance of  the  declarant  so  closely  connected  with  the  trans- 
action in  question  as  to  be,  in  effect,  a  part  of  it,  there 
having  been  no  opportunity  for  premeditation  or  design.*' 
(i  Elliott  on  Evidence,  sec.  538.  See,  also,  to  the  same 
effect,  McMahon  v.  Chicago  City  Railway  Co.  239  111.  334 ; 
DiPrisco  v.  Wilmington  City  Railroud  Co.  4  Pen.  527 ;  Ken- 
ney  v.  State,  79  S.  W.  (Tex.  Crim.  App.)  817;  and  see 
II  Ency.  of  Evidence,  300,  314,  incl.  and  cases  there 
cited.)  "In  other  words,  they  must  stand  in  immediate 
causal  relation  to  the  act  and  become  part  either  of  the 
action  immediately  producing  it  or  of  the  action  which  it 
immediately  produces.  Incidents  that  are  thus  immediately 
and  unconsciously  associated  with  an  act,  whether  such  in- 
cidents are  doings  or  declarations,  become  in  this  way  evi- 
dence of  the  character  of  the  act.  Under  the  rule  before 
us,  evidence  in  homicide  trials  has  been  received  of  the  ex- 
clamations of  the  defendant  at  the  time  of  the  attack;  of 
the  cries  of  the  deceased  and  of  others  assaulted  at  the 
same  time;  of  statements  of  the  deceased  at  the  time  or 
so  soon  before  or  afterwards  as  to  preclude  the  hypothesis 
of  concoction  or  premeditation,  charging  the  defendant  with 
the  act.  *  *  *  On  the  same  principle  the  cries  of  a  mob 
led  by  parties  tried  for  riot  and  unlawful  meeting  can  be 
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received  against  the  defendants,  no  matter  at  what  time  dur- 
ing the  continuance  of  the  riot  such  cries  were  uttered,  but 
the  comments  and  criticisms  of  such  observers  cannot  be 
introduced  as  res  gestce''  (Wharton  on  Crim,  Evidence, — 
1884  ed. — sec.  263.) 

In  discussing  the  reason  why  the  courts  have  held  state- 
ments admissible  as  part  of  the  res  gestcB,  it  has  been  said 
that  they  are  not  strictly  exceptions  to  the  rule  against  the 
admission  of  hearsay  testimony.  That  fundamental  requi- 
site is  lacking  in  this  class  of  cases.  "On  the  other  hand, 
they  clearly  do  involve  the  testimonial  use  of  the  assertion 
to  prove  the  truth  of  the  fact  asserted, — for  example,  when 
the  injured  person  declares  who  assaulted  him,  or  whether 
the  locomotive  bell  was  rung,  or  whether  the  bystander  at 
an  aflfrav  exclaims  that  the  defendant  shot  first.  Such  state- 
ments  are  genuine  instances  of  using  a  hearsay  assertion  tes- 
timonially,— u  e,y  we  believe  that  Doe  shot  the  pistol  or  that 
the  bell  was  rung,  because  the  declarant  so  asserts,  which 
is  essentially  the  feature  of  all  human  testimony.  There 
was  a  time  when  the  state  of  the  judicial  precedents  was 
such  that  no  established  exception  of  this  tenor  could  yet 
be  said  to  exist.  ♦  ♦  *  Since  the  courts  actually  do  ad- 
mit a  class  of  statements  to  which  prohibition  of  the  hear- 
say rule  applies,  since  we  must  shape  our  treatment  of  the 
law  of  evidence  by  what  the  courts  do  and  not  by  what 
they  say,  the  time  seems  to  have  come  to  call  those  doings 
by  their  true  name, — in  other  words,  to  recognize  the  ex- 
istence of  this  exception  to  the  hearsay  rule.  The  limits 
of  the  exception  may  be  elusive  and  the  practice  in  differ- 
ent courts  may  vary,  but  that  the  core  and  substa,nce  of 
such  an  exception  is  universally  accepted  cannot  be  open  to 
doubt."  (3  Wigmore  on  Evidence,  sec.  1748.)  This  au- 
thor in  the  same  section  states:  "Whenever,  therefore, 
an  utterance  of  a  witness  is  used  as  testimony  that  the  fact 
asserted  in  it  did  occur  as  asserted, — i.  e,,  on  the  credit  of 
the  speaker  as  a  credible  person, — it  is  being  used  testimoni- 
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ally  and  is  within  the  prohibition  of  the  hearsay  rule."  In 
State  V.  Pomeroy,  25  Kan.  242,  the  court  held  that  the  dec- 
larations of  the  injured  person  made  in  the  absence  of  the 
accused  from  three  to  five  minutes  after  the  transaction  to 
a  witness  who  ran  to  his  assistance  on  hearing  his  cries 
of  murder,  that  the  accused  had  made  the  assault  with  a 
musket,  was  not  admissible,  as  it  was  mere  hearsay.  In  Re- 
gina  v.  Redingfield,  14  Cox's  Crim.  341,  on  an  indictment 
for  murder,  it  appearing  that  the  deceased,  with  her  throat 
cut,  came  suddenly  out  of  a  room  in  which  she  left  the 
prisoner,  who  also  had  his  throat  cut  and  was  speechless, 
and  that  she  said  something  immediately  after  coming  out 
of  the  room  and  a  few  minutes  before  she  died,  the  ques- 
tion being  whether  it  was  murder  or  suicide,  the  court  held 
that  her  statement  was  not  admissible  either  as  a  dying  dec- 
laration or  as  part  of  the  res  gestce. 

While  the  authorities  on  the  question  as  to  whether 
the  statements  made  by  the  deceased  at  the  time  of  the 
homicide  could  be  admitted  as  a  part  of  the  res  gestce  are 
not  always  in  harmony,  yet  it  is  clear  that  the  question  is 
decided  largely  on  the  particular  facts  connected  with  each 
case.  We  are  disposed  to  think  that  on  reason  and  authority 
the  statement  of  the  deceased,  in  the  hearing  of  his  wife, 
that  "he  shot  me  twice,"  under  the  circumstances  of  the 
case  could  hardly  be  considered  part  of  the  res  gestce,  but 
it  did  not  amount  to  reversible  error,  as  the  weight  of  the 
evidence  in  the  record  quite  clearly  shows  that  plaintiff  in 
error  had  fired  two  shots  before  Fitch  made  the  statement 
to  his  wife  that  "he  shot  me  twice." 

Counsel  for  plaintiff  in  error  also  argue  that  the  trial 
court  committed  error  in  the  rulings  on  the  cross-examina- 
tion of  Mrs.  Fitch  in  some  particulars,  among  others  that 
she  was  not  permitted  to  answer  the  question,  "Now,  you 
and  your  husband  both  had  very  intense  feeling  against 
Mr.  Willy  and  Mrs.  Armbruster,  did  you  not,  at  that  time?" 
And  another  question,  "Now,  at  that  time,  and  for  some 
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time  prior,  did  your  husband  have  a  feeling  of  ill-will  to- 
wards this  defendant  and  his  sister  ?*'  Objection  to  both 
these  questions  was  sustained.  The  bad  feeling  between 
plaintiff  in  error  and  the  deceased,  as  well  as  between  the 
other  members  of  the  two  families,  was  so  fully  proven 
bv  the  evidence  that  we  cannot  see  how  the  refusal  to  an- 
swer  these  questions  in  any  way  injured  plaintiff  in  error. 

Neither  do  we  think  the  trial  court  committed  error  in 
refusing  to  permit  Mrs.  Fitch  to  answer  this  question  put 
to  her  by  counsel  for  plaintiff  in  error,  "Do  you  know  why 
the  State's  attorney  wanted  you  in  the  court  room?"  We 
do  not  see  how  this  last  question  is  competent.  Even  if 
the  State's  attorney  had  given  her  any  reason  why  she  should 
remain  in  the  court  room,  we  cannot  see  what  bearing  it 
could  have  had  upon  the  issues  involved  in  this  proceeding. 

Neither  do  we  think  there  was  any  error  in  the  court's 
ruling  with  reference  to  the  testimony  of  Ellsworth  Bin- 
ninger,  who  testified  to  a  conversation  he  had  with  plain- 
tiff in  error  that  plainly  showed  he  had  had  trouble  with 
the  Fitches  and  did  not  like  them,  during  which  talk  he 
said,  "I  am  going  to  shoot  him."  It  is  argued  that  this 
last  statement  was  improper  to  be  admitted.  It  is  claimed 
that  this  conversation  is  shown  to  have  occupied  about  half 
an  hour,  and  that  a  reading  of  the  record  will  show  it  is 
not  clear  that  when  plaintiff  in  error  made  the  statement, 
"I  am  going  to  shoot  him,"  he  was  referring  to  Fitch.  A 
reading  of  the  record,  in  our  judgment,  shows  with  satis- 
factory clearness  that  plaintiff  in  error  was  referring  to  the 
deceased  when  he  said,  "I  am  going  to  shoot  him."  There 
was  therefore  no  error  in  the  ruling  of  the  court  in  refus- 
ing to  strike  out  this  testimony  of  Binninger  on  motion  of 
plaintiff  in  error. 

Counsel  for  plaintiff  in  error  also  argue  that  error  was 
committed  by  the  trial  court  in  its  rulings  as  to  the  evidence 
of  Joseph  Dimpke.  It  appears  that  during  one  of  the  dis- 
putes between  Fitch  and  Willy  with  reference  to  the  alley- 
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way  door  and  the  rights  of  the  two  households  to  the  alley- 
way, Willy  had  gone  to  Dimpke,  a  justice  of  the  peace,  to 
swear  out  a  complaint  to  put  Fitch  under  a  peace  bond. 
Dimpke,  while  on  the  witness  stand,  admitted  that  such  an 
application  had  been  made  to  him  and  that  the  complaint 
was  made  out,  but  testified  that  he  could  not  find  it  among 
his  files  and  thought  the  complaint  and  warrant  had  been 
burned ;  that  he  had  not  docketed  the  suit  but  had  made  a 
search  for  the  papers  and  could  not  find  them.  He  was  then 
asked  by  counsel  for  plaintiff  in  error  to  state  the  substance 
of  the  complaint.  Objection  to  this  question  was  sustained 
by  the  trial  court.  It  is  urged  that  in  order  to  show  good 
faith  on  the  part  of  the  accused  in  making  this  formal 
charge  against  the  deceased  it  was  material  to  allow  the 
witness  to  testify  as  to  the  substance  of  the  complaint.  The 
fact  that  plaintiff  in  error  swore  out  such  a  warrant  be* 
fore  the  justice  against  the  deceased  was  admitted,  and  we 
do  not  see  how  the  refusal  to  allow  the  witness  to  testify 
as  to  the  substance  of  the  complaint  could  have  materially 
injured  the  issues  as  to  plaintiff  in  error  in  this  trial,  or 
that  to  make  proof  as  to  the  terms  of  the  complaint  would 
in  any  way  support  plaintiff  in  error's  position  that  he  was 
acting  in  good  faith  in  the  dispute  between  deceased  and 
himself  over  the  alleyway,  or  that  proof  of  its  terms  would 
in  any  way  tend  to  offset  the  charge  of  malice  made  by  the 
State  in  its  prosecution- 
It  is  also  insisted  that  the  court  erred  in  refusing  to  al- 
low Dimpke,  the  justice  of  the  peace,  to  answer  the  ques- 
tion asked  of  him  by  counsel  for  plaintiff  in  error,  "Did 
you  receive  any  instructions  pertaining  to  that  trial  from 
any  official  source?"  and  the  further  question  whether  he 
had  talked  with  the  State's  attorney  about  it.  Objections 
to  both  questions  were  sustained.  It  is  insisted  by  coun- 
sel for  plaintiff  in  error  that  if  Dimpke  had  been  permit- 
ted to  answer  the  question  whether  he  had  talked  with  the 
State's  attorney  and  the  latter  had  refused  to  prosecute  the 
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case,  and  that  fact  had  been  communicated  to  plaintiff  in 
error,  it  would  have  strongly  tended  to  uphold  plaintiff  in 
error's  contention  that  it  was  not  because  he  was  moved  by 
malice,  but  to  protect  himself,  that  he  as  a  last  resort  had 
bought  the  revolver  to  protect  himself. 

This  question  was  asked  of  Dimpke  by  counsel  for  ac- 
cused, **Did  Mr.  Willy  say  anything  to  you  about  his  being 
afraid?"  and  objection  thereto  was  sustained.  It  is  earn- 
estly argued  that  this  last  question  was  clearly  competent, 
because  if  plaintiff  in  error  had  made  the  statement  to  an 
officer  of  the  law  that  he  was  afraid  it  would  tend  strongly 
to  show  that  the  purchase  of  a  revolver  would  not  be  proof 
of  malice,  because  such  purchase  would  be  the  only  course 
he  could  take  to  defend  himself  when  the  public  officials 
had  advised  him  that  he  could  not  be  protected  by  them 
against  the  alleged  threats  of  the  deceased.  We  are  inclined 
to  think  a  very  wide  latitude  should  have  been  allowed  coun- 
sel for  plaintiff  in  error  to  prove  the  attempt  plaintiff  in 
error  had  made  before  the  justice  of  the  peace  as  well  as 
any  information  that  had  been  furnished  him  with  refer- 
ence to  his  prosecution  to  put  Fitch  under  peace  bonds,  and 
we  are  of  the  opinion  that  the  court  erred  in  limiting  as 
strictly  as  it  did  the  cross-examination  of  Dimpke  with  ref- 
erence to  these  questions. 

It  is  further  argued  by  counsel  for  plaintiff  in  error  that 
the  trial  court  erred  in  permitting  attorney  Sheean,  who 
was  acting  as  assistant  State's  attorney,  to  read  from  a  piece 
of  paper  certain  testimony  in  his  closing  argument  to  the 
jury,  over  the  objection  of  the  plaintiff  in  error.  On  the 
objection  to  his  action  in  that  regard  he  stated  in  open  court, 
"This  is  my  memorandum  of  the  testimony,"  and  the  court 
refused  to  sustain  the  objection  to  his  reading  from  the 
written  memorandum  held  in  his  hand.  In  i6  Corpus  Juris 
(sec.  2237)  it  is  stated  that  the  general  rule  is  that  an  at- 
torney may  refresh  his  recollection  by  reading  from  the  of- 
ficial transcript  of  the  court  reporter,  and  the  authorities 
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cited  there  support  this  statement.  This  court  does  not 
seem  to  have  ruled  on  this  precise  question.  To  permit 
counsel  to  read  to  the  jury  from  the  transcript  written 
up  by  the  shorthand  reporter  or  from  the  attorney's  own 
memorandum  would  tend  to  over-emphasize  the  testimony 
of  the  witness  which  is  thus  re-read.  In  our  judgment, 
permitting  attorneys  to  read  from  the  transcript  of  the  evi- 
dence taken  by  the  shorthand  reporter,  or  otherwise,  should 
not  be  approved.  If  there  is  any  dispute  between  attor- 
neys as  to  what  a  certain  witness  testified  to,  the  trial  court 
should  not  attempt  to  settle  the  dispute  by  allowing  the  read- 
ing from  the  transcript  of  the  evidence  made  by  the  short- 
hand reporter  or  by  anyone  else,  but  should  allow  the  jury 
to  pass  upon  and  decide  what  the  witness  really  testified  to. 
The  trial  court  erred  in  permitting  attorney  Sheean  to  read, 
over  objection,  from  the  memorandum  in  question. 

The  chief  argument  of  counsel  for  plaintiff  in  error  in 
their  briefs  is,  that  while  the  verdict  convicted  plaintiflF  in 
error  of  the  crime  of  murder  the  evidence  does  not  sustain 
the  verdict,  for  the  reason  that  it  does  not  prove  such  malice 
as  would  constitute  murder.  They  argue  that  the  testimony 
of  plaintiff  in  error  himself,  supported  by  the  surrounding 
circumstances  and  the  weight  of  the  testimony  of  other  wit- 
nesses, justifies  the  conclusion  that  plaintiff  in  error  was 
right  in  believing  that  it  was  absolutely  necessary  to  shoot 
the  deceased  to  save  himself  or  his  sister  from  a  vicious 
assault  or  to  prevent  the  deceased  from  entering  his  home 
to  assault  him  or  his  sister;  that  while,  ordinarily,  these 
questions  are  facts  to  be  determined  by  a  jury,  a  situation 
may  arise,  as  it  is  alleged  it  does  here,  which  would  re- 
quire the  court  to  take  away  from  the  jury  the  right  to  de- 
cide whether  the  person  is  guilty  of  murder  where  the  evi- 
dence was  so  irresistible  as  to  satisfy  all  reasonable  minds 
that  the  homicide  was  justifiable  under  the  rules  of  law. 
We  cannot  agree  with  counsel  for  plaintiff  in  error  that  the 
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court  should  have  instructed  the  jury  that  the  homicide  was 
justifiable,  under  the  law,  on  the  facts  in  this  case.  That 
question  should  have  been  left  to  the  jury  under  proper 
instructions. 

Counsel  for  plaintiff  in  error  further  argue  that  the  right 
of  defense  of  home  and  habitation  is  the  greatest  of  all 
rights;  that  the  trial  court  in  the  rulings,  and  particularly 
with  reference  to  instructions  given  and  refused,  ignored 
this  right  of  defense  of  home  and  confused  it  in  these  in- 
structions with  the  right  of  self-defense  of  person.  An 
examination  of  the  instructions  complained  of,  in  our  judg- 
ment, shows  that  they  do  not  present  a  connected  or  con- 
sistent theory  of  the  rights  of  the  accused  in  defense  of 
his  habitation.  That  subject  has  been  frequently  discussed 
by  the  authorities.  This  court  in  Hayner  v.  People,  213 
111.  142,  in  a  case  where  the  facts  were  somewhat  similar 
to  those  here,  gave  a  very  clear  and  illuminating  discus- 
sion on  the  question,  quoting  with  approval  from  Davison 
v.  People,  90  111.  221,  the  statement  that  "a  man's  house 
is  his  castle,  and  he  may  defend  it  even  to  the  taking  of 
life,  if  necessary  or  apparently  necessary  to  prevent  per- 
sons from  I  forcibly  entering  it  against  his  will  and  when 
warned  not  to  enter  and  to  desist  from  the  use  of  force ;" 
and  the  court,  after  quoting  that  doctrine  from  the  Davison 
case,  continued  (p.  151)  :  "We  think,  also,  the  general  rule 
is,  that  a  person  within  his  own  house  may  exercise  all  need- 
ful force  to  keep  an  aggressor  out,  even  to  tlie  taking  of 
his  life.  A  man  in  his  own  habitation  may  resist  force 
with  force  and  oppose  an  imlawful  entry  against  his  will 
by  one  who  in  a  violent  manner  attempts  to  enter  with  a 
purpose  of  assaulting  or  offering  violence  to  him,  even  to 
the  extent  of  taking  life,  although  the  circumstances  may 
not  be  such  as  to  justify  a  belief  that  there  was  actual  peril 
of  life  or  great  bodily  harm."  The  rule  as  thus  laid  down 
has  been  generally  followed  by  courts  in  other  jurisdictions. 
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and  we  see  no  reason  to  attempt  to  further  elaborate  here 
with  reference  thereto  in  a  general  discussion  as  to  the 
right  of  defense  of  habitation. 

Instruction  17  given  for  the  People,  in  discussing  the 
rule  of  law  that  applies  to  the  killing  of  a  human  being  when 
the  question  of  self-defense  or  the  defense  of  habitation, 
property  or  person  is  involved,  says  among  other  things: 
"That  if  a  person  kill  another  in  self-defense,  it  must  ap- 
pear that  the  danger  was  so  urgent  and  pressing  that  in 
order  to  save  his  own  life,  or  prevent  his  receiving  great 
bodily  harm,  the  killing  of  the  other  was  absolutely  neces- 
sary ;  and  it  must  appear  also,  that  the  person  killed  was  the 
assailant,  or  that  the  slayer  had  really  and  in  good  faith,  en- 
deavored to  decline  further  struggle  before  the  mortal  blow 
was  given."  While  the  first  part  of  this  instruction  referred 
to  self-defense  and  the  defense  of  habitation  or  property, 
the  quoted  part  refers  specifically  only  to  the  question  of 
self-defense  of  person,  and  in  view  of  the  special  facts  in 
this  case  it  was  not  applicable  to  the  question  of  defense  of 
habitation.  The  entire  instruction,  taken  together,  and  es- 
pecially the  quoted  part,  would  tend  to  cause  the  jury  to 
believe  that  even  on  the  question  of  defense  of  habitation 
it  must  appear  to  the  accused  that  the  danger  was  so  urgent 
and  pressing  that  in  order  to  save  his  own  life  or  prevent 
his  receiving  great  bodily  harm  the  killing  was  necessary. 
This  is  contrary  to  the  rule  laid  down  in  the  Hayner  case, 
supra.  This  view  in  the  instruction  is  so  interwoven  with 
both  the  questions  of  self-defense  and  the  defense  of  habi- 
tation that  it  could  not  but  tend  to  cause  the  jury  to  believe 
that  before  the  accused  was  justified  in  shooting  in  defense 
of  habitation  he  must  have  believed  that  the  shooting  was 
necessary  to  save  his  own  life.  Not  only  is  this  rule  con- 
trary to  that  laid  down  in  the  Hayner  case,  supra,  but  it 
is  also  contrary  to  the  reasoning  of  this  court  in  People  v. 
Forte,  269  111.  505.  We  think  instruction  18  given  for  the 
People  is  also  subject  for  the  same  reason  to  like  criticism. 


Feb.  '22,]  The  People  v.  Willy.  331 

Instruction  19  given  for  the  People  told  the  jury  that 
"the  right  of  self-defense  does  not  imply  the  right  of  at- 
tack in  the  first  instance,  nor  docs  the  right  of  self-defense 
or  defense  of  habitation  permit  of  action  done  in  retalia- 
tion or  in  revenge."  This  instruction,  in  our  judgment, 
failed  to  clearly  distinguish  between  the  right  of  defense 
of  person  and  right  of  defense  of  habitation  and  ignored 
the  right  of  defense  of  habitation.  It  also  told  the  jury 
that  if  the  plaintiff  in  error  shot  and  killed  the  deceased 
in  a  spirit  of  utter  disregard  of  human  life  or  from  mo- 
tives of  revenge  then  the  defense  of  habitation  would  not  be 
available  to  him.  In  this  regard  it  is  not  in  accord  with 
the  reasoning  of  this  court  in  People  v.  Hayner,  supra,  and 
authorities  there  cited. 

Instruction  20  given  for  the  People  states,  among  other 
things,  that  "if  the  People  of  the  State  of  Illinois  in  this 
case  have  proven  by  the  evidence  beyond  a  reasonable  doubt, 
each  and  every  one  of  the  following  facts,  you  should  find 
the  defendant  guilty  of  murder.  [Here  stating  the  facts.] 
That  said  killing  was  not  done  in  the  act  of  necessary  self- 
defense,  or  in  defense  of  habitation,  property  or  person  as 
such  defenses  are  defined  in  these  instructions."  It  is  con- 
ceded by  counsel  for  the  State  that  this  instruction,  if  it 
did  not  contain  the  last  quoted  clause,  "as  such  defenses  are 
defined  in  these  instructions,"  would  be  erroneous  in  saying 
that  the  killing,  to  avoid  being  murder,  must  be  done  "in 
the  act  of  necessary  self-defense,"  for  it  is  not  the  law  that 
self-defense  shall  not  be  available  unless  the  shooting  was 
necessary,  for  a  person  may  be  justified  in  shooting  in  self- 
defense  if  the  circumstances  make  it  "appear  to  him  to  be 
necessary."  It  is  argued  by  counsel  for  the  State  that  the 
added  words  in  said  instruction,  "as  such  defenses  are  de- 
fined in  these  instructions,"  so  modified  this  instruction  in 
regard  to  the  use  of  the  words  "necessary  in  self-defense" 
that  it  was  not  erroneous.  Beyond  question  it  is  the  rule 
that  instructions  in  a  case  should  be  taken  as  a  series,  and 
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one  instruction  is  not  required  to  state  the  whole  law  in 
itself;  {Lilly  v.  People,  148  111.  467;)  but  it  is  also  the 
rule  that  instructions  that  are  not  in  harmony,  one  being 
correct  and  the  other  incorrect,  should  not  be  given,  as  it 
cannot  be  told  which  instruction  the  jury  followed.  (Peo- 
ple V.  Scott,  284  111.  465.)  It  is  obvious,  also,  that  in- 
structions taken  as  a  series  should  be  harmonious  and  not 
conflicting.  We  do  not  think  the  doctrines  of  self-defense 
of  person  and  defense  of  habitation  were  so  clearly  set  up 
in  this  series  of  instructions  that  the  jury  would  not  be  mis- 
led by  instruction  20  as  given,  and,  as  already  stated,  the 
instruction  did  not  clearly  distinguish  between  the  defense 
of  person  and  the  defense  of  habitation. 

Counsel  for  plaintiff  in  error  also  insist  that  the  court 
committed  error  in  modifying  instruction  29  offered  on  be- 
half of  plaintiff  in  error,  which,  as  offered,  attempted  to 
set  out  that  if  the  accused,  in  the  reasonable  "defense  of 
himself,  inflicted  upon  the  deceased  the  said  mortal  wound 
while  said  deceased  was  endeavoring  in  a  violent  manner  to 
enter  the  habitation  of  Mrs.  Armbruster  for  the  purpose  of 
assaulting  or  offering  personal  violence,  either  to  the  de- 
fendant or  to  Mrs.  Armbruster  or  both,"  then  the  killing 
was  justifiable.  This  instruction  was  modified  and  given 
with  the  modification  by  inserting  immediately  after  the 
words  "defense  of  himself,"  the  words  "and  not  in  a  spirit 
of  revenge."  It  is  insisted  that  the  insertion  of  these  last 
words  in  this  instruction  took  away  from  the  accused  tlie 
right  to  defend  himself  even  in  the  face  of  great  danger 
to  his  life  or  great  bodily  harm  to  himself,  and  that  this 
modification  led  the  jury  into  a  consideration  of  the  law 
of  self-defense  and  away  from  the  law  pertaining  to  the 
defense  of  home  and  habitation;  that  from  this  modifica- 
tion, along  with  other  instructions,  the  jury  would  under- 
stand that  they  must  not  consider  whether  the  killing  was 
justifiable  on  the  ground  that  the  killing  was  in  defense  of 
his  habitation  while  the  deceased  was  endeavoring  in  a  vio- 
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lent  maimer  to  enter  the  plaintiff  in  error's  habitation,  and 
that  if  the  plaintiff  in  error  was  in  any  way  influenced  by 
a  spirit  of  revenge  at  the  time  he  fired  the  fatal  shot  because 
of  the  trouble  he  and  his  sister  had  had  with  the  deceased, 
defense  of  habitation  or  person  could  not  be  urged  in  his 
behalf  in  this  cause.  We  think  this  instruction,  as  well  as 
others  in  the  series,  might  lead  the  jury  to  believe  that  the 
accused  would  not  be  justified  or  excused  in  committing  the 
homicide  in  defense  of  his  home  or  habitation  if  he  did  not 
prove,  affirmatively,  that  the  shooting  was  not  done  with 
any  spirit  of  revenge.  So  far  as  the  spirit  of  revenge  is 
involved,  as  inserted  in  this  and  other  instructions,  in  our 
judgment  it  was  one  of  the  elements  of  malice,  and  malice 
must  be  proven  by  the  People  as  part  of  its  case. 

The  wording  of  People's  instruction  7  on  the  question 
of  burden  of  proof,  in  our  judgment  might  also  have  mis- 
led the  jury  on  that  point.  By  that  instruction  the  jury 
were  told,  among  other  things,  that  "the  killing  of  Earl  A. 
Fitch  having  been  proved  by  tlie  prosecution,  the  burden  of 
proving  circumstances  of  mitigation,  or  that  justify  or  ex- 
cuse the  homicide,  devolves  upon  the  accused,  unless  the 
proof  on  the  part  of  the  prosecution  sufficiently  manifests 
that  the  crime  committed  only  amounts  to  manslaughter, 
or  that  the  accused  was  justified  or  excused  in  committing 
the  homicide."  While  the  rule  of  law  is  that  the  burden 
of  proving  circumstances  of  mitigation  or  justification  for 
the  homicide  rests  upon  the  accused,  still  the  law  does  not 
require  that  in  such  a  case  as  this  the  burden  of  proof  "is 
shifted  by  proof  of  a  voluntary  killing,  where  there  is  ex- 
cuse or  justification  apparent  on  the  proof  offered  in  sup- 
port of  the  prosecution  or  arising  out  of  the  circumstances 
attending  the  homicide.'*  (State  v.  Patterson,  12  Am.  Rep. 
200;  45  Vt.  308.)  In  the  opinion  in  that  case  there  is 
an  exhaustive  discussion  upon  the  (jucstion  of  burden  of 
proof  with  citation  of  numerous  autiioritics,  and  we  think 
the  conclusion  must  be  reached  from  lliat  discussion,  that 
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on  the  trial  on  an  indictment  for  homicide,  where  all  the 
facts  proved  by  the  prosecution  show  that  the  defendant 
claimed  to  do  the  act  resulting  in  death  in  self-defense,  the 
burden  rests  upon  the  prosecution  to  show  beyond  a  rea- 
sonable doubt  that  the  act  was  criminal.  Instruction  7  on 
the  point  of  burden  of  proof  was  so  worded  as  to  mislead 
the  jury. 

Counsel  for  the  State  argue  that  even  though  errors 
were  made  in  some  of  the  instructions  on  the  points  argued, 
plaintiff  in  error  was  so  clearly  proven  guilty  that  the  judg- 
ment ought  not  to  be  reversed  because  of  erroneous  instruc- 
tions. The  accused  had  the  right  to  have  the  evidence  of 
all  the  circumstances  in  the  case  considered  by  the  jury  for 
the  purpose  of  deciding  whether  or  not  the  deceased  at- 
tempted to  enter  the  home  of  plaintiff  in  error  and  his  sis- 
ter for  the  purpose  of  violently  assaulting  him  or  his  sister, 
and  whether  or  not  the  accused,  in  firing  the  fatal  shot,  was 
reasonably  resisting  such  entrance.  In  our  judgment  the 
giving  of  the  erroneous  instructions  may  have  seriously 
prejudiced  the  plaintiff  in  error. 

Other  questions  are  urged  in  the  briefs,  as  to  which, 
after  examination,  we  do  not  think  reversible  error  was 
committed,  and  it  is  needless  to  further  extend  this  opinion 
to  discuss  them  in  detail.  What  we  have  said,  in  our  judg- 
ment, will  sufficiently  advise  counsel  and  the  court  with  ref- 
erence to  the  rules  of  law  that  should  govern  on  the  re-trial 
of  this  case. 

For  the  errors  indicated  the  judgment  of  the  circuit 
court  will  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

Farmer  and  Thompson,  JJ.,  dissenting. 
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(No.  14032 — ^Decree  afErmed.) 

Frank  P.  Sadi^^r,  Appellant,  vs,  John  G.  Dr^nnan  et  al. 

Appellees. 

Opinion  filed  December  22,  ip2j — Rehearing  denied  Feb.  20,  1922. 

1.  Specific  performance — option  agreement  is  not  binding  if 
no  consideration  is  given.  An  agreement  by  a  land  owner  in  his 
correspondence  with  a  prospective  purchaser  to  give  the  purchaser 
ten  days  within  which  to  determine  whether  he  will  take  the  land 
at  a  certain  price  is  not  binding  if  no  consideration  is  given  for 
the  option,  and  the  owner  may  repudiate  it  at  any  time  before  a 
contract  of  sale  is  finally  consummated  under  it 

2.  Same — chancellor  must  deny  relief  where  evidence  is  equally 
balanced.  Before  a  court  of  equity  can  grant  specific  performance 
the  rights  of  the  complainant  must  be  established  by  a  preponder- 
ance of  the  evidence,  and  where  the  evidence  is  equally  balanced 
the  chancellor  must  deny  the  relief. 

3.  Appeals  and  errors — when  chancellor's  finding  zvill  not  be 
disturbed.  The  chancellor's  finding  on  the  facts  from  conflicting 
oral  testimony  will  not  be  set  aside  unless  it  is  against  the  mani- 
fest weight  of  the  evidence. 

Appeai,  from  the  Superior  Court  of  Cook  county ;  the 
Hon.  Chari^bs  M.  F0E1.1.,  Judge,  presiding. 

Frank  P.  Sadi^er,  pro  se,  and  Aw^rt  O.  (Xson,  (Na- 
HUM  M0RRI1.1,,  and  W11.WAM  T.  Pridmore,  of  counsel,) 
for  appellant 

Frederic  R.  DeYoung,  and  Michaei,  J.  Sui,i,ivan, 
for  appellees. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court: 

September  12,  1919,  appellant,  Frank  P.  Sadler,  filed  a 
bill  in  the  superior  court  of  Cook  county  seeking  to  com- 
pel the  specific  performance  of  an  alleged  contract  whereby 
it  is  claimed  that  appellee  John  G.  Drennan  agreed  to  sell 
and  convey  to  appellant  a  quarter  section  of  land  in  Sas- 
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katchewan,  Canada.  At  the  time  the  bill  was  filed  the  title 
to  the  land  was  in  Walter  R.  Drennan,  the  son  of  John  G. 
Drennan,  and  he  was  therefore  made  a  defendant.  De- 
fendants filed  separate  answers,  which  were  subsequently 
amended.  Replications  were  filed  to  the  amended  answers. 
After  hearing  the  evidence  and  the  arguments  of  counsel 
the  chancellor  entered  a  decree  dismissing  the  cause  for 
want  of  equity.  From  that  decree  this  appeal  is  prosecuted. 
In  July,  1909,  John  G.  Drennan  contracted  to  purchase 
at  wholesale  from  the  Canadian  Northern  Railway  Com- 
pany 10,000  acres  of  land  in  the  province  of  Saskatchewan, 
to  be  selected  by  his  son  and  agent,  Walter  R.  Drennan,  at 
the  agreed  price  of  $9.50  an  acre.  The  initial  payment  was 
deposited  with  Davidson  &  McRae,  general  land  agents  of 
the  railway  company,  and  Walter  Drennan  and  one  Field, 
representing  Davidson  &  McRae,  proceeded  to  make  the  se- 
lections. In  making  the  selections  the  quarter  section  which 
is  the  subject  matter  of  this  litigation  was  included  by  mis- 
take. The  railway  company  notified  Drennan  that  this  quar- 
ter section  was  being  held  for  town  site  purposes  and  that 
it  could  not  be  included  in  his  contract.  Drennan  was  buy- 
ing this  land  on  liberal  terms  and  was  not  in  a  position  to 
enter  into  a  controversy  with  the  railway  company  over  this 
quarter  section,  but  he  wrote  the  company  stating  that  in- 
asmuch as  this  quarter  section  was  in  the  vicinity  of  other 
lands  he  had  selected  he  would  like  to  have  it  remain  on  the 
list  of  his  selections,  the  railway  company  to  have  the  privi- 
lege of  withdrawing  it  in  the  event  it  decided  finally  to 
use  it  for  town  site  purposes.  August  20,  1909,  Drennan 
received  a  letter  from  Davidson  &  McRae  advising  that 
they  would  permit  him  to  select  the  quarter  section  with 
the  understanding  and  agreement  that  he  would  hold  it  for 
one  year  and  would  re-convey  it  to  the  railway  company  if 
it  required  it  for  town  site  purposes.  Drennan  immediately 
mailed  this  letter  to  his  son,  Walter,  at  Outlook,  Saskatche- 
wan, where  Walter  had  established  an  office  for  the  trans- 
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action  of  a  general  land  business.  July  6,  1909,  Drennan 
gave  to  his  son,  Walter,  a  power  of  attorney  giving  him 
full  power  and  authority  to  act  in  relation  to  Drennan's 
lands  in  Canada  as  fully  as  could  Drennan  himself.  Dren- 
nan never  saw  any  of  these  lands  and  all  the  business  in 
relation  to  them  was  conducted  by  the  son. 

About  the  first  of  October,  1909,  Sadler  called  upon 
Walter  Drennan  at  Outlook,  Canada,  and  inquired  about 
lands  which  the  Drennans  had  for  sale  in  that  vicinity.  A 
half  section  and  a  quarter  section,  not  of  the  lands  in  ques- 
tion, were  priced  to  him  at  $12.50  an  acre.  Sadler  returned 
to  Chicago  and  had  a  talk  with  John  G.  Drennan  regarding 
these  lands.  Drennan  advised  him  that  he  knew  nothing 
about  the  land  and  that  Sadler  would  have  to  do  his  busi- 
ness with  Walter.  Sadler  wrote  Walter  requesting  him  to 
send  him  a  map  of  the  lands  that  were  for  sale  in  the  vicin- 
ity of  Outlook.  Walter  sent  a  map  upon  which  certain 
lands  were  marked  as  lands  for  sale  by  him  as  the  agent 
of  his  father.  Sadler  states  that  the  quarter  section  in  dis- 
pute was  marked  and  Walter  states  that  it  was  not.  Sad- 
ler took  the  map  to  Drennan's  office.  There  is  some  dispute 
about  what  was  said  on  this  occasion,  but  it  is  agreed  that 
Sadler  displayed  the  map  he  had  received  from  Walter  and 
pointed  out  several  tracts  of  land  near  Outlook  which  were 
marked  and  which  Sadler  said  were  lands  that  Walter  had 
indicated  were  for  sale.  Drennan  says  that  he  replied  that 
Walter  had  full  charge  of  the  matter  and  that  whatever  Wal- 
ter said  was  satisfactory  to  him.  Following  this  conversa- 
tion Sadler  addressed  a  letter  to  Walter  accepting  Walter's 
offer  to  sell  the  quarter  section  not  in  controversy  here  and 
inclosing  his  check  for  $200  in  part  payment  of  the  purchase 
price.  He  also  wrote  Walter  that  he  had  closed  a  deal  with 
his  father  to  purchase  the  quarter  section  here  in  contro- 
versy on  the  same  terms  that  Walter  had  made  him  on  the 
other  quarter  section,  and  inclosed  his  check  for  $200  as 
the  first  cash  payment.  He  asked  Walter  to  make  out  con- 
so  1-22 
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tracts  for  the  two  quarter  sections  and  to  forward  them  to 
him  for  his  signature.  Walter  promptly  replied  to  this  let- 
ter, telling  Sadler  that  a  contract  would  be  made  out  and 
forwarded  to  him  for  the  quarter  section  he  had  priced  him, 
but  that  the  quarter  section  here  in  controversy  was  not 
available  and  that  he  could  not  send  him  a  contract  for  that 
piece.  At  the  same  time  he  wrote  his  father,  inclosing  the 
contract  for  the  first  quarter  section,  which  he  directed  his 
father  to  deliver  to  Sadler.  He  also  requested  his  father 
to  find  out  from  Sadler  if  he  should  apply  the  $200  sent 
as  first  payment  on  the  quarter  section  in  controversy  as 
an  additional  payment  on  the  quarter  section  covered  by 
the  contract  which  he  inclosed. 

A  few  days  after  receipt  of  the  letter  from  Walter  ad- 
vising that  the  land  in  controversy  was  not  available  Sad- 
ler went  to  John  G.  Drennan's  office  and  had  a  further 
conversation  with  him  about  the  land.  The  contract  for 
the  quarter  section  that  was  not  in  dispute  was  signed  and 
delivered.  The  two  checks  for  $200  were  applied  on  this 
quarter  section  with  Sadler's  consent,  making  the  initial  pay- 
ment $400.  Sadler  insisted  that  Drennan  had  agreed  to 
sell  him  the  quarter  section  in  dispute,  but  Drennan  told 
him  that  he  could  not  sell  it  because  Davidson  &  McRae 
had  a  right  to  withdraw  it  at  any  time  within  a  year,  and 
that  if  they  wanted  an  extension  of  that  time  he  would 
have  to  give  it  to  them,  because  he  was  in  no  position  to 
have  any  trouble  with  them.  This  conversation  occurred 
about  the  first  of  November,  1909.  Between  that  time  and 
November  6  there  were  other  conversations,  in  which  Sadler 
continued  to  insist  that  he  had  the  right  to  this  land.  No- 
vember 6,  1909,  Sadler  came  to  Drennan's  office,  and  after 
considerable  discussion  Drennan  finally  agreed  to  let  Sad- 
ler have  the  land  if  the  railway  company  released  its  claim 
to  it.  Sadler  wanted  this  agreement  put  in  writing,  and 
the  letter  which  Sadler  claims  is  the  contract  was  dictated 
and  signed  by  Drennan.    This  letter  sets  out  at  some  length 
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the  relations  between  Drennan  and  the  railway  company 
regarding  the  quarter  section  in  dispute,  and  then  states  that 
if  the  railway  company  did  not  take  the  land  under  its  op- 
tion by  July  5,  19 10,  or  within  such  further  time  as  might 
be  granted  on  request,  Drennan  would  give  Sadler  a  ten- 
day  option  to  buy  the  quarter  section  on  the  same  terms 
on  which  he  had  bought  the  other  quarter  section.  Sadler 
took  this  letter  to  his  office  and  immediately  wrote  Drennan 
a  letter  in  which  he  accepted  the  proposition.  There  was 
nothing  in  Drennan's  letter  which  called  for  an  acceptance, 
and  therefore  the  acceptance  adds  nothing  to  what  was 
in  the  letter  itself.  By  his  letter  of  November  6  Drennan 
agreed  to  notify  Sadler  when  the  land  was  for  sale  and  to 
give  Sadler  ten  days  within  which  to  determine  whether 
he  wanted  the  land.  There  was  no  consideration  for  this 
agreement,  and  Drennan  had  a  right  to  repudiate  it  at  any 
time  before  a  contract  of  sale  was  finally  consummated 
under  it. 

Sadler  contends  that  he  had  certain  rights  in  this  quar- 
ter section  by  reason  of  the  conversations  had  with  respect 
thereto  prior  to  November  6,  and  that  his  relinquishment 
of  these  rights  was  the  consideration  for  the  option  agree- 
ment. We  do  not  agree  with  this  contention,  but  we  do 
not  consider  the  point  controlling  if  the  contention  were 
sustained.  As  will  be  seen  later,  Drennan  repudiated  what- 
ever rights  Sadler  had  under  the  letter  of  November  6,  and 
Sadler  took  no  action  against  him  for  more  than  eight  years. 
Drennan  was  mistaken  when  he  stated  in  his  letter  of  No- 
vember 6  that  the  railway  company's  option  expired  July  5, 
1 9 10.  It  did  not  expire  until  August  20,  but,  as  we  have 
said,  the  letter  covering  this  point  had  been  sent  to  Walter 
and  the  date  was  inserted  from  memory.  Still  believing 
that  the  railway  company's  option  expired  July  5,  1910, 
Drennan  wrote  Davidson  &  McRae  at  their  offices  in  Win- 
nipeg on  July  6,  1910,  and  asked  them  if  he  was  at  liberty 
to  sell  the  land.    He  waited  for  a  reply  until  July  14,  and 
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having  received  none,  he  then  addressed  a  letter  to  Sadler 
in  which  he  inquired  if  he  was  ready  then  or  within  ten 
days  from  receipt  of  the  letter  to  purchase  the  land.  Sad- 
ler received  this  letter  on  the  morning  of  the  15th  and  left 
immediately  for  Canada.  He  arrived  at  Outlook  July  19, 
19 10,  and  went  to  the  hotel,  where  he  met  Walter  Drennan. 
There  is  a  dispute  as  to  what  took  place  during  this  conver- 
sation. Sadler  states  that  he  requested  Walter  to  furnish 
him  with  a  couple  of  blank  forms  of  contract,  so  that  if  he 
decided  to  take  the  land  he  could  make  out  the  contract, 
but  that  Walter  refused  to  provide  him  with  the  forms,  and 
that  he  then  took  a  piece  of  hotel  stationery  on  which  he 
wrote  a  demand  on  Walter  to  furnish  him  with  two  blank 
forms  of  their  land  contracts,  so  that  he  might  sign  the 
same  and  forward  them  to  one  Martin,  an  attorney  in  Chi- 
cago whom  he  had  authorized  to  close  the  deal  with  John  G. 
Drennan  upon  receipt  of  instructions  by  telegraph.  In  this 
notice  Sadler  recognized  the  Drennan  letter  of  November  6 
as  an  option,  by  referring  to  the  land  as  land  "which  your 
father  has  heretofore  optioned  to  me."  Sadler  states  that 
Walter  refused  to  receive  this  notice  or  to  have  anything 
to  do  with  him.  Walter  says  that  Sadler  demanded  a  con- 
tract for  the  quarter  section  of  land  in  controversy  and  that 
he  did  not  demand  blank  forms  of  contract;  that  he  told 
Sadler  that  he  could  not  have  the  quarter  section ;  that  the 
railway  company  had  not  released  the  land  to  them  and  that 
it  was  not  for  sale ;  that  he  told  Sadler  that  the  latter  had 
obtained  the  letter  from  his  father  by  misrepresenting  that 
he  (Walter)  had  priced  this  land  to  Sadler;  that  they  had 
some  other  words  about  the  matter  and  that  he  made  it 
clear  to  Sadler  that  he  could  not  have  the  land. 

July  14,  1910,  Davidson  &  McRae  wrote  John  G.  Dren- 
nan, in  reply  to  his  letter  of  July  6,  that  the  railway  com- 
pany would  require  the  quarter  section  of  land  for  its 
purposes  and  that  the  same  would  not  be  available  to  Dren- 
nan for  selection.     Drennan  testifies  that  as  soon  as  he  re- 
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ceived  this  letter  he  called  Sadler's  office  by  telephone  and 
learned  that  Sadler  had  gone  to  Canada;  that  he  talked  to 
a  man  representing  himself  to  be  Martin,  who  said  that 
he  was  authorized  to  act  for  Sadler  with  respect  to  the 
Canada  land,  and  that  he  told  this  man  that  he  had  just  re- 
ceived a  letter  from  Davidson  &  McRae  that  the  quarter 
section  in  question  was  withdrawn  from  his  selections  and 
was  not  for  sale.  July  21,  19 10,  Sadler  wired  Drennan, 
"Will  take  land  Martin  my  Chicago  office  ready  to  make 
payment  and  close  deal  for  me."  On  the  same  day  Martin 
came  to  Drennan's  office  and  told  him  that  Sadler  had  given 
him  a  power  of  attorney  to  close  the  deal  for  the  Canada 
land,  and  that  he  was  there  under  telegraph  instructions 
from  Sadler  to  make  the  first  payment  and  to  sign  the  con- 
tract. Drennan  showed  him  the  letter  from  Davidson  & 
McRae  and  told  him  that  the  land  was  not  for  sale.  Octo- 
ber 19  following,  Sadler  came  to  the  office  of  Drennan  and 
told  him  that  he  had  come  for  the  purpose  of  closing  the 
deal  for  the  land.  Drennan  told  Sadler  that  the  land  had 
been  withdrawn  and  that  he  had  no  further  rights  in  it. 
Sadler  insisted  on  having  the  land  and  suggested  to  Dren- 
nan that  he  compel  the  railway  company  to  let  him  have 
it.  Drennan  told  him  that  he  was  in  no  position  to  have 
trouble  with  the  railway  company,  but  that  Sadler  could 
sue  him  and  the  company  and  thereby  determine  his  rights. 
Sadler  returned  to  his  office,  and,  as  he  had  done  after  prac- 
tically every  interview  he  had  had  with  regard  to  this  land, 
he  immediately  dictated  a  letter  to  Drennan  in  which  he  set 
down  what  he  concluded  had  been  settled  in  the  conversa- 
tion and  what  rights  he  had  gained  thereby.  In  this  letter 
he  told  Drennan  that  he  considered  that  his  rights  to  this 
land  were  superior  to  those  of  anyone  else,  and  then  he 
expressed  the  hope  that  the  land  might  be  delivered  to  him 
at  an  early  date.  April  29,  191 1,  Sadler  again  wrote  Dren- 
nan demanding  the  land.  To  this  letter  Drennan  replied 
May  I :    "On  July  21,  1910,  you  wired  me  from  Saskatche- 
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wan  about  this  land,  and  your  Mr.  Martin  on  the  morning 
of  the  22d,  as  I  recall  it,  called  at  my  office,  and  I  explained 
to  him,  showing  him  the  correspondence,  that  this  deal  was 
off  and  that  you  could  not  have  the  land.  On  your  return 
I  explained  to  you  the  same.  All  I  can  do  is  to  repeat  to 
you  what  I  said  to  Mr.  Martin  and  to  you.  If  you  ever 
had  any  binding  contract  with  me  in  regard  to  this  land 
it  was  broken  July  22,  19 10.  I  explained  this  to  you  care- 
fully several  times,  and  all  I  can  say  is,  that  if  you  feel 
that  you  have  any  legal  claim  upon  me  on  account  of  this 
land  it  has  existed  from  July  22,  1910,  and  you  are  at  lib- 
erty to  bring  suit  therefor  if  you  desire.  If  you  do  so,  let 
me  know  and  I  will  enter  my  appearance  and  we  will  end 
the  matter."  May  6,  191 1,  Sadler  replied  to  Drennan's  let- 
ter, repeating  his  demand  for  the  land.  In  this  letter  he 
said,  among  other  things :  "I  further  recognize  that  I  have 
at  least  five  years  from  last  July  in  which  to  institute  any 
action  for  damages  in  this  matter,  and  the  damages  will 
grow  with  the  lapse  of  time,  for  this  land  is  increasing  in 
value."  In  this  letter,  and  many  previous  letters,  Sadler 
expressed  the  hope  that  this  misunderstanding  might  be 
settled  without  litigation  because  of  the  intimate  and  long- 
standing friendship  existing  between  the  parties.  Drennan 
replied  to  this  letter  on  May  8,  and  added  his  regrets  that 
it  looked  as  if  a  lawsuit  might  be  necessary  to  settle  their 
troubles,  but  stated  emphatically  that  he  had  repudiated 
whatever  rights  Sadler  had  under  the  letter  of  November 
6,  1909,  and  that  he  considered  the  matter  closed. 

So  far  as  the  record  shows  there  were  no  other  conver- 
sations or  letters  which  passed  between  the  parties  for  more 
than  six  years.  May  28,  191 7,  Sadler  again  wrote  Dren- 
nan regarding  the  land,  and  asked  him  if  he  was  willing 
to  take  up  the  matter  with  a  view  to  settling  the  controversy 
without  litigation.  Drennan  replied  that  he  had  no  interest 
in  the  land  and  refused  to  have  any  further  discussion  of 
the  matter.    Sadler  replied,  again  expressing  his  regret  that 
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the  matter  could  not  be  settled  without  litigation  but  still 
insisting  that  he  was  entitled  to  the  land,  and  stating  that 
he  saw  no  other  way  in  which  to  enforce  his  rights  than 
by  beginning  suit.  Shortly  after  this  Sadler  went  to  Can- 
ada and  examined  the  records.  June  lo,  19 17,  he  found 
that  the  title  to  this  land  was  in  John  G.  Drennan.  Seven 
years  had  passed  since  Drennan  had  unqualifiedly  repudi- 
ated whatever  rights  Sadler  had  under  the  option  agreement, 
and  yet  Sadler  had  taken  no  action  to  compel  the  perform- 
ance of  the  agreement.  The  Drennans  testify  that  John  G. 
Drennan  had  had  no  interest  in  this  quarter  section  of  land 
since  July  14,  19 10;  that  Walter  Drennan  had  rendered 
valuable  services  to  the  railway  company  in  regard  to  dis- 
posing of  its  lands,  and  that  when  the  railway  company 
finally  decided  not  to  use  the  quarter  section  for  town  site 
purposes  it  conveyed  the  land  to  him ;  that  title  was  taken 
in  the  name  of  John  G.  Drennan  because  Walter  was  at 
that  time  contemplating  enlistment  in  the  Canadian  army 
for  overseas  service;  that  the  title  remained  in  the  name 
of  John  G.  Drennan  until  Walter  had. been  rejected;  that 
Drennan  did  not  convey  the  land  to  Walter  until  June  23, 
1917,  and  that  the  transfer  was  placed  on  record  four  days 
later.  In  January,  1918,  Walter  enlisted  in  the  army  of  the 
United  States  and  remained  in  the  seryice  until  May,  19 19. 

Sadler  claims  that  this  quarter  section  was  priced  to  him 
at  $12.50  an  acre,  and  all  the  testimony  shows  that  it  was 
worth  not  more  than  $15  an  acre  in  19 10,  when  the  land 
was  withdrawn  from  the  market.  At  that  time  the  land 
lay  at  least  seven  miles  from  a  railroad.  It  is  now  within 
two  miles  of  two  railroads, — ^the  Canadian  Pacific  and  the 
Canadian  Northern.  It  has  been  under  cultivation  for  sev- 
eral years  and  is  worth  at  least  $50  or  $60  an  acre. 

On  the  material  points  in  this  case  the  testimony  is  in 
hopeless  conflict.  Considering  fairly  all  the  evidence,  the 
most  that  can  be  said  is  that  it  is  equally  balanced.  Before 
a  court  of  equity  can  grant  specific  performance  the  rights 
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of  the  complainant  must  be  established  by  a  preponderance 
of  the  evidence.  It  follows,  therefore,  that  where  the  evi- 
dence is  equally  balanced  the  chancellor  can  do  nothing  but 
deny  the  relief.  The  chancellor  saw  and  heard  the  wit- 
nesses and  was  in  a  better  position  to  weigh  their  testimony 
than  we  are.  We  will  not  set  aside  his  finding  unless  we 
can  say  that  it  was  against  the  manifest  weight  of  the  evi- 
dence. We  have  not  attempted  to  set  out  in  detail  all  the 
correspondence  or  all  the  conversations  out  of  which  this  liti- 
gation arises,  but  we  think  from  what  we  have  said  it  is  man- 
ifest that  the  finding  of  the  chancellor  cannot  be  disturbed. 
The  decree  is  affirmed.  £,^^^^  ^^^^^^ 


(No.  14 1 37. — Decree  affirmed.) 

Daisy  Hart  et  al.  Plaintiffs  in  Error,  vs.  John  L.  Tay- 
lor et  al.  Defendants  in  Error. 

Opinion  filed  December  22,  ip2i — Rehearing  denied  Feb.  21,  ip22. 

1.  Wills — present  gift  to  charity  does  not  violate  rule  against 
perpetuities.  The  rule  against  perpetuities  is  for  the  purpose  of 
preventing  the  creation  of  interests  in  real  estate  to  take  effect  on 
the  happening  of  remote  contingencies,  and  as  the  rule  does  not 
apply  to  interests  which  are  vested,  a  present  gift  to  trustees  for 
a  charitable  use  does  not  violate  the  rule. 

2.  Charities — fact  that  trustees  receive  compensation  does  not 
defeat  devise  to  charity.  The  provisions  of  a  will  making  a  gift 
to  charity  are  not  defeated  by  the  fact  that  it  is  provided  that  the 
tnistees  of  the  charitable  use  shall  receive  fees  and  compensation 
for  their  services. 

3.  Same — charitable  institution  does  not  lose  its  charitable  char- 
acter because  some  are  required  to  pay  for  its  benefits.  A  char- 
itable institution  does  not  lose  its  charitable  character  by  reason  of 
the  fact  that  those  recipients  of  its  benefits  who  are  able  to  pay 
are  required  to  do  so,  Where  no  profit  is  made  and  the  amounts 
received  are  applied  in  furthering  its  charitable  purpose  and  its 
benefits  are  refused  to  none  on  account  of  inability  to  pay  therefor, 

4.  Same — when  gift  to  charity  is  sufficiently  definite.  A  pro- 
vision in  a  will  for  a  gift  of  the  residue  and  remainder  of  the  es- 
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tate  of  the  testatrix  to  trustees,  with  directions  to  convert  it  into 
money  for  purchasing  a  suitable  site  and  the  erecting  of  a  hospital 
thereon  in  the  village  of  Libertyville  "for  the  use  of  the  inhab- 
itants of  Libertyville  and  vicinity,"  is  sufficiently  definite  to  give  a 
court  of  chancery  authority  to  enforce  the  gift  should  it  be  denied 
by  the  trustees. 

5.  Same — a  hospital  is  a  charitable  institution  although  patients 
who  have  means  are  required  to  pay.  Gifts  for  the  purpose  of  es- 
tablishing or  maintaining  hospitals  for  the  benefit  of  the  sick,  in- 
jured, infirm,  needy  or  other  persons  in  unfortunate  circumstances 
are  gifts  to  charities,  and  a  gift  for  such  a  purpose  is  not  invalid 
as  a  charity  because  it  does  not  impose  poverty  as  a  condition  for 
admittance  nor  because  the  patients  who  have  means  are  expected 
to  contribute  to  its  support  and  development. 

Stone,  C.  J.,  Cartwright  and  Dunn,  J  J.,  dissenting. 

Writ  of  Error  to  the  Circuit  Court  of  Lake  county; 
the  Hon.  Ci^ire  C.  Edwards,  Judge,  presiding. 

Ei*A,  Grover  &  March,  (Justin  K.  Orvis,  and  Na- 
than E.  Utt,  of  counsel,)  for  plaintiffs  in  error. 

Edward  J.  Brundage,  Attorney  General,  Ai^bert  D. 
RoDENBERG,  Cooke,  Pope  &  Pope,  and  Benjamin  H.  Mii,- 
ivER,  for  defendants  in  error. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court : 

Elizabeth  Condell  died  testate  August  26,  191 7,  leaving 
plaintiffs  in  error  her  heirs-at-law.  She  directed  the  pay- 
ment of  her  debts  and  the  erection  of  a  monument,  and  by 
the  second  clause  gave  a  piece  of  real  estate  to  Daisy  Hart. 
By  the  third  clause  of  her  will  she  gave  the  residue  of  her 
estate,  consisting  of  real  and  personal  property,  to  three 
trustees,  with  directions  that  it  be  converted  into  money 
and  the  money  used  for  purchasing  a  suitable  site  in  the 
village  of  Libertyville  and  for  erecting  thereon  a  hospital, 
to  be  known  as  the  Condell  Memorial  Hospital,  "for  the 
use  of  the  inhabitants  of  Libertyville  and  vicinity,  to  which 
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hospital  all  licensed  physicians  shall  have  access  for  them- 
selves or  their  patients."  Plaintiffs  in  error  filed  a  bill  to 
set  aside  the  will  for  the  reason  that  it  is  void  for  uncer- 
tainty, that  it  violates  the  law  respecting  perpetuities,  and 
that  the  provisions  thereof  do  not  create  or  apply  to  a  pub- 
lic charity.  A  demurrer  was  sustained  to  the  amended  bill, 
and  the  court  dismissed  the  suit  for  want  of  equity. 

Plaintiffs  in  error  contend  that  the  bequest  creates  a  per- 
petuity and  that  it  is  void  unless  it  is  to  charity.  In  Ingra^ 
ham  V.  Ingraham,  169  111.  432,  we  said:  "The  statute  of 
43  Elizabeth,  chap.  4,  known  as  the  Statute  of  Charitable 
Uses,  is  in  force  in  this  State,  and  operates  to  exclude  con- 
veyances and  devises  for  such  uses  from  the  operation  of 
the  rule  against  perpetuities."  The  rule  against  perpetuities 
forbids  the  creation  of  future  interests  in  real  estate  which 
will  not  vest  within  a  life  or  lives  in  being  at  the  creation 
of  the  interest  and  twenty-one  years  thereafter.  The  rule 
has  been  established  by  judicial  decisions,  and  its  purpose 
is  to  prevent  the  creation  of  interests  to  take  effect  on  the 
happening  of  remote  contingencies.  It  does  not  apply  to 
interests  which  are  vested.  {Brown  v.  Br  own,  247  111.  528. ) 
There  is  no  contingent  interest  created  by  this  will.  It  is 
a  present  gift  of  the  property  in  question  to  trustees  in 
trust,  and  if  the  gift  is  to  charity  it  does  not  violate  the 
rule  against  perpetuities.    Jansen  v.  Godair,  292  111.  364. 

The  language  of  the  will  is  sufficiently  definite  to  create 
a  trust ;  the  subject  of  the  trust  is  definite,  being  the  resi- 
due and  remainder  of  the  estate  of  the  testatrix;  and  the 
object  of  the  trust  is  sufficiently  definite,  being  the  inhab- 
itants of  the  village  of  Libertyville  and  vicinity.  Grand 
Lodge  v.  Board  of  Review,  281  111.  480;  Trustees  of  New 
Castle  Common  v.  Megginson,  (Del.)  yy  Atl.  565. 

Plaintiffs  in  error  do  not  contend  that  the  rule  against 
perpetuities  applies  if  this  gift  is  for  a  charitable  use,  but 
they  contend  that  a  gift  for  a  hospital  is  not  a  gift  to  a  char- 
ity but  to  a  private  business  enterprise.    One  reason  assigned 
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to  support  their  contention  is  that  the  will  provides  that 
the  trustees  shall  receive  fees  and  compensation  for  their 
services,  but  we  have  already  held  that  this  does  not  de- 
feat the  provisions  of  a  will  providing  for  a  gift  to  char- 
ity.   Crerar  v.  Williams,  145  111.  625. 

It  is  next  argued  that  the  trustees  may  exclude  all  poor 
people  and  charge  all  patients  and  conduct  it  for  profit  if 
they  so  desire.  An  institution  does  not  lose  its  charitable 
character  by  reason  of  the  fact  that  those  recipients  of  its 
benefits  who  are  able  to  pay  are  required  to  do  so,  where 
no  profit  is  made  and  the  amounts  received  are  applied  in 
furthering  its  charitable  purpose  and  its  benefits  are  refused 
to  none  on  account  of  inability  to  pay  therefor.  {Congre- 
gational Publishing  Society  v.  Board  of  Review,  290  111. 
108;  Northwestern  University  v.  Wesley  Hospital,  290  id. 
205 ;  Sisters  of  St.  Francis  v.  Board  of  Review,  231  id.  317 ; 
Carter  v.  Whitcomb,  74  N.  H.  482,  69  Atl.  779. )  There  is 
nothing  in  the  will  to  indicate  that  the  hospital  to  be  estab- 
lished is  to  be  maintained  for  profit. 

The  will  provides  the  hospital  is  for  "the  use  of  the  in- 
habitants of  the  village  of  Libertyville  and  vicinity,  to  which 
hospital  all  licensed  physicians  shall  have  access  for  them- 
selves or  their  patients."  The  argument  of  plaintiffs  in 
error  that  all  licensed  physicians  m  the  world  and  their  pa- 
tients may  use  the  hospital  is  not  sound.  The  will  plainly 
says  that  the  hospital  is  for  the  use  of  all  licensed  physi- 
cians  in  the  village  of  Libertyville  and  vicinity,  and  for  their 
patients  residing  in  and  near  the  village.  The  clear  intent 
of  the  testatrix  as  expressed  in  her  will  is  that  all  the  in- 
habitants of  the  village  of  Libertyville  and  vicinity  will  have 
access  to  the  hospital, — the  rich  and  the  poor  alike, — and 
a  court  of  chancery  would  have  ample  authority  to  enforce 
this  intent  if  it  were  denied  by  the  trustees.  Crerar  v.  Wil- 
Hams,  supra. 

Gifts  for  the  purpose  of  establishing  or  maintaining  hos- 
pitals for  the  benefit  of  the  sick,  injured,  infirm,  needy  or 
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other  persons  in  unfortunate  circumstances  are  recognized 
by  the  courts  as  charitable.  A  gift  for  such  a  purpose  is 
not  invalid  as  a  charity  because  it  does  not  impose  poverty 
as  a  condition  for  admittance  or  because  the  patients  who 
have  means  are  expected  to  contribute  to  its  support  and 
development.  Sickness,  pain  and  suffering  are  the  heritage 
of  all.  No  man  can  be  so  rich  or  so  circumstanced  as  to 
be  exempt  from  this  condition.  If  so  overtaken,  is  charity 
to  withhold  its  administrations  because  the  stricken  sufferer 
may  not  be  poor?  Is  the  Samaritan  to  refuse  to  bind  up 
the  wounds  of  the  unconscious  man  on  the  wayside  because 
he  may  have  means  to  pay  a  physician?  Charity,  whether 
public  or  private,  sees  the  need,  or  want,  or  affliction,  or 
suffering,  and  its  first  concern  is  to  bring  relief.  The 
question  whether  the  recipient  is  able  to  pay  is  the  merest 
incident  and  of  minor  importance.  The  rich  should  not  be 
turned  away  because  of  their  wealth  nor  the  poor  because 
of  their  poverty.  In  Buchanan  v.  Kennard,  234  Mo.  117, 
37  L.  R.  A.  (N.  S.)  993,  25  Ann.  Cas.  50,  the  court  held 
that  a  bequest  in  trust  for  the  purpose  of  erecting  and 
maintaining  a  hospital  for  sick  and  injured  persons  under 
the  auspices  of  the  Methodist  Episcopal  church,  under  such 
regulations  as  the  trustees  should  from  time  to  time  estab- 
lish and  maintain,  was  a  valid  bequest  to  charity,  and  further 
held  that  the  argument  that  it  was  not  restricted  to  the  poor 
was  fallacious. 

In  Thornton  v.  Franklin  Square  House,  200  Mass.  465, 
86  N.  E.  909,  the  court  was  considering  an  institution  es- 
tablished for  "providing  a  home  for  working  girls  at  mod- 
erate cost."  In  discussing  whether  this  institution  was  a 
public  charity  the  court  said :  "It  is  established  for  an  in- 
definite class  of  the  general  public  who  oftentimes,  by  rea- 
son of  low  wages  or  limited  means,  are  unable  to  provide 
themselves  with  sufficient  sustenance  and  clothing,  and  con- 
currently secure  the  comforts,  with  the  educational  and  ethi- 
cal environment,  of  a  home  devoted  solely  to  their  welfare. 
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In  practical  operation,  as  well  as  in  design,  working  girls 
are  aflforded  a  homelike  place  in  which  to  live,  at  prices  for 
board,  washing  and  lodging  alone,  as  cheap,  or  cheaper,  than 
they  could  be  obtained  by  them  under  similar  surroundings 
as  to  respectability  and  incentives  to  the  proper  conduct 
of  life.  A  matron  and  resident  nurse,  whom  it  pays  for 
their  services,  are  in  constant  attendance,  while  free  medi- 
cal attendance  is  furnished  by  physicians  who  serve  on  the 
hospital  staff  without  pay.  A  library,  with  weekly  enter- 
tainments, and  lectures  during  the  winter  months,  are  also 
provided.  To  found,  equip,  maintain  and  contribute  a  home 
of  this  description  for  working  girls,  where  at  an  outlay 
within  their  means  they  can  obtain  for  the  bare  cost  shelter 
and  maintenance,  and  also  free  of  expense  be  provided  with 
large  opportunities  for  mental  and  moral  improvement,  and, 
if  sick,  with  proper  medical  attendance,  constitutes  in  law  a 
public  charity."  The  fact  that  this  home  might  have  been 
self-sustaining  did  not  take  it  out  of  the  class  of  charities. 

In  In  re  MacDozveWs  will,  217  N.  Y.  454,  H2  N.  E. 
177,  the  court  was  considering  a  bequest  to  trustees  to  be 
used  to  establish  "a  home  for  refined,  educated,  Protestant 
gentlewomen,"  and  it  was  held  that  such  a  home  was  a  pub- 
lic charity,  and  that  it  was  not  necessary  to  find  that  the 
inmates  were  to  be  paupers  in  order  to  so  classify  it.  In 
5  R.  C.  L.  334,  the  editors  say  under  the  subject  "Chari- 
ties:" "It  is  universally  held  that  a  gift  of  property  for 
the  establishment  of  a  hospital  is  a  valid  charitable  gift." 
To  the  same. effect  is  the  reasoning  in  Dykeman  v.  Jenkincs, 
179  Ind.  549,  loi  N.  E.  1013,  and  Webster  v.  Wiggin, 
19  R.  I.  73,31  Atl.  824. 

The  only  sound  conclusion  to  be  reached  under  the 
authorities  is  that  the  bequest  under  the  third  clause  of 
testatrix's  will  was  a  valid  present  gift  to  charity. 

Decree  affirmed. 

Stone,  C.  J.,  and  Cartwright  and  Dunn,  JJ.,  dis- 
senting. 
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(No.  14 1 98. — Reversed  and  remanded.) 

The  Peopi^e  ex  rel.  Roy  W.  Bracher,  County  Collector, 

Appellant,  vs.  E.  V.  Orvis  et  al.  Appellees. 

Opinion  filed  December  22,  ip2i — Rehearing  denied  Feb.  10,  ip22, 

1.  Taxes — what  constitutes  an  equalization  of  assessments. 
Equalization  of  assessments  is  the  adjustment  of  aggregate  val- 
ues of  property  as  between  different  taxing  districts,  so  that  the 
value  of  the  whole  tax  imposed  upon  each  taxing  district  shall  be 
justly  proportioned  to  the  value  of  the  taxable  property  within  its 
limits  and  so  that  one  county  or  taxing  district  shall  not  pay  a 
higher  tax  in  proportion  to  the  value  of  its  taxable  property  than 
another,  but  the  act  of  a  board  of  review  in  changing  the  assess- 
ment in  only  one  city  or  taxing  district  of  the  county  is  neverthe- 
less an  equalization  of  assessments  in  such  territory. 

2.  Same — property  owners  must  take  notice  of  statutes  for  as- 
sessment of  property.  Property  owners  are  bound  to  take  notice 
of  statutes  for  the  assessment  of  property  for  taxation,  but  the 
action  of  a  board  of  review  in  making  an  original  assessment  or 
in  changing  an  individual  assessment  must  be  with  notice  and  an 
opportunity  to  contest  the  justness  of  the  assessment. 

3.  Same — constitutional  provision  for  uniformity  of  taxation  is 
mandatory.  The  provision  in  section  i  of  article  9  of  the  con- 
stitution for  uniformity  of  taxation  is  a  mandate  to  taxing  au- 
thorities and  lies  at  the  foundation  of  all  taxing  power,  for  the 
reason  that  one  property  owner  should  not  be  compelled  to  pay 
a  greater  proportion  of  taxes,  according  to  the  value  of  his  prop- 
erty, than  another. 

4.  Same — paragraph  3  of  section  33  of  Revenue  act  of  i8p8, 
providing  for  equalisation  of  assessments,  is  not  invalid.  Para- 
graph 3  of  section  35  of  the  Revenue  act  of  1898,  (Laws  of  1898, 
p.  48,)  providing  for  the  equalization  of  assessments  in  any  tax- 
ing district  which  are  found  to  be  too  low  or  too  high,  does  not 
violate  the  due  process  of  law  provision  of  the  bill  of  rights  in 
permitting  a  board  of  review  to  make  a  horizontal  raise  of  an  as- 
sessment by  notice  to  at  least  fifty  property  owners  in  the  taxing 
district,  although  personal  notice  is  not  given  to  every  owner  in 
the  district. 

5.  Same — equalisation  of  assessments  is  not  exercise  of  judicial 
power.  Boards  of  assessors,  boards  of  supervisors  and  boards 
of  equalization  in  reviewing  or  equalizing  assessments  of  taxes, 
though  acting  judicially,  are  not  courts  and  do  not  exercise  the 
judicial  powers  of  courts  in  so  doing. 
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6.  Same — minutes  of  board  of  review  need  not  be  introduced  in 
collector's  proceeding.  The  statute  does  not  require,  on  an  appli- 
cation by  the  county  collector  for  judgment  for  taxes,  that  the  min- 
utes of  the  board  of  review  be  put  in  evidence  to  show  the  vote 
of  each  member  on  the  proposition  for  equalization  of  assessments. 

AppEai,  from  the  County  Court  of  Lake  county;  the 
Hon.  Perry  L.  Persons,  Judge,  presiding. 

AsHBEL  V.  Smith,  State's  Attorney,  (Arthur  Bulk- 
i,EY,  of  counsel,)  for  appellant. 

Cooke,  Pope  &  Pope,  and  Rai,ph  J.  Dady,  for  appellees. 

Mr.  Chief  Justice  Stone  delivered  the  opinion  of  the 
court: 

The  county  court  of  Lake  county  sustained  objections 
of  appellees  and  others  to  that  portion  of  the  general  tax 
for  the  year  1920  which  was  included  in  a  horizontal  raise 
of  thirty  per  cent  made  by  the  board  of  review  for  that  year 
on  all  lands  and  improvements  in  the  city  of  Waukegan. 

On  July  26,  1920,  the  board  of  review  of  Lake  county 
sent  to  169  owners  of  real  estate  in  the  city  of  Waukegan 
a  notice  by  mail,  as  required  by  paragraph  3  of  section  35 
of  the  act  entitled  "An  act  for  the  assessment  of  property 
and  providing  the  means  therefor,  and  to  repeal  a  certain 
act  therein  named,"  (Laws  of  1898,  p.  48,)  to  the  effect 
that  on  August  18,  1920,  said  board  would  consider  and 
take  such  action  as  it  deemed  proper  to  increase  the  entire 
assessment  of  real  estate,  together  with  the  improvements 
thereon,  located  within  the  corporate  limits  of  said  city, 
county  and  State,  and  to  equalize  the  assessment  of  real  es- 
tate and  improvements  thereon  located  therein,  by  increas- 
ing or  reducing  the  amounts  thereof,  or  such  portion  as  in 
the  opinion  of  the  board  of  review  would  be  necessary  to 
create  a  just  assessment  of  such  real  estate  and  improve- 
ments. On  August  18  the  board  met,  with  all  members 
present,  and  certain  owners  of  real  estate  in  the  city  of 
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Waukegan,  among  whom  was  appellee  Orvis,  appeared  in 
person.  After  a  hearing  the  board  took  the  matter  under 
advisement  and  reserved  its  decision  until  a  later  date  and 
then  adjourned  to  August  19,  1920.  The  board  met  again 
on  September  i,  1920,  pursuant  to  adjournment,  with  all 
members  present,  and  caused  to  be  entered  of  record  a  find- 
ing that  on  the  26th  day  of  July,  1920,  a  notice  of  a  pro- 
posed increase  in  the  assessment  of  real  estate  in  the  city 
of  Waukegan  was  mailed  to  more  than  fifty  owners  of  real 
estate  within  the  corporate  limits  of  said  city ;  that  on  the 
i8th  day  of  August,  being  the  date  set  in  said  notice  for  a 
hearing  on  the  matters  therein  contained,  a  hearing  was  had 
pursuant  to  said  notice,  and  that  the  board  being  fully  ad- 
vised in  the  premises,  found  that  the  assessment  of  real 
estate  and  improvements  thereon  within  the  city  of  Wau- 
kegan was  not  made  upon  a  proper  basis  by  the  assessor  in 
the  quadrennial  assessment  made  in  the  year  19 19  and  that 
said  real  estate  and  improvements  thereon  as  the  same  was 
fixed  by  the  assessor  was  thirty  per  cent  too  low,  and  there- 
upon the  board  of  review  caused  to  be  entered  of  record 
an  order  that  said  assessment  be  raised  horizontally,  and 
directed  the  clerk  to  make  the  necessary  changes  on  the  as- 
sessment books  and  that  the  assessment  for  the  year  1920 
be  fixed  as  thereby  ordered.  On  October  2,  1920,  the 
board  of  review  again  met  pursuant  to  adjournment,  with 
all  members  present,  and  signed  the  assessment  books  and 
turned  the  same  over  to  the  county  clerk,  and  attached 
thereto  the  affidavit  required  by  section  38  of  the  above 
entitled  act.  The  county  clerk  extended  the  taxes  against 
the  lands  of  appellees  on  the  basis  of  this  thirty  per  cent 
raise.    Lake  county  has  less  than  100,000  inhabitants. 

After  a  hearing  before  the  county  court  the  objections 
of  appellees  were  sustained,  on  the  ground  that  paragraph  3 
of  section  35  of  the  above  entitled  act  is  unconstitutional, 
and  judgment  was  entered  denying  the  application  of  the 
county  treasurer  for  judgment. 
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But  two  questions  are  presented  in  this  record.  The 
first  is  as  to  the  constitutionality  of  paragraph  3  of  sec- 
tion 35  of  the  general  Revenue  act  of  1898 ;  and  the  sec- 
ond is  whether  or  not  such  act,  if  valid,  has  been  com- 
plied with. 

It  is  urged  under  the  first  objection  that  the  action  of 
the  board  in  making  a  horizontal  raise  of  thirty  per  cent, 
and  the  provision  of  the  statute  authorizing  it,  violated  the 
constitutional  requirement  as  to  due  process  of  law.  It  is 
evident  from  the  record  of  the  notices  sent  out  by  the  board 
of  review,  and  the  proceedings"had  thereimder,  that  it  was 
acting  under  that  provision  in  paragraph  3  of  section  35 
of  the  act  in  question  which  provides  that  the  board  of 
review  shall  "increase  or  reduce  the  entire  assessment  of 
either  real  or  personal  property,  or  both,  or  of  any  class 
included  therein  if  in  their  opinion  the  assessment  has  not 
been  made  upon  the  proper  basis,  or  equalize  the  assess- 
ments of  real  or  personal  property  by  increasing  or  reduc- 
ing the  amount  thereof,  in  aliy  township  or  part  thereof, 
or  any  portion  of  the  county,  as  may,  in  their  opinion,  be 
just,  but  the  assessment  of  any  class  of  property,  or  of  any 
township,  or  part  thereof,  or  any  portion  of  the  county,  shall 
not  be  increased  until  the  board  shall  have  notified  not  less 
than  fifty  of  the  owners  of  property  in  such  township,  or 
part  thereof,  or  portion  of  the  county  of  such  proposed 
increase  and  given  them,  or  anyone  representing  them,  or 
other  citizens  of  said  territory,  an  opportunity  to  be  heard.'.' 
It  is  an  attempt  on  the  part  of  the  board  of  review  to 
equalize  the  assessments  of  real  estate  and  the  improve- 
ments thereon  within  the  city  of  Waukegan. 

Equalization  of  assessments  is  the  adjustment  of  aggre- 
gate values  of  property  as  between  different  taxing  districts, 
so  that  the  value  of  the  whole  tax  imposed  upon  each  tax- 
ing district  shall  be  justly  proportioned  to  the  value  of  the 
taxable  property  within  its  limits,  in  order  that  one  coimty 
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or  taxing  district  shall  not  pay  a  higher  tax  in  proportion 
to  the  value  of  its  taxable  property  than  another.  (37  Cyc. 
1073.)  In  this  case,  while  it  is  true,  as  urged,  that  the 
board  of  review  did  not  take  any  action  with  reference  to 
equalizing  the  assessments  of  any  other  taxing  district  in 
Lake  county,  yet  such  fact  does  not  show  that  the  act  of 
the  board  was  not  one  equalizing  the  assessments  of  val- 
ues in  the  city  of  Waukegan.  The  board  in  its  notice  stated 
that  the  question  of  such  equalization  would  be  considered. 
The  board  had  before  it  the  values  as  assessed  in  other 
taxing  districts  of  the  county,  and  it  is  clear  from  the  stat- 
ute that  it  was  not  necessary  that  it  change  the  assessment 
throughout  the  county. 

It  is  not  contended  that  the  board  of  review  had  no 
power  to  equalize  the  assessments,  but  the  argument  is  that 
in  order  for  the  provision  to  be  constitutional  the  act  should 
require  the  giving  of  notice  to  every  property  owner  af- 
fected, and  counsel  have  cited  a  number  of  cases  wherein 
it  has  been  held  that  the  board  of  review  may  not  raise  the 
assessment  on  an  individual's  property  without  so  inform- 
ing him,  either  by  personal  notice  or  by  some  general  no- 
tice which  is  reasonably  certain  to  reach  him  and  which  fixes 
the  place  and  time  of  the  meeting,  of  which  he  must  take 
notice.  In  Carney  v.  People,  210  111.  434,  it  was  held  that 
property  owners  are  bound  to  take  notice  of  the  statute, 
but  that  a  property  owner  is  not  required  to  take  notice  of 
the  action  of  a  board  of  review  in  making  an  original  assess- 
ment against  him,  but  that  he  is  entitled  to  a  hearing  and 
an  opportunity  to  contest  the  justness  of  the  assessment. 
To  the  same  effect  is  People  v.  St,  Louis  Bridge  Co,  281 
111.  462,  and  cases  there  cited. 

As  regards  an  original  assessment  or  the  change  of  an 
individual  assessment,  there  is  no  doubt  but  that  the  rule 
contended  for  is  well  established.  But  such  is  not  the  situ- 
ation here.  Section  i  of  article  9  of  the  constitution  pro- 
vides :    "The  General  Assembly  shall  provide  such  revenue 
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as  may  be  needful  by  levying  a  tax,  by  valuation,  so  that 
every  person  and  corporation  shall  pay  a  tax  in  proportion 
to  the  value  of  his,  her  or  its  property — such  value  to  be 
ascertained  by  some  person  or  persons,  to  be  elected  or  ap- 
pointed in  such  manner  as  the  General  Assembly  shall  di- 
rect, and  not  otherwise ;  *  *  *  in  such  manner  as  it  shall 
from  time  to  time  direct  by  general  law,  uniform  as  to  the 
class  upon  which  it  operates."  This  provision  of  the  con- 
stitution is  a  mandate  issued  to  taxing  authorities  to  require 
uniformity  of  taxation.  This  principle  lies  at  the  founda- 
tion of  all  taxing  power,  for  the  reason  that  one  man  should 
not  be  compelled  to  pay  a  greater  proportion  of  taxes  ac- 
cording to  the  value  of  his  property  than  another.  (Peo- 
ple's Gas  Light  Co,  v.  Stuckart,  286  111.  164.)  In  compli- 
ance with  this  mandate  of  the  constitution,  the  legislature, 
by  paragraph  3  of  section  35  of  the  general  Revenue  act 
of  1898,  has  provided  that  a  board  of  review  upon  its  own 
motion,  if  in  its  opinion  the  assessment  has  not  been  made 
upon  a  proper  basis  so  that  it  is  equalized  with  the  other 
taxing  districts  of  the  county,  shall  review  such  taxes,  and 
upon  notice  as  there  provided  to  fifty  or  more  property  own- 
ers of  the  taxing  district,  proceed  to  consider  whether  or 
not  the  valuations  in  the  district  shall  be  raised  or  lowered 
to  equalize  them  with  the  other  districts  in  the  county.  It 
will  be  seen,  therefore,  that  this  act  of  the  board  of  review 
is  not  one  of  originating  assessments,  and  while  in  a  hori- 
zontal raise  of  the  property  in  any  taxing  district  the  prop- 
erty of  each  individual  in  such  district  is  affected,  such  a 
situation  is  not  to  be  confused  with  that  where  the  board 
of  review  seeks  to  raise  the  valuation  of  the  property  of  an 
individual  tax-payer  without  regard  to  its  relation  to  other 
property  in  the  taxing  district.  Of  the  latter  cases  are  those 
cited  by  appellees. 

The  question  whether  or  not  notice  to  each  tax-payer 
is  necessary  in  order  to  give  the  board  of  review  authority 
to  equalize  an  assessment  by  a  horizontal  raise  has  not  been 
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directly  passed  upon  in  this  State.  The  action  of  the  board 
of  review  of  this  same  county  was  before  this  court  in  Peo- 
ple V.  Abraham,  295  111.  582,  and  People  v.  Vail,  296  id.  61, 
where  it  was  held  that  section  35  of  the  general  Revenue 
act  was  not  complied  with,  but  the  constitutionality  of  that 
section  was  not  discussed.  The  duties  discharged  by  the 
board  of  review  under  paragraph  3  of  section  35  are  simi- 
lar to  those  discharged  by  the  State  Board  of  Equalization 
in  equalizing  property  values.  The  State  Board  of  Equali- 
zation has  power,  after  a  levy  of  an  assessment  has  been 
made  and  returned,  to  raise  the  assessment  in  an  entire 
county,  if  in  its  judgment  such  appears  necessary  in  order 
to  bring  about  equality  or  imiformity  of  taxation.  It  has 
never  been  held  that  the  board  of  review  or  the  State  Board 
of  Equalization,  in  equalizing  taxes,  must  give  notice  to 
every  property  owner  in  the  taxing  district  affected  where 
the  property  valuation  in  such  taxing  district  is  raised,  and, 
indeed,  to  require  that  such  be  done  would  make  the  mat- 
ter of  assessment  and  equalization  of  taxes  wholly  imprac- 
ticable and  impossible. 

The  question  raised  on  this  record  has  been  directly 
passed  upon  by  courts  of  other  jurisdictions.  In  Hubbard 
V.  Goss,  157  Ind.  485,  the  question  was  raised  on  a  statute 
similar  to  section  35  of  the  general  Revenue  act,  the  statute 
there  requiring  that  the  board  should  inquire  as  to  the  val- 
uation of  property  and  make  such  changes  as  may  be  nec- 
essary to  equalize  the  property  of  the  county  as  between 
townships  or  divisions  of  townships.  That  section  made  no 
provision  for  notice.  It  was  there  held  that  such  want  of 
notice  did  not  violate  the  due  process  clause  of  the  consti- 
tution. In  that  case  a  distinction  is  drawn  between  the  stat- 
ute requiring  equalization  and  one  (also  similar  to  ours) 
requiring  notice  to  the  individual  property  owner  before  his 
property  assessment  shall  be  increased,  it  there  being  held 
that  all  the  notice  that  was  required  in  the  former  case  was 
the  general  notice  of  the  law  which  designated  the  time  and 
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place  of  the  meeting  of  the  board  of  review,  and  that  the 
fact  that  the  valuation  of  each  tax-payer's  property  within 
the  township  or  division  would  be  increased  by  the  order 
of  the  board  of  review  did  not  render  such  action  of  the 
board  of  review  obnoxious  to  any  provision  of  the  consti- 
tution regarding  due  process,  and  that  the  statute  requiring 
no  notice  was  not  imconstitutional. 

In  State  Railroad  Tax  Cases,  92  U.  S.  609,  the  Supreme 
Court  of  the  United  States,  in  discussing  the  power  of  a 
board  of  equalization  to  raise  the  property  values  in  a  tax- 
ing district,  said :  "The  main  function  of  this  board  is  to 
equalize  these  assessments  over  the  State.  If  they  find  that 
a  county  has  had  its  property  assessed  too  high  in  refer- 
ence to  the  general  standard  they  may  reduce  its  valuation. 
If  it  has  been  fixed  too  low  they  can  raise  it  to  that  stand- 
ard. When  they  raise  it  in  any  county  they  necessarily 
raise  it  on  the  property  of  every  individual  who  owns  any 
in  that  county.  Must  each  of  these  have  a  notice  and  sepa- 
rate hearing?  If  a  railroad  company  is  by  law  entitled  to 
such  notice,  surely  every  individual  is  equally  entitled  to  it. 
Yet  if  this  be  so,  the  expense  of  giving  notice,  the  delay 
of  hearing  each  individual,  would  render  the  exercise  of 
the  main  function  of  the  board  impossible.  The  very  mo- 
ment you  come  to  apply  to  the  individual  the  right  claimed 
by  the  corporation  in  this  case  its  absurdity  is  apparent. 
Nor  is  there  any  hardship  in  the  matter.  This  board  has 
its  time  of  sitting  fixed  by  law.  Its  sessions  are  not  secret. 
No  obstruction  exists  as  to  the  appearance  of  anyone  be- 
fore it  to  assert  a  right  or  redress  a  wrong,  and  in  the  busi- 
ness of  assessing  taxes  this  is  all  that  cdn  be  reasonably 
asked." 

Again,  in  Kentucky  Railroad  Tax  Cases,  115  U.  S.  331, 
the  court  said:  "In  support  of  the  first  of  these  proposi- 
tions it  is  contended  on  behalf  of  the  plaintiffs  in  error  that 
by  the  enforcement  of  these  judgments  they  will  be  de- 
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prived  of  their  property  without  due  process  of  law,  be- 
cause the  valuation  of  their  property  under  the  act  is  made 
by  the  board  of  railroad  commissioners  without  the  right 
on  their  part  to  notice  of  the  proceeding  or  the  right  to  be 
heard  in  opposition  to  any  proposed  action  of  the  board  in 
its  progress.  It  has,  however,  been  repeatedly  decided  by 
this  court  that  the  proceedings  to  raise  the  public  revenue 
by  levying  and  collecting  taxes  are  not  necessarily  judicial, 
and  that  *due  process  of  law,'  as  applied  to  that  subject,  does 
not  imply  or  require  the  right  of  such  notice  and  hearings 
as  are  considered  to  be  essential  to  the  validity  of  the  pro- 
ceedings and  judgments  of  judicial  tribunals.  Notice  by 
statute  is  generally  the  only  notice  given,  and  that  has  been 
held  sufficient." 

So  in  Railroad  Tax  Cases,  13  Fed.  752,  it  was  said: 
"Due  process  of  law  in  the  proceedings  is  deemed  to  be  pur- 
sued W'hen,  after  the  assessment  is  made  by  the  assessing 
officers  upon  such  information  as  they  may  obtain,  the 
owner  is  allowed  reasonable  opportunity,  at  a  time  and  place 
to  be  designated,  to  be  heard  respecting  the  correctness  of 
the  assessment  and  to  show  any  errors  in  the  valuation 
committed  by  the  officers.  Notice  to  him  will  be  deemed 
sufficient  if  the  time  and  place  of  hearing  are  designated 
by  statute." 

In  Lancaster  Co.  v.  Whedon,  76  Neb.  753,  it  was  held 
that  the  requirements  of  the  statute  that  the  board  of  equali- 
zation should  hold  a  session  of  not  less  than  three  nor  more 
than  twenty  days  for  the  purposes  enumerated  in  the  act, 
commencing  the  first  Tuesday  after  the  first  Monday  of 
June  of  each  year,  was  sufficient  notice  to  all  tax-payers 
of  the  board's  nTeeting,  so  far  as  the  matter  of  equalizing 
taxes  was  concerned,  and  that  no  further  notice  was  neces- 
sary as  to  the  equalization  of  property  values  in  different 
counties. 

In  Scammon  v.  City  of  Chicago,  44  111.  269,  the  board 
of  assessors  on  review  raised  the  valuation  of  the  property 
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in  the  south  division  of  the  city  of  Chicago  by  a  horizontal 
raise  in  that  taxing  district  of  forty  per  cent,  and  it  was 
objected  that  such  was  done  without  notice  to  the  individual 
tax-payer.  Mr.  Justice  Breese,  speaking  for  the  court,  said : 
"The  constitution  of  this  State,  by  section  5  of  article  9, 
provides  that  the  corporate  authorities  of  counties,  school 
districts,  cities,  towns  and  villages  may  be  vested  with 
power  to  assess  and  collect  taxes  for  corporate  purposes, 
such  taxes  to  be  uniform  in  respect  to  persons  and  prop- 
erty within  the  jurisdiction  of  the  body  imposing  the  same. 
As  all  the  divisions  of  the  city  are  under  the  same  juris- 
diction it  is  necessary  the  valuations  within  them  should  be 
uniform;  hence  the  necessity  of  subjecting  the  assessment 
of  each  assessor  to  the  judgment  of  all  of  them,  in  order, 
if  this  principle  of  uniformity  has  not  been  observed,  that 
the  faulty  assessment  may  be  rectified, — may  be  brought  to 
this  line."  In  that  case  the  section  of  the  statute  under 
consideration  gave  power  to  the  board  of  assessors  to  equal- 
ize assessments  so  that  they  would  show  on  their  face  uni- 
formity of  valuation.  It  was  there  held  that  the  objection 
that  the  property  owner  had  no  notice  of  a  horizontal  raise 
of  forty  per  cent  of  the  property  of  the  district  affected, 
which  affected  his  property,  is  answered  by  the  fact  that 
the  law  as  expressed  in  the  charter  required  but  one  notice 
of  the  time  and  place  of  the  meeting  of  the  board,  which 
was  to  be  given  by  publication  by  the  city  clerk,  the  court 
there  saying :  "But  of  what  avail  would  be  a  more  special 
notice  ?  The  property  owner  could  not  defeat  this  exercise 
of  power  by  the  board  and  a  notice  would  avail  nothing, 
but  it  is  a  sufficient  answer  that  the  law  requires  no  addi- 
tional notice." 

In  Darling  v.  Gunn,  50  111.  424,  it  was  held  that  the 
board  of  supervisors,  under  the  Revenue  law  then  in  force, 
had  power  to  equalize  assessments  without  notice  but  not 
to  originate  them.  To  the  same  effect  is  McConkey  v. 
Smith,  73  111.  313. 
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It  is  the  view  of  different  writers  on  taxation  that  per- 
sonal notice  is  not  required  to  give  a  board  of  review  or 
reviewing  body  authority  to  equalize  assessments.  ( Judsoff 
on  Taxes,  3834. )  Cooley,  in  his  work  on  taxation,  ( 3d  ed. 
784-786,)  says:  "Equalization  of  assessments  has  for  its 
general  purpose  to  bring  the  assessments  of  different  parts 
of  a  taxing  district  to  the  same  relative  standard,  so  that 
no  one  of  the  parts  may  be  compelled  to  pay  a  dispropor- 
tionate part  of  the  tax.  To  accomplish  this  purpose,  assess- 
ment rolls  are  equalized  by  county  boards,  boards  of  super- 
visors or  commissions,  and  the  aggregate  of  the  county 
assessment  by  a  State  board  established  for  the  purpose. 
This  is  not  done  by  changing  individual  assessments,  but 
by  fixing  the  aggregate  sums  for  the  several  districts  at 
what,  in  the  opinion  of  the  board,  they  should  be,  so  that 
general  taxes  may  be  levied  according  to  this  determina- 
tion instead  of  on  the  assessor's  footings.  These  boards 
act  judicially  in  equalizing,  and  their  decision  is  conclusive. 
They  are  commonly  composed  of  popular  representatives, 
and  they  act  upon  their  own  judgment  of  what  is  equal  and 
just.  They  are  not  bound  to  give  notice  to  tax-payers  before 
raising  the  assessment  of  the  district  except  as  the  statute 
may  provide  for  it.  In  raising  or  reducing  the  assessment 
of  a  district  it  is  sufficient  for  the  board  to  designate  a 
percentage  of  increase  or  reduction." 

This  court  has  frequently  held  that  boards  of  assessors, 
boards  of  supervisors  and  boards  of  equalization,  in  review- 
ing or  equalizing  assessments  of  taxes,  though  acting  judi- 
cially, are  not  courts  and  do  not  exercise  the  judicial  pow- 
ers of  courts  in  so  doing.  (Owners  of  Lands  v.  People,  113 
111.  296;  Porter  v.  Rock  ford,  Rock  Island  and  St.  Louis 
Railroad  Co,  76  id.  561 ;  Spencer  &  Gardner  v.  People, 
68  id.  510.)  We  are  of  the  opinion  that  such  should  be 
the  rule  adopted  in  this  case.  The  statute  provides  for  no- 
tice to  not  less  than  fifty  tax-payers  of  the  taxing  district 
under  consideration.    It  was  evidently  the  intention  of  the 
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legislature  in  requiring  such  notice  to  give  a  reasonable  no- 
tice to  the  tax-payers  of  a  district  of  the  time  when  the 
board  of  review  would  take  up  the  matter  of  equalizing  the 
assessment  of  that  district  Whether  or  not  a  public  notice 
posted  or  published  in  the  newspapers  would  have  been  a 
more  efficient  notice  for  that  purpose  is  not  the  question 
involved  in  this  case.  That  was  one  resting  in  the  discre- 
tion of  the  legislature.  It  will  be  presumed  that  the  board 
of  review  exercised  its  powers  fairly  and  reasonably.  (Bur- 
ton  Stock  Car  Co.  v.  Traeger,  187  111.  9.')  The  issuance 
of  notice  to  the  169  tax-payers  on  behalf  of  all  of  the  tax- 
payers of  the  city  of  Waukegan  constituted  such  notice  as 
the  legislature  deemed  necessary.  Laws  must  have  a  prac- 
tical application.  To  require  personal  notice  to  every  tax- 
payer of  a  proposed  equalization  of  the  assessment  of  the 
property  of  a  taxing  district  would  render  such  equaliza- 
tion practically  impossible  and  prevent  compliance  with  the 
requirements  of  the  constitution  concerning  equal  taxation. 
It  is  only  by  such  equalization  that  the  provisions  of  the 
constitution  demanding  equal  taxation  can  be  complied  with. 
The  provision  of  the  statute  that  notice  be  mailed  to  at  least 
fifty  tax-payers  of  the  district  is  not  invalid  as  against  due 
process  of  law. 

It  is  also  objected  that  the  record  does  not  show  a  com- 
pliance with  the  statute  with  reference  to  said  equalization. 
The  record  shows  in  this  case  that  the  board  of  review  made 
a  horizontal  raise  of  thirty  per  cent  on  all  lands  and  im- 
provements in  the  city  of  Waukegan,  and  a  fair  construc- 
tion of  the  minutes  of  the  board  is  that  the  action  was 
taken  in  accordance  with  the  statute.  The  record  shows 
the  change  on  the  assessment  books  in  accordance  with  sec- 
tion 37  of  the  act.  The  notice  stated  the  purpose  of  the 
board  to  consider  the  equalization  of  the  property  values 
of  the  city  of  Waukegan,  and  the  affidavit  attached  to  its 
finding  was  sufficient 
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While  the  record  in  this  case  does  not  affirmatively  show 
the  vote  of  the  board  on  the  matter  of  the  raise  in  ques- 
tion, all  members  thereof  made  the  required  affidavit  at- 
tached to  such  assessment  when  completed,  and  it  cannot 
be  doubted  that  the  requirement  of  the  statute  that  such 
raise  shall  be  concurred  in  by  a  majority  of  the  board  was 
met.  The  statute  does  not  require,  in  an  application  for 
judgment  for  taxes,  that  the  minutes  of  the  board  be  put 
in  evidence  showing  the  vote  of  each  member  on  its  act 
of  equalization.  - 

For  the  reasons  herein  expressed  the  county  court  erred 
in  sustaining  the  objections  to  the  tax.  For  this  error  the 
judgment  will  be  reversed  and  the  cause  remanded  to  the 
county  court,  with  directions  to  overrule  the  objections  and 
enter  judgment  on  the  application  therefor. 

Reversed  and  retna^tded,  zvith  directions. 


(No.  143 1 8. — Reversed  and  remanded.) 

Joseph  H.  Kinder  et  al.  Appellants,  vs.  The  LaSai.i.e 
County  Carbon  Coal  Company  et  al.  Appellees. 

Opinion  filed  December  22,  1^21 — Rehearing  denied  Feb.  i§,  1^22. 

1.  Limitations — adverse  possession  must  be  hostile  for  entire 
period.  Under  section  i  of  the  Statute  of  Limitations  adverse  pos- 
session sufficient  to  defeat  the  legal  title  must  be  hostile  in  its  in- 
ception and  in  its  character  and  must  so  continue  uninterruptedly 
for  twenty  years,  and  there  must  be  an  assertion  of  ownership 
which  is  hostile  to  all  others  and  which  continues  for  said  period. 

2.  Same — what  constitutes  adverse  possession.  To  constitute 
an  adverse  possession  there  must  be  an  actual,  visible  and  exclusive 
possession  commenced  and  continued  under  a  claim  of  right  to  hold 
the  land  against  him  who  was  seized,  and  the  occupation  must  be 
with  the  intention  of  claiming  the  fee  against  the  true  owner  and 
all  other  persons. 

3.  JDeeds — the  title  to  minerals  is  attended  with  all  attributes 
peculiar  to  ownership  of  land.    Coal,  limestone  and  other  minerals 
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in  place  are  land  and  are  attended  with  all  the  attributes  and  in- 
cidents peculiar  to  the  ownership  of  land,  and  the  title  to  minerals 
distinct  from  title  to  the  surface  of  the  land  may  be  proved  in  the 
same  way  as  title  to  the  surface. 

4.  Pleading — when  court  should  not  sustain  demurrer  to  bill 
setting  up  title  to  minerals  by  adverse  possession.  While  title  to 
minerals  may  be  shown  by  proof  of  adverse  possession  it  is  diffi- 
cult to  prove  the  actual  possession,  as  the  surface  and  the  minerals 
may  be  held  by  separate  titles  and  each  estate  is  incapable  of  pos- 
session by  the  mere  occupancy  of  the  other,  and  if  a  bill  alleges 
facts  sufficient  to  show  adverse  possession,  a  general  demurrer 
should  not  be  sustained  merely  because  evidentiary  facts  are  al- 
leged, some  of  which  may  be  mere  conclusions. 

5.  Same — claim  of  adverse  possession  should  not  be  set  forth 
by  detailed  statement  of  evidentiary  facts.  No  good  purpose  can 
be  accomplished  by  inserting  in  a  bill  to  quiet  title  an  elaborate 
detailed  statement  of  the  evidentiary  facts  on  which  the  claim  to 
title  by  adverse  possession  is  based,  and  simplicity  in  pleading  de- 
mands that  such  particularity  be  avoided. 

6.  Same — when  general  demurrer  should  be  overruled.  Where 
a  bill  sets  forth  various  claims  for  relief  in  a  court  of  equity  and 
the  defendant  files  a  general  demurrer,  the  demurrer  should  be 
overruled  if  any  of  the  claims  therein  set  forth  be  proper  for  the 
jurisdiction  and  consideration  of  equity. 

7.  Practice — separate  briefs  filed  by  leave  should  not  contain 
unnecessary  repetition.  The  fact  that  certain  appellees  are  given 
leave  to  file  a  separate  brief  on  their  representation  that  their  in- 
terests conflict  with  those  of  the  other  appellees  does  not  authorize 
them  to  re-state  and  re-argue  the  points  wherein  the  interests  of 
all  the  appellees  are  the  same. 

Appeai.  from  the  Circuit  Court  of  LaSalle  county ;  the 
Hon.  Samuel  C.  Stough,  Judge,  presiding. 

Gerai,d  G.  Barry,  James  H.  Rennick,  and  Wood- 
ward &  HiBBS,  for  appellants. 

C1.ARENCE  Griggs,  Walter  Panneck,  and  Coleman 
&  Coleman,  (John  E.  Coleman,  and  Louis  E.  Hart, 
of  counsel,)  for  appellees  the  LaSalle  County  Carbon  Coal 
Company  and  the  Matthiessen  &  Hegeler  Zinc  Company. 
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C1.ARENCE  T.  Morse,  and  McDougai,!,  &  Chapman, 
for  other  appellees. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court : 

The  common  source  from  which  all  parties  to  this  liti- 
gation claim  title  to  the  lands  in  question  is  James  Cowey, 
who  had  obtained  title  to  said  lands  by  mesne  conveyances 
from  the  United  States  and  who  was  the  owner  in  fee 
simple  at  the  time  the  deeds  in  question  were  made.  By 
a  deed  dated  March  25,  1867,  he  severed  the  underlying 
mineral  estate  in  the  land  from  the  surface  estate  in  the 
land,  and  conveyed  by  warranty  deed  to  the  Chicago  Coal 
Company,  a  corporation,  "all  the  bituminous  or  stone  coal, 
together  with  the  right  to  mine  the  same,"  and  by  the  same 
instrument  quit-claimed  "all  the  right  in  or  title  to  the  oil 
and  minerals,  of  every  description,  underlying  the  above 
and  foregoing  described  lots,  tracts  and  parcels  of  land." 
Appellees  by  mesne  conveyances  now  claim  the  estate  con- 
veyed to  the  Chicago  Coal  Company.  Subsequently,  by  a 
warranty  deed  dated  May  17,  1869,  Cowey  conveyed  a  part 
of  said  lands  to  James  Kinder,  and  by  a  similar  deed  he 
conveyed  the  remainder  of  the  lands  to  William  Burrell, 
excepting  and  reserving  to  himself  "all  bituminous  or  stone 
coal  and  other  minerals,  as  well  as  all  petroleum  oil  in,  up- 
on or  underlying  said  premises  above  described,  together 
with  the  right  to  mine  and  raise  the  same,"  Appellants  are 
the  successors  in  title  to  the  Kinder  and  Burrell  interests. 
Appellees  claim  that  the  word  "minerals,"  used  in  the  first 
deed,  included  the  limestone,  gravel,  sand  and  other  similar 
minerals  found  in  the  lands.  Appellants  claim  that  the 
deed  conveyed  to  appellees'  predecessors  in  title  the  coal 
underlying  the  lands  and  the  oil  and  other  minerals  under- 
l)ring  the  coal,  but  that  it  conveyed  nothing  above  the  stra- 


Feb.  '22.]     Kinder  v.  LaSalle  County  Coal  Co.     365 

turn  of  coal.  Appellants  filed  their  bill  in  the  circuit  court 
of  LaSalle  county  to  remove  as  clouds  upon  their  title  all 
the  claims  of  appellees  and  to  quiet  their  title.  They  also 
claim  title  by  adverse  possession  under  sections  i  and  6  of 
the  Limitations  act  General  and  special  demurrers  filed 
to  the  bill  by  appellees  were  sustained  and  a  decree  was 
entered  dismissing  the  bill  for  want  of  equity.  This  appeal 
is  prosecuted  to  review  that  decree. 

The  bill  alleges  that  appellants  and  their  predecessors 
in  title  have  been  in  the  actual,  visible,  open,  adverse  and 
exclusive  possession,  as  owners  in  fee  simple,  of  said  lands 
from  1866  down  to  and  including  the  present  time,  includ- 
ing in  and  claiming  as  a  part  of  their  dominant  estate  and 
surface  right  the  title  to  and  possession  of  all  clay,  sand, 
gravel,  shale,  limestone  and  other  stones  and  ledges  in  place, 
lying  and  being  therein  and  comprising  the  surface  of  the 
land;  that  during  all  of  the  time  since  1869  they  and  their 
predecessors  in  title  have  been  in  the  actual,  visible,  hostile, 
exclusive,  continuous  and  open  possession,  imder  claim  of 
ownership,  of  and  under  color  of  title,  of  all  the  clay,  sand, 
gravel,  lime,  rock  and  other  stone  and  ledges  on,  in  and 
underlying  all  of  the  premises,  and  have  openly,  notoriously 
and  continuously  dug  and  quarried  gravel  and  stone,  com- 
mercially and  extensively,  from  the  premises  during  all  of 
said  time  as  such  owners;  that  the  surface  of  the  premises 
consists  of  loose  loam  and  clay  underlaid  by  sand,  gravel, 
shale  and  limestone,  which  limestone,  in  places,  is  a  few 
feet  under  the  loam  and  at  many  other  points  comes  to  the 
top  and  is  exposed  and  can  only  be  taken  from  the  land  by 
means  of  open  quarrying,  which  open  quarrying  will  totally 
destroy  the  surface  estate  in  removing  the  substances ;  that 
the  coal  and  other  minerals,  if  any,  on  the  premises  lie 
far  below  the  surface  of  the  land  and  far  below  the  sand, 
gravel,  shale  and  limestone  and  can  only  be  removed  by 
mining;    that  they  have  continuously  and  openly  and  ex- 
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tensively  quarried  at  many  and  divers  places  in  all  of  the 
premises,  commercially  and  under  claim  of  ownership,  the 
sand,  gravel  and  limestone  and  have  sold  the  same  to  all 
persons  wishing  to  buy,  including  hundreds  of  customers  in 
and  about  the  premises  and  in  the  city  of  LaSalle  lying  ad- 
jacent thereto,  and  have  sold  large  quantities  of  the  material 
to  the  public  authorities  for  the  improvement  and  repair 
of  highways;  that  during  all  these  years  since  1869  appel- 
lees and  their  predecessors  in  title  who  were  in  any  way 
interested  in  or  claimed  any  right  or  title  to  the  portion  of 
underlying  minerals  which  had  been  severed  from  the  sur- 
face estate,  knew  that  appellants  and  their  predecessors  in 
title  were  in  possession  of  the  quarries  and  were  extensively 
quarrying  and  selling  the  sand,  gravel  and  limestone,  and 
that  appellees,  from  time  to  time  throughout  all  of  said 
period,  purchased  large  quantities  of  the  sand,  gravel  and 
limestone  from  appellants  and  their  predecessors  in  title, 
knowing  at  all  times  that  appellants  were  quarrying  and 
taking  the  same  from  the  lands  in  question  and  that  appel- 
lants were  claiming  to  be  the  actual  and  exclusive  owners, 
in  fee  simple,  of  all  the  sand,  gravel  and  limestone  on  and 
in  the  premises,  and  that  appellants  claimed  the  same  as 
constituting  a  part  of  the  surface  estate  of  the  lands  de- 
scribed in  the  deeds  through  which  appellants  and  appellees 
claim  title. 

Under  section  i  of  the  Limitations  act  adverse  posses- 
sion sufficient  to  defeat  the  legal  title  must  be  hostile  in  its 
inception  and  in  its  character  and  must  so  continue  unin- 
terruptedly for  twenty  years.  There  must  be  an  assertion 
of  ownership  which  is  hostile  to  all  others  and  which  shall 
continue  during  the  whole  period  of  twenty  years.  To  con- 
stitute an  adverse  possession  it  is  not  only  necessary  that 
there  should  be  an  actual,  visible  and  exclusive  possession, 
but  that  possession  must  be  commenced  and  continued  un- 
der a  claim  of  right  to  hold  the  land  against  him  who 
was  seized.    The  occupation  must  be  with  the  intention  of 
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claiming  the  fee  against  the  true  owner  and  all  other  per- 
sons. (Morse  v.  Seibold,  147  111,  318;  Haley  v.  Johnson, 
292  id.  525.)  Coal,  limestone  and  other  minerals  in  place 
are  land  and  are  attended  with  all  the  attributes  and  inci- 
dents peculiar  to  the  ownership  of  land.  Title  to  minerals, 
distinct  from  title  to  surface  of  land,  may  be  proven  in  ex- 
actly the  same  way  as  title  to  the  surface.  (Catlin  Coal  Co. 
V.  Lloyd,  176  111.  275.)  Title  to  the  mineral  stratum  may 
therefore  be  shown  by  proof  of  adverse  possession,  but  the 
difficulty  with  respect  to  getting  title  of  such  an  estate  by 
adverse  possession  is  found  in  the  difficulty  of  getting  and 
proving  actual  possession.  By  a  severance  separate  estates 
are  created  which  are  held  by  separate  and  distinct  titles, 
and  each  estate  is  incapable  of  possession  by  the  mere  occu- 
pancy of  the  other.  Renfro  v.  Hanon,  297  111.  353 ;  2  Cor- 
pus Juris,  71 ;   i  R.  C.  L.  738. 

Under  these  authorities  it  follows  that  the  chancellor 
erred  in  sustaining  the  demurrers  and  in  dismissing  the 
bill,  if  the  bill  alleges  facts  which  the  demurrers  admit  to 
be  true,  sufficient  to  show  title  by  adverse  possession  to 
the  sand,  gravel,  limestone  and  other  similar  minerals.  Ap- 
pellees contend  that  the  allegations  of  the  bill,  the  substance 
of  which  we  have  set  out  in  an  earlier  paragraph,  are  con- 
clusions of  law  and  not  statements  of  fact  which  are  ad- 
mitted by  the  demurrers.  In  the  Encyclopedia  of  Pleading 
and  Practice  (vol.  21,  page  718,)  it  is  said:  "No  cer- 
tain rule  can  be  formulated  for  distinguishing  averments 
respecting  titles  that  are  regarded  as  merely  averments  of 
legal  conclusions  from  those  that  are  regarded  as  travers- 
able facts.  For  a  full  discussion  of  this  subject  reference 
is  made  to  another  article."  The  article  to  which  refer- 
ence is  made  is  found  in  volume  12  of  the  same  work,  at 
page  1045.  The  full  discussion  is :  "In  pleading  a  title  in 
fee  simple,  which  may  depend  upon  a  long  succession  of 
deeds,  a  general  allegation  of  such  ownership  is  sufficient, 
and  it  is  never  required  of  the  pleader  to  set  out  in  the 
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pleadings  the  deed  by  virtue  of  which  he  claims  title."  This 
indicates  that  the  question  is  one  attended  with  consider- 
able difficulty.  As  we  said  in  Koch  v.  Arnold,  242  111. 
208 :  "Almost  any  statement  of  fact  may  be  shown  by  a 
refined  analysis  to  depend  upon  an  inference  to  be  drawn 
from  other  facts  and  to  require  the  application  of  legal 
rules  in  making  the  deduction."  In  Dibble  v.  Winter,  247 
111.  243,  it  was  contended  that  an  allegation  in  the  bill  that 
the  testator  died  "leaving  him  surviving  as  his  heirs-at-law 
and  next  of  kin  his  two  sisters/'  was  a  conclusion  of  law 
and  not  a  statement  of  fact.  There  we  said :  "Whatever 
may  be  the  holding  in  other  jurisdictions,  we  are  disposed 
to  hold,  on  principle  as  well  as  under  the  authorities  of 
this  State,  that  the  allegation  in  question  is  a  statement  of 
fact  and  not  a  conclusion  of  law."  In  Towle  v.  Quante, 
246  111.  568,  we  said :  "It  is  difficult,  if  not  impossible,  to 
specify  what  acts  will  constitute  actual  possession  of  land." 
It  follows  from  this  that  the  allegations  in  the  bill  be- 
fore us  are  sufficient  statements  of  fact  of  possession,  or 
possession  cannot  be  stated  without  setting  out  the  evidence. 
No  good  purpose  can  be  accomplished  by  requiring  an  elab- 
orate detailed  statement  of  the  evidentiary  facts  on  which 
the  claim  to  title  by  adverse  possession  is  based,  and  simplic- 
ity in  pleading  demands  that  such  particularity  be  avoided. 
When  a  bill  sets  forth  various  claims  for  relief  in  a  court 
of  equity  and  the  defendant  files  a  general  demurrer,  the 
demurrer  should  be  overruled  if  any  of  the  claims  therein 
set  forth  be  proper  for  its  jurisdiction  and  consideration. 
(Barr  v.  Barr,  273  111.  621.)  While  the  allegations  of  fact 
in  this  bill,  which  covers  forty-nine  pages  of  the  typewrit- 
ten record  and  of  the  printed  abstract,  are  so  hedged  about 
with  immaterial  averments,  argumentative  statements  and 
conclusions  of  the  pleader  that  it  is  difficult  to  sort  them 
out,  and  while  the  chancellor  should  have  ordered  much  of 
this  immaterial  matter  stricken  from  the  bill,  there  are  suf- 
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ficient  allegations  of  fact  to  require  the  circuit  court  to  re- 
tain jurisdiction  and  consider  the  cause  on  its  merits.  The 
object  of  a  pleading  of  any  kind  is  to  state  the  facts  upon 
which  the  legal  rights  of  the  parties  depend,  and  nothing 
more. 

Counsel  for  certain  appellees  have  filed  a  brief  of  eighty- 
five  pages  and  counsel  for  other  appellees  have  filed  a  brief 
of  thirty-three  pages.  The  one  brief  is  a  mere  repetition 
of  the  other,  stated  in  somewhat  different  language.  Leave 
was  given  to  file  the  separate  brief  on  the  representation 
that  the  interests  of  the  two  groups  of  appellees  were  con- 
flicting, but  this  permission  gave  them  no  right  to  re-state 
and  re-argue  the  points  where  their  interests  were  the 
same.  There  is  a  full  statement  of  the  case  in  appellants' 
brief  and  a  complete  re-statement  of  it  in  each  brief  filed 
by  appellees.  Rule  15  provides  that  the  brief  of  appellant 
shall  contain  a  short  and  clear  statement  of  the  case,  and 
that  the  brief  of  appellee  in  a  case  of  this  kind  shall  adopt 
this  statement  without  repetition  unless  it  is  inaccurate  or 
insufficient,  and  if  it  is,  appellee  may  in  his  statement  point 
out  such  inaccuracy  or  insufficiency.  The  rule  is  clear  and 
ought  not  to  require  elaboration,  but  the  court  has  been 
compelled  to  call  attention  to  its  violation  on  a  number  of 
occasions,  and  its  views,  to  a  certain  extent,  have  been  ex- 
pressed in  the  following  cases :  Thomas  v.  First  Nat.  Bank, 
213  111.  261 ;  Kelly  v.  Fahrney,  239  id.  317;  Y^ates  v.  Illi- 
nois Central  Railroad  Co,  241  id.  205. 

The  decree  is  reversed  and  the  cause  is  remanded  to  the 
circuit  court  of  LaSalle  coimty,  with  directions  to  overrule 
the  general  demurrer  and  for  further  proceedings. 

Reversed  and  remanded,  with  directions. 

801-24 


/ 


370  /The  People  v.  Mason.  [301111.,-'/. 


(No.  14133. — ^Judgment  affirmed.) 

Th^  People  of  the  State  of  I1.1.1NOIS,  Defendant  in  Er- 
ror, vs.  John  Mason,  Plaintiff  in  Error. 

Opinion  filed  December  22,  ip2i — Rehearing  denied  Feb,  p,  ip22, 

1.  Criminal  law — the  court  may  refuse  to  require  election  of 
counts  before  taking  proof.  The  matter  of  requiring  the  State  to 
elect  on  which  overt  act  the  prosecution  will  stand  and  the  time 
at  which  such  election  shall  be  made  rests  in  the  sound  discretion 
of  the  trial  court,  and  in  a  prosecution  under  counts  charging  the 
taking  of  indecent  liberties  and  an  attempt  to  commit  statutory 
rape  it  is  not  error  to  refuse  to  require  the  election  by  the  prose- 
cution before  the  taking  of  proof. 

2.  Same — proof  of  acts  of  lewdness  is  admissible  in  prosecution 
for  attempt  to  commit' rape.  In  a  prosecution  for  an  attempt  to 
commit  rape  on  a  child  under  the  age  of  consent,  proof  of  the  de- 
fendant's acts  of  lewdness  with  the  prosecuting  witness  showing  a 
course  of  conduct  leading  up  to  the  assault  is  competent  for  that 
purpose  whether  the  assault  was  with  or  without  force. 

3.  Same — statutory  rape  is  not  changed  to  common  law  crime 
merely  because  the  act  was  with  force.  Statutory  rape  or  the  at- 
tempt to  commit  such  offense  on  a  child  under  the  age  of  consent 
is  not  changed  to  the  common  law  crime  merely  because  the  as- 
sault was  with  force  and  against  the  will  of  the  child,  so  as  to 
affect  the  admissibility  of  evidence  of  previous  acts  of  lewdness 
or  of  taking  indecent  liberties. 

4.  Same — when  complaint  of  prosecuting  witness  is  not  too  re- 
mote to  be  admissible  in  evidence.  In  a  prosecution  for  an  attempt 
to  commit  rape  on  a  child  under  the  age  of  consent,  a  complaint 
made  by  the  prosecuting  witness  two  months  after  the  commission 
of  the  alleged  offense  is  not  too  remote  to  be  admissible  in  evi- 
dence, where  the  proof  shows  that  the  complaint  was  made  within 
four  days  after  the  prosecutrix  left  the  home  of  the  defendant, 
where  she  had  been  living  and  where  she  was  threatened  with  bod- 
ily injury  by  the  defendant,  who  stood  in  loco  parentis  to  her,  in 
case  she  ever  told  anyone  of  his  acts. 

5.  Same — court  may  refuse  to  allow  defendant's  counsel  to  in- 
terview  prosecutrix  alone.  It  is  not  error  for  the  trial  court,  in 
a  prosecution  for  an  attempt  to  commit  statutory  rape,  to  refuse  to 
allow  the  defendant's  counsel  to  interview  the  prosecuting  witness 
out  of  the  hearing  of  the  sheriff  and  the  State's  attorney. 

6.  Same — conviction  under  count  charging  attempt  to  commit 
rape  is  not  void  because  proof  shows  crime  of  rape.    In  a  prose- 
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cution  for  an  attempt  to  commit  statutory  rape,  proof  showing  that 
the  crime  of  rape  was  committed  does  not  render  void  a  conviction 
of  the  crime  charged,  as  proof  of  the  crime  of  rape  involves  proof 
of  an  assault  with  intent  to  commit  rape,  and  the  fact  that  the 
evidence  proving  the  defendant  guilty  of  the  attempt  also  proves 
an  offense  of  greater  magnitude  than  the  crime  charged  is  not  a 
variance  between  the  proof  and  the  indictment. 

7.  Same — when  failure  to  give  instruction  limiting  proof  under 
nollied  counts  is  not  error.  In  a  prosecution  for  an  attempt  to  com- 
mit statutory  rape,  failure  of  the  court  to  give  an  instruction  lim- 
iting and  regulating  the  proof  offered  by  the  People  under  counts 
charging  the  taking  of  indecent  liberties  with  the  prosecutrix  is 
not  error,  even  though  said  counts  were  subsequently  nollied,  where 
no  such  instruction  was  presented  to  the  court  and  no  motion  was 
made  to  limit  said  evidence. 

Writ  of  Error  to  the  Circuit  Court  of  DeKalb  county ; 
the  Hon.  Mazzini  Slusser,  Judge,  presiding. 

Thomas  M.  Cuffe,  and  Harvey  Gunsui,,  for  plaintiff 
in  error. 

Edward  J.  Brundage,  Attorney  General,  Cassius 
PousT,  State's  Attorney,  and  James  B.  Searcy,  (L.  B. 
Smith,  and  L.  F.  Moudry,  of  counsel,)  for  the  People. 

^r.  Chief  Justice  Stone  delivered  the  opinion  of  the 
'court : 

The  plaintiff  in  error  was  convicted  in  the  circuit  court 
of  DeKalb  county  of  the  charge  of  assault  with  intent  to 
commit  rape.  An  indictment  consisting  of  eleven  counts 
was  filed  against  him,  the  first  seven  of  which  charged  the 
taking  of  indecent  liberties  with  Mary  Charmois.  Two  (the 
eighth  and  ninth)  charged  assault  with  intent  to  commit 
rape  on  Mary  Charmois,  a  female  child  under  the  age  of 
sixteen  years,  to-wit,  of  the  age  of  thirteen  years.  Before 
the  trial  the  tenth  and  eleventh  counts  were  nolle  pressed 
by  the  State's  attorney/  Counsel  for  plaintiff  in  error  filed 
a  motion  for  a  bill  of  particulars,  which  was  denied.    They 
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also  at  the  opening  of  the  trial  filed  a  motion  to  require  the 
State  to  elect  upon  which  counts  they  would  rely  to  secure  a 
conviction.  The  trial  court  denied  this  motion  at  that  time 
but  intimated  that  as  the  trial  progressed  such  motion  might 
be  again  considered.  During  the  direct  examination  of  the 
prosecuting  witness  the  motion  was  renewed,  and  the  court 
required  the  State  to  elect  on  which  counts  it  would  rely. 
In  accordance  with  that  direction  the  State  elected  to  rely 
upon  the  eighth  and  ninth  counts,  charging  assault  with  in- 
tent to  commit  rape,  the  eighth  making  no  charge  of  such 
assault  by  force  but  the  ninth  charging  force./j\t  the  close 
of  the  People's  case  the  State  entered  a  motion  to  nolle  pros. 
the  first  seven  counts  of  the  indictment,  charging  the  taking 
of  indecent  liberties/ The  jury  found  the  plaintiff  in  er- 
ror guilty  of  assault  with  intent  to  commit  rape  in  manner 
and  form  as  charged  in  the  indictment  and  fixed  his  age 
at  forty-five  years. 

The  evidence  shows  that  during  the  months  of  No- 
vember and  December,  19 19,  the  plaintiff  in  error  visited 
the  home  of  his  sister,  who  is  the  mother  of  the  prosecut- 
ing witness,  Mary  Charmois,  in  Moyen  Moutiers,  France. 
While  visiting  there/ne  told  his  niece,  Mary  Charmois,  of 
his  "castle"  in  America,  his  piano,  his  beautiful  garden  and 
flowers,  and  solicited  her  to  return  with  him  to  this  coun- 
try. On  January  10,  1920,  he  and  Mary  arrived  at  his  farm 
home  in  DeKalb  county.  His  family  consisted  of  his  wife, 
Mary  Mason,  and  two  sons, — ^Albert,  aged  fourteen  years, 
and  LeRoy,  aged  ten  years.  /Shortly  after  the  arrival  at 
the  home  of  plaintiff  in  error  Mary  commenced  attendance 
at  the  district  school,  in  which  LeRoy  Mason  was  a  pupil, 
and  continued  attending  such  school  during  her  residence 
with  the  Mason  family,  with  the  exception  of  the  summer 
vacation  period. 

/The  testimony  of  the  complaining  witness  was  in  sub- 
stance as  follows :  During  the  latter  part  of  January,  1920, 
on  an  occasion  when  plaintiff  in  error  was  taking  her  and 


Feb.  '22.]  The  People  t;.  Mason.  873 

his  son  LeRoy  to  school  in  a  buggy,  he  directed  vulgar,  las- 
civious and  lewd  language  to  her  in  the  French  language, 
which  none  of  his  family  understood  or  spoke,  and  at  this 
time  he  thrust  the  handle  of  his  whip  between  her  legs,  near 
her  private  parts.  On  numerous  occasions  thereafter  he  in- 
dulged in  lewd  and  vulgar  talk  directed  to  her  in  the  French 
language.  At  various  times  he  got  hold  of  her  skirts  and 
legs,  putting  his  hands  under  her  skirts  on  her  legs  and  pri- 
vate parts  and  kissing  her.  XOn  some  occasions  he  threat- 
ened her,  telling  her  that  if  she  did  not  submit  to  his  wishes 
she  would  not  receive  any  of  the  things  he  offered  her  and 
she  would  be  scolded  and  punished,  and  that  if  she  told 
about  these  acts  he  would  kill  her.  On  the  morning  of  Au- 
gust 17,  1920,  about  eight  o'clock,  he  took  his  wife  in  his 
automobile  to  the  home  of  a  neighbor,  Mrs.  Louise  Schmidt, 
to  assist  in  preparing  dinner  for  threshers.  On  this  day 
Mary  was  left  at  home  to  take  care  of  the  housework,  and 
while  she  was  sprinkling  clothes  in  the  kitchen  the  plaintiff 
in  error  came  in,  placed  his  arms  about  her,  made  suggest- 
ive and  vulgar  remarks  to  her  and  proposed  intercourse 
with  her.  She  attempted  to  escape,  but  he  threw  her  on 
the  floor,  put  his  hand  over  her  mouth  to  stifle  her  out- 
cries, and  thrust  his  private  parts  against  her  so  that  she 
was  in  pain  for  the  remainder  of  the  day  and  noticed  blood 
on  her  body  and  clothing.  Her  testimony  also  showed  that 
on  later  occasions  plaintiff  in  error  made  attempts  to  take 
indecent  liberties  and  practices  with  her. 

The  testimony  for  the  State  showed  that  in  October, 
1920,  the  complaining  witness  was  taken  from  the  home  of 
plaintiff  in  error  and  placed  in  the  custody  of  Oscar  Ra- 
mer  by  reason  of  a  petition  filed  in  the  county  court  of 
DeKalb  county  charging  that  she  was  a  dependent  child,  for 
the  reason  that  she  had  not  proper  care  and  guardianship, 
and  that  her  home,  by  reason  of  cruelty  and  depravity,  was 
an  unfit  place  for  her.  The  record  shows  that  on  Octo- 
ber 17  the  prosecuting  witness  told  Mrs.  Harriet  Strevor 
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of  the  assault  testified  to  by  her  as  having  been  committed 
by  plaintiff  in  error  on  August  17,  1920.  The  record  also 
shows  that  this  was  the  first  person  to  whom  the  prosecut- 
ing witness  made  complaint  of  her  treatment,  and  one  of 
the  contentions  of  plaintiff  in  error  is  that  the  testimony 
of  Mrs.  Strevor  as  to  that  statement  was  incompetent  by 
reason  of  the  lapse  of  time  following  the  alleged  assault 
before  such  statement  was  made. 

^/^laintiff  in  error  testified  on  his  own  behalf  and  denied 
in  to  to  the  charges  in  the  indictment  or  that  he  at  any  time 
used  obscene  or  lewd  language  in  the  presence  of  the  prose- 
cutrix or  took  any  indecent  liberties  with  her. /He  testified 
that  on  the  i6th  and  17th  of  August,  1920,  the  latter  being 
the  day  testified  to  by  the  prosecutrix  as  the  day  when  the 
assault  was  committed,  he  was  hauling  manure  from  the 
barn  out  on  the  farm ;  that  he  started  about  eight  o'clock 
in  the  morning  on  Monday,  the  i6th;  that  his  older  boy, 
Albert,  was  helping  him ;  that  while  he  went  out  to  deposit 
the  loads  upon  the  farm  the  boy  stayed  about  the  barn; 
that  his  wife  was  absent  assisting  Mrs.  Louise  Schmidt  in 
preparing  for  the  feeding  of  threshers ;  that  he  had  taken 
her  to  the  Schmidt  home  about  7 130  in  the  morning  in  his 
car;  that  the  prosecuting  witness  prepared  the  dinner,  as- 
sisted by  plaintiff  in  error's  sons,  Albert  and  LeRoy;  that 
there  was  no  one  else  on  the  premises  that  day  and  he  was 
not  at  the  house ;  that  in  the  evening  he  went  to  Schmidt's 
and  brought  his  wife  home.  His  recital  as  to  what  occurred 
the  next  day,  the  17th,  is  practically  the  same  as  that  of 
the  i6th  as  to  what  he  and  his  son  Albert  were  doing./ He 
testified  that  on  that  day  his  son  LeRoy  was  in  the  house 
with  the  prosecutrix.  Albert  corroborated  his  father  as  to 
what  he  was  doing  during  those  two  days.  LeRoy  testi- 
fied that  he  was  in  the  house  that  day  with  the  prosecutrix, 
and  that  she  spent  the  time  reading  books  or  catalogues./ 

While  numerous  errors  are  complained  of,  the  follow- 
ing are  presented  in  argument:     First,  that  it  was  error 
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for  the  court  to  refuse,  before  the  commencement  of  the 
taking  of  evidence,  to  compel  the  People  to  elect  on  which 
count  or  counts  they  would  proceed ;  second,  that  the  court 
erred  in  allowing  proof,  over  the  objection  of  plaintiff  in 
error,  of  substantive  crimes  arising  out  of  different  trans- 
actions ;  that  the  verdict  was  against  the  weight  of  the  evi- 
dence, and  that  the  conviction  cannot  stand  for  the  reason 
that  the  proof  shows  it  was  a  consummated  act  of  rape 
while  the  indictment  charged  an  assault  with  intent  to  com- 
mit rape,  the  verdict  being  for  the  lesser  crime.  It  is  also 
urged  that  it  was  error  to  admit  the  testimony  of  Mrs.  Stre- 
vor  concerning  the  statement  made  by  the  complaining  wit- 
ness to  her  two  months  after  the  alleged  assault. 

The  matter  of  requiring  the  State  to  elect  on  which  overt 
act  the  prosecution  will  stand,  and  the  time  at  which  such 
election  shall  be  made,  was  one  resting  in  the  discretion  of 
the  trial  court  and  will  not  be  reviewed  except  in  a  case  of 
clear  abuse  of  that  discretion.  The  courts  of  some  States 
hold  that  the  State  must  make  an  election  before  the  hear- 
ing of  the  evidence,  while  others  adopt  the  rule  that  the  first 
proof  of  overt  acts  constitutes  an  election  at  law.  Neither 
of  such  rules  has  ever  been  adopted  in  this  State.  The  rule 
giving  discretion  to  the  trial  judge  in  cases  of  this  cliar- 
acter,  particularly  where  there  is  no  claim  of  alibi,  is  and 
has  been  the  rule  in  this  State.  {People  v.  Duncan,  261 
III-  339  J  People  v.  Gray,  251  id.  431;  Crane  v.  People, 
168  id.  395.)  In  this  case  the  State  was  required  to  elect 
before  the  completion  of  the  testimony  of  the  prosecuting 
witness.  Plaintiff  in  error  contends,  however,  that  the 
opening  statement  of  the  State's  attorney  showed  that  he 
had  an  intimate  knowledge  of  the  facts  to  be  presented 
to  the  jury,  and  for  that  reason  he  should  have  been  re- 
quired to  elect  at  the  outset.  There  appears  to  have  been 
no  abuse  of  the  discretion  on  the  part  of  the  trial  judge 
in  this  particular.  There  was  proof  of  but  the  one  assault 
with  intent  to  commit  rape,  shown  by  the  testimony  of  the 
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complaining  witness  to  have  been  on  August  17.  Other 
acts  the  evidence  of  which  is  complained  of  were  acts  of 
taking  indecent  liberties  prior  and  subsequent  to  the  act 
charged  in  the  eighth  and  ninth  counts  of  the  indictment. 
Under  the  authority  of  People  v.  Duncan,  supra,  it  was 
not  error  to  refuse  to  require  the  election  before  the  tak- 
ing of  proof. 

y^  Concerning  the  contention  that  the  court  erred  in  ad- 
mitting testimony  as  to  previous  acts  of  lewdness  and  tak- 
ing indecent  liberty,  we  are  of  opinion  that  such  cannot 
be  sustained.  Proof  of  acts  of  indecent  liberties  was  made 
before  the  counts  charging  such  were  nolled.  Proof  of  acts 
of  lewdness  showing  a  course  of  conduct  leading  up  to  the 
assault  was  competent,  not  for  the  purpose  of  proving  dis- 
!  tinct  offenses  but  for  the  purpose  of  showing  the  relations 
j  that  existed  between  the  parties  and  a  course  of  conduct  of 
I  plaintiff  in  error  leading  up  to  the  act  complained  of.  Peo- 
I    pie  v.  Duncan,  supra;  People  v.  Gray,  supra. 

It  is  earnestly  insisted  that  while  this  may  be  the  rule 
in  a  case  where  the  assault  is  without  force  on  a  female 
child  under  the  age  of  consent  it  does  not  apply  where  the 
proof  shows  that  the  assault  was  with  force  and  against 
her  will,  and  that  under  that  state  of  proof  the  crime  was 
the  same  as  common  law  rape  and  evidence  of  previous  acts 
of  lewdness  or  taking  indecent  liberty  is  incompetent.  This 
is  not,  however,  the  rule  as  laid  down  in  People  v.  Gray, 
supra,  and  cases  cited.  No  such  distinction  is  there  drawn, 
and,  indeed,  where  statutory  rape  is  charged,  an  element  of 
the  crime  lies  in  the  fact  that  the  female  child  is  too  young 
to  consent.  If  ia  law  she  cannot  consent  we  are  unable  to 
see  wherein  the  use  of  force  changes  the  character  of  the 
charge  from  statutory  rape  to  the  common  law  crime.  As 
said  in  People  v.  Gray,  supra:  "On  reason  and  by  the  great 
weight  of  authority,  in  a  prosecution  for  rape  of  a  female 
under  the  age  of  consent,  other  acts  of  sexual  intercourse 
between  the  same  parties  are  admissible  as  corroborating  the 
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prosecuting  witness'  testimony  concerning  the  particular  act 
relied  upon  for  conviction."  This  being  the  rule  as  to  the 
admissibility  of  evidence  of  other  acts  of  sexual  intercourse, 
we  can  see  no  good  reason  why  prior  acts  of  lewdness  and 
taking  indecent  liberty  may  not  be  shown. 

Counsel  for  plaintiff  in  error  also  contend  that  it  was 
error  to  admit  testimony  of  subsequent  acts  of  lewdness. 
It  was  held  in  the  case  of  Crane  v.  People,  supra,  which 
was  a  charge  of  adultery,  that  acts  subsequent  to  the  one 
relied  upon  may  be  proved  as  characterizing  the  acts  and 
conduct  of  the  parties  complained  of  as  constituting  the 
particular  offense  charged;  and  it  was  said  in  People  v. 
Gray,  supra,  that  no  difference  exists  between  those  cases 
where  the  charge  is  adultery  and  where  it  is  rape  of  a  fe- 
male child  under  the  age  of  consent.  Moreover,  it  cannot 
be  said,  on  the  record  in  this  case,  that  had  the  testimony 
of  such  specific  acts  of  lewdness  not  been  admitted  the  ver- 
dict of  the  jury  would  have  been  different.  The  proof  in 
this  case  fully  justified  the  verdict,  not  only  from  the  clear 
and  unshaken  statement  of  the  complaining  witness,  but 
from  the  testimony  and  circumstances  tending  to  corrobo- 
rate her,  including  the  testimony  of  the  physician  who  made 
a  physical  examination  of  her  after  the  time  of  the  alleged 
assault.  As  was  said  in  People  v.  Karpovich,  288  111.  268 : 
"Crimes  of  this  character  are  usually  committed  under  cir- 
cumstances that  do  not  admit  of  corroborative  testimony  by 
eye-witnesses."  The  circumstances  here  tend  to  corrobo- 
rate the  complaining  witness.  The  fact,  which  is  not  de- 
nied, that  she  was  very  frequently  in  the  company  of  the 
plaintiff  in  error,  that  he  stood  in  loco  parentis  to  her,  that 
he  frequently  took  her  into  the  fields  and  garden  to  work 
with  him,  affording  opportunity  to  commit  the  crime,  tended 
to  lend  credence  to  her  story.  The  People's  witness  Gene- 
vieve VanEppen,  who  was  the  complaining  witness'  teacher, 
testified  that  on  one  occasion  when  the  plaintiff  in  error 
appeared  at  the  school  building  the  complaining  witness 
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clutched  her  by  the  arm  and  appeared  to  be  frightened. 
It  would  be  unreasonable  to  assume  that  this  child  could 
detail  so  many  facts  and  circumstances  surrounding  the  al- 
leged previous  acts  of  lewdness, — many  of  which  circum- 
stances are  not  denied  though  the  acts  themselves  are, — if 
her  story  was  fabricated.  The  jury  were  fully  justified  in 
returning  a  verdict  of  guilty. y^ 

It  is  also  contended  that  it  was  error  to  permit  Mrs. 
Strevor  to  testify  concerning  the  complaint  made  to  her  of 
the  alleged  act.  The  record  shows  that  this  statement  was 
made  on  October  17,  1920,  which  was  two  months  after 
the  alleged  assault;  but  the  evidence  also  shows  that  it 
was  within  four  days  after  the  complaining  witness  left 
the  home  of  plaintiff  in  error  and  went  to  that  of  Oscar 
Ramer.  The  rule  is,  that  in  this  class  of  cases  it  may  be 
shown  by  the  testimony  of  third  persons  that  the  prosecu- 
trix made  complaint  to  them,  provided  such  complaint  is 
made  as  soon  as  practicable  or  without  any  inconsistent  de- 
lay. There  is  no  set  rule,  however,  as  to  what  shall  con- 
stitute an  inconsistent  delay.  In  this  case  the  complaining 
witness  was  in  the  home  of  plaintiff  in  error  and  under  his 
physical  control.  Moreover,  it  is  shown  by  her  testimony 
that  he  had  threatened  to  do  her  bodily  injury  if  she  made 
complaint  of  his  conduct.  There  appears  to  have  been  no 
sufficient  reason  why  this  girl  could  have  been  expected  to 
make  complaint  prior  to  her  leaving  the  home  of  plaintiff 
in  error.  We  are  of  opinion,  therefore,  that  under  the  rec- 
ord in  this  case  the  delay  in  making  this  statement  was  not 
inconsistent.  The  circumstances  in  which  the  prosecutrix 
was  placed  and  the  fear  under  which  she  was  laboring  nega- 
tive such  inconsistency.  The  court,  therefore,  did  not  err 
in  admitting  the  testimony  of  such  statement. 

It  is  also  contended  that  it  was  error  to  refuse  the  mo- 
tion of  plaintiff  in  error  to  require  the  production  of  the 
prosecuting  witness  for  interview.  It  appears  that  the  com- 
plaining witness  was  produced  and  told  that  she  could  talk 
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to  counsel  for  plaintiff  in  error  or  not,  as  she  saw  fit,  and 
that  counsel  for  plaintiff  in  error  was  not  permitted  to  ques- 
tion her  out  of  the  hearing  of  the  sheriff  and  the  State's 
attorney.  It  was  held  in  People  v.  Duncan,  supra,  that  the 
fact  that  neither  the  accused  nor  his  counsel  had  opportunity 
to  interview  the  prosecuting  witness,  in  a  case  of  this  char- 
acter, was  not  ground  for  a  continuance,  and  that  the  court 
was  not  required  to  enter  an  order  requiring  her  to  be  pro- 
duced for  the  purpose  of  granting  an  interview.  In  this 
case  the  interview  was  granted,  and  we  see  no  error  in  the 
fact  that  counsel  were  not  permitted  to  interview  her  alone. 

Counsel  further  contend  that  conviction  in  this  case  of 
assault  with  intent  to  commit  rape  cannot  be  sustained,  for 
the  reason  that  the  facts  show,  if  taken  to  be  true,  that  the 
crime  of  rape,  and  not  of  assault  with  intent  to  commit 
rape,  was  proven.  The  test  in  this  class  of  cases  is  whether 
or  not  the  evidence  shows  plaintiff  in  error  to  be  guilty  of 
the  crime  charged,  and  the  fact  that  the  evidence  proving 
him  so  guilty  may  also  prove  an  offense  of  greater  magni- 
tude is  not  a  variance  between  the  proof  and  the  indictment 
upon  which  the  verdict  is  based.  Proof  of  the  crime  of 
rape  also  involves  proof  of  an  assault  with  intent  to  com- 
mit rape,  and  though  it  be  conceded  that  in  this  case  the 
proof  does  show  the  crime  of  rape,  such  does  not  make 
void  the  conviction  of  the  crime  charged.  People  v.  Kar- 
povich,  supra. 

It  is  contended  that  the  court  erred  in  not  giving  to  the 
jury  an  instruction  limiting  and  regulating  the  proof  of- 
fered by  the  People  as  to  taking  indecent  liberty,  and  the 
argument  is  that  since  the  counts  for  taking  indecent  lib- 
erty were  nolle  prossed,  the  purpose  and  effect  of  the  proof 
should  have  been  limited  to  that  of  showing  the  relations 
of  the  parties,  merely,  and  that  this  was  not  done.  It  is 
sufficient  to  say  that  no  such  instruction  was  offered  on  the 
part  of  plaintiff  in  error,  and  it  is  not  the  duty  of  a  court 
to  prepare  and  give  instructions  of  its  own  motion,  although 
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it  may  properly  do  so  in  some  instances.  If  counsel  desired 
the  benefit  of  an  instruction  of  this  character  they  should 
have  presented  one  to  the  court.  There  appears  to  have 
been  no  motion  to  limit  the  testimony  pertaining  to  previ- 
ous acts  of  taking  indecent  liberty  that  was  offered  under 
the  first  seven  counts  of  the  indictment  prior  to  their  hav- 
ing been  nolle  pressed. 

Counsel  complain  of  the  refusal  of  the  court  to  give  to 
the  jury  the  sixth  refused  instruction.  By  this  instruction 
the  jury  were  told,  in  substance,  that  the  prosecution  hav- 
ing elected  to  rely  for  conviction  upon  the  assault  which 
they  allege  defendant  made  upon  the  complaining  witness 
about  the  middle  of  August,  unless  they  believed  from  the 
competent  evidence,  beyond  all  reasonable  doubt,  that  he  did 
the  act  complained  of,  with  the  intent  charged,  they  should 
find  the  defendant  not  guilty,  no  matter  how  many  other 
assaults  may  have  occurred  upon  the  prosecutrix  on  other 
davs  or  dates  and  no  matter  what  acts  of  obscene  conduct 
and  indecency  occurred  between  the  prosecutrix  and  the 
defendant  on  other  days  or  dates.  This  instruction  was 
marked  "Refused,"  as  having  been  covered.  An  examina- 
tion of  the  given  instructions  shows  that  the  last  instruction 
given  for  the  plaintiff  in  error  informed  the  jury  that  the 
charge  was  limited  to  the  crime  of  assault  with  intent  to 
commit  rape  about  the  middle  of  August,  1920,  and  if  they 
had  any  reasonable  doubt  in  their  minds  as  to  the  guilt  of 
the  defendant  on  that  charge  they  should  acquit  him.  The 
refused  instruction  merely  stated  in  another  form  the  sub- 
stance of  the  given  instruction. 

An  examination  of  this  record,  which  is  of  some  length, 
discloses  that  there  is  no  reversible  error  contained  therein. 
The  judgment  of  the  circuit  court  will  therefore  be  affirmed. 

/Judgment  affirmed./ 
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(No.  14224. — ^Judgment  affirmed.) 
The  Taywr  Coai.  Company,  Plaintiff  in  Error,  vs.  The 
Industriai,  Commission  et  al. — (Oscar  Hai^i,,  De- 
fendant in  Error.) 

Opinion  filed  February  22,  1^22. 

1.  Jurisdiction — when  jurisdiction  may  be  waived.  Jurisdic- 
tion of  the  subject  matter  cannot  be  waived,  but  jurisdiction  of 
a  particular  case  within  the  general  class  of  which  the  court  has 
jurisdiction  may  be  waived  by  failure  to  make  seasonable  objection 
in  accordance  with  the  established  practice. 

2.  Workmen's  compensation — review  by  Industrial  Commis- 
sion is  not  analogous  to  writ  of  error.  A  review  of  the  arbitrator's 
decision  by  the  Industrial  Commission  is  not  analogous  to  a  re- 
view by  writ  of  error,  as  there  is  no  writ  and  the  record  is  already 
filed  with  the  commission  by  virtue  of  the  statute,  but  in  adminis- 
tering the  act  and  exercising  the  authority  conferred  the  commis- 
sion must  determine  in  each  particular  case  whether  the  conditions 
prescribed  by  statute  have  been  complied  with. 

3.  Same — when  party  waives  objection  to  jurisdiction  of  Indus- 
trial Commission.  The  jurisdiction  of  the  Industrial  Commission 
to  review  the  arbitrator's  decision  is  acquired  by  the  filing  of  the 
petition  for  the  review,  and  where  the  parties  appear  and  make  no 
objection  that  the  stenographic  report  of  the  hearing  before  the 
arbitrator  was  not  filed  in  the  time  required  by  law  the  jurisdic- 
tional question  is  waived. 

4.  Same — when  right  to  question  validity  of  Compensation  act 
is  waived.  Where  the  parties,  without  objection,  participate  in 
the  hearing  before  the  arbitrator  and  in  the  review  by  the  Indus- 
trial Commission,  and  enter  into  a  stipulation  that  they  are  sub- 
ject to  the  provisions  of  the  Compensation  act,  the  right  to  ques- 
tion the  validity  of  the  act  is  waived  and  cannot  be  raised  for  the 
first  time  in  the  circuit  court  nor  in  the  Supreme  Court. 

5.  Constitutional  law — benefit  of  constitutional  provision  is 
ivaived  if  no  objection  is  raised  when  the  right  is  invaded.  Prop- 
erty rights  under  a  constitutional  provision  are  sacred  from  inter- 
ference or  destruction  by  legislative  or  judicial  act;  but  the  pro- 
tection afforded  in  such  cases  may  be  waived,  and  is  waived  unless 
an  objection  is  raised  by  the  party  entitled  to  the  benefit  of  the 
provision  whenever  it  appears  that  the  right  is  being  disregarded. 
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Writ  of  Error  to  the  Circuit  Court  of  Williamson 
county;   the  Hon.  D.  T.  HARTvvELrlr,  Judge,  presiding. 

Denison  &  SPII.1.ER,  for  plaintiff  in  error. 

A.  W.  Kerr,  and  George  R.  Stone,  for  defendant  in 
error. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

The  defendant  in  error,  Oscar  Hall,  applied  to  the  In- 
dustrial Commission  for  compensation  for  an  alleged  in- 
jury by  reason  of  an  accident  arising  out  of  and  in  the 
course  of  his  employment  on  October  24,  1919,  in  the  mine 
of  the  plaintiff  in  error,  the  Taylor  Coal  Company.  An 
arbitrator  heard  the  evidence  and  made  an-  award  of  $14 
per  week  for  16  weeks  for  temporary  total  incapacity  and 
$14  per  week  for  50  weeks  for  the  reason  that  the  injury 
caused  333^  per  cent  permanent  loss  of  the  use  of  the  right 
hand.  Upon  a  review  by  the  Industrial  Commission  the 
award  of  the  arbitrator  was  confirmed,  and  upon  a  writ 
of  certiorari  from  the  circuit  court  of  Williamson  countv 
the  writ  was  quashed  and  the  award  affirmed.  This  court 
allowed  a  writ  of  error  to  the  circuit  court  to  review  the 
proceeding. 

The  argument  for  the  plaintiff  in  error  is  devoted  to  the 
single  proposition  that  the  Workmen's  Compensation  act 
in  force  before  July  i,  192 1,  as  construed  by  this  court, 
prohibits  a  judicial  review  of  both  law  and  facts  in  accord- 
ance with  the  general  rules  established  in  our  system  of 
jurisprudence  for  the  security  of  private  rights,  and  is  there- 
fore in  conflict  with  the  requirement  of  due  process  of  law 
in  the  fourteenth  amendment  of  the  Federal  constitution 
and  is  null  and  void.  The  sole  reply  of  the  defendant  in 
error  to  that  argument  is,  that  the  record  shows  that  no 
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agreed  statement  of  facts  appearing  upon  the  hearing  be- 
fore the  arbitrator  or  a  correct  stenographic  report  of  the 
proceedings  was  filed  with  the  Industrial  Commission  with- 
in fifty  days  after  the  plaintiff  in  error  received  notice  of 
the  filing  of  the  award,  and  this  is  the  ground  of  a  motion 
to  dismiss  the  writ  of  error  and  affirm  the  decision  of  the 
Industrial  Commission. 

It  will  be  observed  that  the  motion  calls  upon  the  court 
to  disclaim  jurisdiction  of  the  writ  of  error  and  dismiss 
the  same  because  of  an  alleged  want  of  jurisdiction  in  the 
Industrial  Commission,  and  also  to  exercise  such  jurisdiction 
by  affirming  the  decision  of  the  commission.  That  part  of 
the  motion  calling  upon  the  court  to  dismiss  the  writ  for 
want  of  jurisdiction  cannot  be  allowed.  The  court  has 
jurisdiction,  by  virtue  of  the  statute,  to* review  judgments 
and  orders  of  the  circuit  court  under  the  Compensation  act 
upon  writ  of  error,  which  tlitf  court  in  its  discretion  may 
order  to  issue  if  applied  for  as  provided  in  the  act,  and 
upon  such  writ  of  error  may  determine  whether  the  circuit 
court  acquired  jurisdiction  under  the  provisions  of  the  stat- 
ute, and  if  it  had  jurisdiction  whether  error  was  commit- 
ted. By  the  act  in  question  the  circuit  court  was  given 
jurisdiction,  by  writ  of  certiorari  to  the  Industrial  Commis- 
sion, to  review  all  questions  of  law  presented  by  the  record 
except  such  as  arose  where  a  decision  of  the  arbitrator  or 
committee  of  arbitration  had  become  the  decision  of  the 
Industrial  Commission.  No  question  of  jurisdiction  of  the 
circuit  court  to  review  the  award  in  this  case  was  presented 
to  or  passed  upon  by  the  circuit  court.  Oscar  Hall  filed 
his  motion  in  writing  to  quash  the  writ  of  certiorari  and 
did  not  raise  any  question  such  as  is  sought  to  be  raised 
here,  but,  among  other  things,  averred  as  follows :  "Said 
record  shows  that  the  Industrial  Commission  had  jurisdic- 
tion of  the  subject  matter  and  of  the  parties  and  that  said 
decision  is  in  all  respects  regular  and  legal."  Not  only 
was  no  question  raised  or  passed  upon  by  the  circuit  court 
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concerning  the  jurisdiction  of  the  Industrial  Commission, 
but  no  objection  was  made  to  a  review  of  the  award  by  the 
commission.  A  stenographic  report  was  not  filed  within 
fifty  days  after  notice,  but  Hall  appeared,  made  no  objec- 
tion to  the  review  by  the  commission,  and  did  not  present 
in  any  manner  the  proposition  that  the  award  had  become 
or  should  become  the  decision  of  the  Industrial  Commis- 
sion. If,  therefore,  the  question  of  jurisdiction  of  the  In- 
dustrial Commission  or  the  circuit  court  was  one  that  could 
be  waived,  it  was  waived.  The  general  rule  as  applied  to 
courts  is,  that  jurisdiction  of  the  subject  matter, — which 
means  jurisdiction  of  the  class  of  cases  to  which  the  par- 
ticular case  belongs  and  not  jurisdiction  of  a  case  within 
such  a  class, — cannot  be  waived.  The  method  by  which 
jurisdiction  of  a  particular  case  within  the  general  class  of 
cases  is  obtained,  and  any  defects  or  irregularities  in  respect 
thereto,  may  be  waived,  and  are  waived  unless  seasonable 
objection  is  made  in  accordance  with  the  established  prac- 
tice. (O'Brien  v.  People,  216  111.  354;  Franklin  Union 
V.  People,  220  id.  355.)  Where  a  court  has  jurisdiction  of 
the  subject  matter  and  may  take  jurisdiction  of  a  particular 
case  if  certain  conditions  exist,  and  no  objection  is  raised 
to  the  exercise  of  jurisdiction,  as  in  case  of  a  limitation 
barring  a  writ  of  error,  an  adequate  remedy  at  law  and  the 
like,  a  party  will  be  deemed  to  have  waived  the  jurisdic- 
tional question.  Burnap  v.  Wight,  14  111.  303;  Stout  v. 
Cook,  41  id.  447;  Crawford  v.  Schmits,  139  id.  564; 
Hanger  v.  Gage,  168  id.  365;  Law  v.  Ware,  238  id.  360; 
Peterson  v.  Manhattan  Life  his,  Co,  244  id.  329;  People 
v.  Evans,  262  id.  235. 

Counsel  for  plaintiff  in  error  insist  that  no  question  con- 
cerning the  jurisdiction  of  the  circuit  court  either  as  to 
subject  matter  or  the  particular  case  should  be  considered, 
because  the  court  decided  in  Sulzberger  &  Sons  Co,  v.  /n- 
dustrial  Com.  285  111.  223,  that  the  Industrial  Board  might 
grant  extensions  of  time  beyond  thirty  days  to  file  an  agreed 
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statement  or  stenographic  report.  The  opinion  in  that  case 
has  caused  considerable  misunderstanding  on  account  of  a 
reference  to  the  wrong  statute.  The  accident  occurred  on 
June  8,  1 9 14,  and  petition  for  review  was  filed  on  Decem- 
ber 4,  1914.  Several  extensions  of  time  in  which  to  file  the 
record  were  granted  by  the  Industrial  Board,  and  it  was 
filed  on  March  22,  191 5.  The  proceeding,  therefore,  was 
under  the  act  of  19 13,  which  required  an  agreed  statement 
of  facts  or  stenographic  report  to  be  filed  within  twenty 
days  after  the  decision  but  gave  the  Industrial  Board  power 
to  grant  further  time,  without  limitation,  in  which  either 
to  petition  for  a  review  or  to  file  an  agreed  statement  or 
stenographic  report.  The  proceeding  was  completed  under 
the  act  of  19 13  and  the  decision  of  the  court  was  right. 
The  court  could  not  in  the  case  presented  construe  the  pro- 
vision of  the  act  of  19 15,  which  was  not  in  force,  as  shown 
by  the  dates  given  in  the  opinion,  and  the  quotation  from 
that  act  was  an  error. 

Decisions  respecting  jurisdiction,  and  the  authorities  on 
that  subject,  relate  to  courts  and  judicial  action  under  set- 
tled rules  and  methods  of  procedure,  and  as  applied  to  ad- 
ministrative boards  or  agencies  acting  under  special  statutes 
they  may  be  somewhat  confusing.  As  far  as  similar  rules 
can  be  applied  to  such  boards  or  agencies,  an  examination 
of  the  statute  under  which  authority  is  attempted  to  be  ex- 
ercised must  be  made  to  determine  the  question.  The  pro- 
vision for  a  review  by  the  Industrial  Commission  is  peculiar, 
partaking  both  of  the  nature  of  a  review  for  error  and  also 
a  trial  de  novo  upon  additional  evidence.  So  far  as  analo- 
gies go,  a  mere  review  is  somewhat  in  the  nature  of  a  writ 
of  error,  and  as  applied  to  a  court  of  review  such  a  writ 
is  a  new  suit,  in  which  the  court  obtains  jurisdiction  of  the 
particular  case  by  the  filing  of  a  prcecipe  and  issue  of  the 
writ  and  obtains  jurisdiction  of  the  parties  by  the  issue  and 
service  of  process.  An  appeal  is  a  continuation  of  the  same 
suit,  and  jurisdiction  is  acquired  by  complying  with  the  con- 
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ditions  on  which  the  appeal  was  allowed  and  the  filing  of 
the  record  in  the  court  of  review.  Neither  of  these  meth- 
ods is  precisely  applicable  to  a  review  by  the  Industrial 
Commission,  since  there  is  no  writ  and  the  record  is  already 
filed  with  the  Industrial  Commission.  The  commission  al- 
ready has  complete  jurisdiction  of  the  subject  matter,  which 
is  conferred  by  law,  and  the  method  of  its  exercise  in  par- 
ticular cases  is  prescribed  by  the  statute.  The  entire  ad- 
ministration of  the  law  and  the  adjustment  of  claims  for 
compensation  are  committed  to  the  Industrial  Commission. 
It  may  designate  an  arbitrator  or  chairman  of  a  committee 
of  arbitration  to  hear  evidence  and  make  a  report,  but  no 
jurisdiction  is  given  to  either.  A  decision  of  the  arbitrator 
or  committee  is  not  a  judgment  or  in  the  nature  of  a  judg- 
ment, but  if  there  is  no  proceeding  for  a  review  within  the 
time  limited  by  the  statute  the  decision  reported  is  to  be- 
come the  decision  of  the  Industrial  Commission  and  in  the 
absence  of  fraud  is  to  be  conclusive.  If  an  award  made 
and  reported  to  the  Industrial  Commission  is  assented  to  by 
the  parties  by  not  applying  for  a  review  it  is  to  be  adopted 
by  the  commission  as  its  decision.  In  administering  the  act 
and  exercising  the  authority  conferred  by  it  the  Industrial 
Commission  must  determine  in  each  particular  case  whether 
the  conditions  prescribed  by  the  statute  have  been  complied 
with  so  that  the  jurisdiction  may  be  exercised.  In  Fried- 
man  Manf.  Co,  v.  Industrial  Com,  284  111.  554,  it  was  held 
that  jurisdiction  was  acquired  by  the  Industrial  Board  by 
the  application  for  compensation;  that  jurisdiction  of  the 
subject  matter  of  the  controversy  was  conferred  by  law, 
which  gave  the  board  jurisdiction  of  all  claims  for  acci- 
dental injuries  or  death  arisfng  out  of  and  in  the  course 
of  employment;  that  the  question  for  what  injuries  recov- 
ery could  be  had  involved  a  construction  of  the  act,  and  if 
the  construction  was  erroneous  there  might  be  a  review  by 
a  writ  of  error  or  proceeding  in  chancery  to  be  instituted 
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within  twenty  days.  In  like  manner  the  petition  for  review 
in  this  case  gave  the  Industrial  Commission  jurisdiction  for 
a  review  of  a  case  within  the  general  class  of  cases  of  which 
it  had  jurisdiction.  If  objection  had  been  made  to  the  ex- 
ercise of  jurisdiction  in  the  case  because  the  statement  of 
facts  or  stenographic  report  had  not  been  filed  within  the 
time  fixed  by  the  statute  and  the  decision  of  the  commission 
was  wrong,  it  would  be  subject  to  review  on  a  writ  of  cer- 
tiorari by  the  circuit  court.  The  commission  having  juris- 
diction of  the  subject  matter,  Hall  waived  any  question  of 
the  exercise  of  authority  by  the  commission  to  review  the 
award.    The  motion  is  denied. 

As  before  stated,  the  single  claim  of  the  plaintiff  in  er- 
ror is  that  the  Workmen's  Compensation  act  as  it  existed 
at  the  time  of  this  proceeding  was  in  violation  of  constitu- 
tional rights.  The  stenographic  report  of  the  proceeding 
before  the  arbitrator  contains  the  following :  "Appearances 
and  stipulation  whereby  it  is  agreed  that  Oscar  Hall  and 
Taylor  Coal  Company  were  working  under  and  subject  to 
the  provision  of  the  Workmen's  Compensation  act  on  the 
24th  day  of  October,  A.  D.  19 19;  that  Oscar  Hall  was  in 
the  employ  of  the  Taylor  Coal  Company  on  the  24th  day 
of  October,  A.  D.  1919;  that  he  received  an  injury  which 
arose  out  of  and  in  the  course  of  the  employment  on  that 
day;  that  respondent  had  notice  of  an  accident  within  thirty 
days  from  the  date  of  the  injury;  that  demand  for  com- 
pensation was  made  within  six  months,  as  required  under 
the  provisions  of  the  Workmen's  Compensation  act;  that 
the  annual  earnings  of  petitioner  for  the  year  preceding  the 
injury  were  $1248;  that  the  average  weekly  wage  of  peti- 
tioner during  said  year  was  $24  per  week ;  that  respondent 
paid  petitioner  compensation  to  the  amount  of  $234." 

The  objection  to  the  constitutionality  of  the  act  was  first 
made  in  the  circuit  court,  where  it  was  repeated,  in  varying 
language,  as  ground  for  a  motion  to  quash  the  record.    The 
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particular  in  which  it  is  claimed  that  the  Workmen's  Com- 
pensation act  violated  the  guaranty  of  due  process  of  law 
relates  solely  to  a  property  right.  Such  rights  are  sacred 
from  interference  or  destruction  by  legislative  or  judicial 
act,  but  the  protection  afforded  by  a  constitutional  provi- 
sion in  such  cases  may  be  waived,  and  is  always  held  to  be 
waived  unless  an  objection  is  raised  by  the  party  entitled 
to  the  benefit  of  the  provision  whenever  it  appears  that  the 
right  is  being  invaded  or  disregarded.  After  the  stipula- 
tion plaintiff  in  error  took  part  in  the  proceeding  without 
any  objection  and  took  credit  for  $234  compensation  al- 
ready paid  by  virtue  of  its  provisions.  Both  by  the  express 
language  of  the  stipulation  and  by  participating  in  the  hear- 
ing before  the  arbitrator  and  securing  a  review  under  the 
statute  by  the  Industrial  Commission  the  right  to  question 
the  validity  of  the  statute  was  waived  and  the  plaintiff  in 
error  cannot  be  permitted  to  raise  it  now.  (  Wood  v.  Child, 
20  111.  209 ;  Smith  v.  Bryan,  34  id.  364 ;  Springfield  and 
Illinois  Southeastern  Railway  Co,  v.  Hall,  67  id.  99 ;  HoU 
comb  V.  People,  79  id.  409;  Dobbins  v.  First  Nat.  Bank, 
112  id.  553;  Winslozv  v.  People,  117  id.  152;  Illinois  Cen- 
tral Railroad  Co,  v.  City  of  Wenona,  163  id.  288;  Woods 
V.  Soucy,  166  id.  407;  People  v.  Clark,  283  id.  221 ;  Shoal 
Creek  Coal  Co.  v.  Industrial  Com.  300  id.  551;  Shepard 
V,  Barron,  194  U.  S.  553;  6  R.  C.  L.  94;  12  Corpus  Juris, 
769.)  The  circuit  court  did  not  err  in  refusing  to  quash 
the  record  on  account  of  the  alleged  invalidity  of  the  act. 
It  is  not  claimed  that  the  award  was  incorrect  on  the 
merits. 

The  judgment  is  affirmed.  ^    ,         ^    /r        , 

-^     ^  judgment  affirmed. 
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(No.  14201. — ^Reversed  and  remanded.) 
The  Chicago-Sandovai,  Coai,  Company,  Plaintiff  in  Er- 
ror, vs.  The  Industriai,  Commission  et  d. — (Robert 
Smith,  Defendant  in  Error.) 

Opinion  filed  February  22,  1^22. 

1.  Constitutional  law — benefit  of  a  constitutional  provision 
may  be  waived.  With  very  few  exceptions  any  person  may  waive 
the  benefit  of  a  constitutional  provision,  even  in  a  criminal  prose- 
cution, and  he  may  waive  the  right  to  question  the  validity  of  a 
statute  designed  for  the  protection  of  his  property  rights,  either 
expressly  or  by  such  conduct  as  amounts  to  an  estoppel. 

2.  Same — how  right  to  question  the  validity  of  a  statute  may 
be  waived.  The  right  to  question  the  validity  of  a  statute  may 
be  waived  either  by  act  or  omission,  by  participating  in  litigation 
which  by  fair  inference  acknowledges  the  validity  of  the  statute, 
or  by  any  course  of  conduct  which  shows  an  intention  to  waive 
any  question  as  to  such  validity  or  which  raises  an  estoppel. 

3.  Same — an  objection  to  invasion  of  constitutional  right  must 
be  made  at  earliest  opportunity.  A  party  who  regards  his  consti- 
tutional right  as  invaded  must  raise  an  objection  at  the  earliest 
fair  opportunity,  and  a  failure  to  do  so  amounts  to  a  waiver  of 
the  right 

4.  Workmen's  compensation — when  employer  waives  right  to 
question  validity  of  Compensation  act.  An  employer  who  partici- 
pates in  the  proceeding  before  the  arbitrator,  enters  into  a  stipu- 
lation that  the  parties  are  under  the  Compensation  act,  obtains  a 
review  by  the  Industrial  Commission  and  by  the  circuit  court  and 
claims  credit  for  payments  of  compensation  and  for  medical  ser- 
vices, is  precluded  from  thereafter  raising  any  question  as  to  the 
constitutionality  of  the  act. 

5.  Same — when  finding  of  permanent  disability  cannot  be  up- 
held. If  the  evidence  in  a  compensation  case  furnishes  no  basis 
for  the  finding  by  the  commission  that  the  applicant  is  wholly 
and  permanently  incapable  of  work,  an  award  based  upon  such 
finding  cannot  be  sustained  even  though  the  evidence  may  justify 
a  finding  of  temporary  total  disability  or  partial  permanent  dis- 
ability, and  it  is  error  for  the  circuit  court  to  confirm  such  award. 

Writ  of  Error  to  the  Circuit  Court  of  Marion  county; 
the  Hon.  Thomas  E.  Ford,  Judge,  presiding. 
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Frank  F.  Noi^eman,  June  C.  Smith,  and  Andrew 
J.  Dai,i,stream,  for  plaintiff  in  error. 

A.  W.  Kerr,  and  George  R.  Stone,  for  defendant  in 
error. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

The  defendant  in  error,  Robert  Smith,  applied  to  the 
Industrial  Commission  for  compensation  on  account  of  an 
injury  suffered  while  working  for  plaintiff  in  error,  the 
Chicago-Sandoval  Coal  Company,  in  its  mine  in  Marion 
county.  There  was  a  hearing  of  evidence  by  an  arbitrator, 
and  he  made  an  award  of  $12  per  week  for  17  weeks  and 
four  days  for  temporary  total  incapacity,  $12  per  week  for 
291  weeks  and  $8  for  one  week,  as  compensation  for  com- 
plete and  permanent  disability  and  thereafter  a  pension  for 
life  of  $280  per  annum,  payable  in  monthly  installments, 
on  account  of  such  complete  and  permanent  disability.  He 
found  that  the  applicant  had  been  paid  $392  by  the  plain- 
tiff in  error  to  apply  on  the  compensation  awarded.  Upon 
a  review  by  the  Industrial  Commission  additional  testimony 
was  heard,  and  upon  consideration  of  the  same  and  the  evi- 
dence contained  in  the  record  of  the  proceeding  before  the 
arbitrator  the  findings  and  award  were  affirmed  and  ordered 
to  stand  as  the  decision  of  the  Industrial  Commission.  A 
writ  of  certiorari  from  the  circuit  court  was  directed  to 
the  commission,  and  upon  a  return  being  made  the  court 
quashed  the  writ  and  confirmed  the  award.  This  court  al- 
lowed a  writ  of  error  to  the  circuit  court  upon  the  petition 
of  plaintiff  in  error. 

At  the  hearing  in  the  circuit  court  on  March  26,  192 1, 
the  plaintiff  in  error  filed  its  motion  to  quash  the  record 
and  return  on  the  ground  that  the  Workmen's  Compensa- 
tion act  was  unconstitutional  because  in  violation  of  the 
due  process  clause  of  the  fourteenth  amendment  to  the  Fed- 


Feb. '22.]     Chicago-San.  Coal  Co.  t?.  Indus.  Com.      391 

eral  constitution.  The  plaintiff  in  error  also  submitted  to 
the  court  a  proposition  that  the  act  in  question  was  uncon- 
stitutional for  the  reason  stated,  to  be  held  as  law  in  the 
decision  of  the  case.  The  court  overruled  the  motion  and 
marked  the  proposition  of  law  "Refused." 

When  the  application  came  on  to  be  heard  before  the 
arbitrator  the  parties  entered  into  the  following  stipulation : 
"That  on  the  22d  day  of  April,  191 9,  the  petitioner  was  in 
the  employ  of  the  respondent ;  that  on  said  date  both  par- 
ties weje  operating  under  and  subject  to  the  provisions  of 
the  Workmen's  Compensation  act;  that  on  said  date  the 
petitioner  sustained  an  accident  injury  arising  out  of  and 
in  the  course  of  his  employment,  of  which  the  respondent 
had  notice  within  thirty  days  and  on  account  of  which  de- 
mand for  compensation  was  made  within  six  months ;  that 
the  petitioner  is  married,  having  no  children  under  the  age 
of  sixteen  years ;  that  the  petitioner  has  been  paid  $392  as 
compensation  in  this  cause ;  that  medical  services  have  been 
rendered  and  there  is  no  further  claim  for  the  same;  that 
the  petitioner  has  not  returned  to  the  employ  of  the  re- 
spondent; that  the  wages  for  the  year  preceding  were 
$1575  and  the  weekly  wage  was  $30.30,  the  questions  in 
controversy  being  the  extent  of  the  injury  and  to  what,  if 
any,  compensation  is  the  petitioner  entitled  on  account  of 
the  same."  The  plaintiff  in  error  having  entered  into  this 
stipulation  and  proceeded  to  a  hearing  before  the  arbitra- 
tor and  a  subsequent  review  by  the  Industrial  Commission 
without  objection  that  any  constitutional  right  was  being 
invaded,  the  question  arises  whether  the  circuit  court  erred 
in  overruling  the  motion  to  quash  the  record  and  return  and 
refusing  the  proposition  of  law. 

With  very  few  exceptions  any  person  may  waive  the 
benefit  of  a  constitutional  provision  for  his  personal  bene- 
fit, and  may  do  that  even  in  a  criminal  prosecution  against 
him.  {People  v.  Scates,  3  Scam.  351;  Perteet  v.  People, 
70  111.  171.)    He  may  waive  the  right  to  question  the  valid- 
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ity  of  a  statute  designed  for  the  protection  of  his  property 
rights  either  expressly  or  by  such  conduct  as  amounts  to 
an  estoppel.  The  right  to  question  the  validity  of  a  statute 
may  be  waived  either  by  act  or  omission.  It  may  be  by 
participating  in  litigation  which  by  fair  inference  acknowl- 
edges the  validity  of  the  statute,  or  by  any  course  of  con- 
duct which  shows  an  intention  to  waive  any  question  as  to 
the  validity  of  the  statute,  or  where  it  would  be  unjust  to 
others  to  permit  objection  to  afterward  be  made.  (Shepard 
V.  Barron,  194  U.  S.  553;  6  R.  C.  L.  94;  12  Corpus  Juris, 
769.)  The  general  rule  is,  that  it  is  the  duty  of  a  person, 
whenever  he  regards  his  constitutional  right  as  invaded,  to 
raise  an  objection  at  the  earliest  fair  opportunity,  and  the 
failure  to  do  so  amounts  to  a  waiver  of  the  right.  Accord- 
ingly, in  Pearson  v.  Zehr,  125  111.  573,  it  was  held  that  if 
a  party  at  the  time  of  a  ruling  depriving  him  of  a  consti- 
tutional right  makes  no  objection  he  cannot  afterward  as- 
sign the  ruling  for  error,  and  in  Union  Drainage  District 
V.  Smith,  233  111.  417,  it  was  held  that  an  objection  to  the 
competency  of  a  commissioner  on  constitutional  grounds 
must  be  made  before  the  judgment  of  confirmation,  and  if 
not  so  made  is  deemed  waived  and  will  never  thereafter 
be  of  any  avail.  It  has  repeatedly  been  held  that  the  ques- 
tion of  the  validity  of  a  statute  is  waived  by  prosecuting  an 
appeal  to  the  Appellate  Court,  which  has  no  power  to  con- 
sider the  question.  (Barnes  v.  Drainage  Comrs,  221  111. 
627;  Case  V.  City  of  Sullivan,  222  id.  56;  Pittsburg,  Cin- 
cinnati, Chicago  and  St.  Louis  Raihvay  Co.  v.  City  of 
Chicago,  242  id.  178;  Ltiken  v.  Lake  Shore  and  Michigan 
Southern  Railway  Co.  248  id.  377.)  By  the  stipulation  the 
plaintiff  in  error  agreed  that  both  parties  were  operating  un- 
der and  subject  to  the  provisions  of  the  Workmen's  Com- 
pensation act.  It  took  credit  for  medical  services  and  $392 
paid  as  compensation  for  the  injury,  and  stipulated  that  the 
questions  in  controversy  were  the  extent  of  the  injury  and 
what  compensation  the  applicant  was  entitled  to  on  account 
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of  the  injury.  Both  by  the  express  terms  of  the  stipula- 
tion and  by  participating  in  the  proceeding  and  obtaining 
a  review  by  the  Industrial  Commission  and  by  the  circuit 
court  the  plaintiff  in  error  admitted  the  validity  of  the  Com- 
pensation act  and  is  precluded  from  questioning  its  validity. 
The  award  was  based  on  a  finding  of  fact  that  the  in- 
juries sustained  had  caused  complete  disability,  rendering 
the  applicant  wholly  and  permanently  incapable  of  work, 
for  which  total  and  permanent  incapacity  he  was  entitled 
to  the  compensation  awarded  and  a  pension  for  life.  The 
evidence  required  a  finding  of  disability  and  an  award  of 
compensation,  but  it  did  not  justify  a  finding  that  the  ap- 
plicant was  wholly  and  permanently  incapable  of  work  or 
the  amount  of  compensation  based  on  such  a  finding.  The 
applicant,  while  working  in  the  mine  timbering  and  cleaning 
up  a  fall,  suffered  an  injury  by  the  fall  of  a  boulder,  which 
caused  a  hernia  in  the  lower  part  of  the  abdomen,  toward 
the  right  side.  He  was  operated  upon  for  the  hernia,  and 
the  operation  was  successful  so  that  there  was  no  further 
trouble  at  the  point  of  the  hernia.  There  was  evidence, 
however,  of  soreness,  pain  and  swelling  at  a  point  above  and 
distinct  from  the  place  of  the  hernia  whenever  the  appli- 
cant attempted  heavy  work  or  doing  work  requiring  him  to 
stoop  over.  He  at  first  located  the  swelling  and  pain  at 
four  or  five  inches  above  the  scar  of  the  hernia  and  after- 
ward said  that  it  was  about  an  inch,  and  that  there  was 
such  swelling  that  sometimes  he  could  not  fasten  his  trou- 
sers. From  his  testimony  and  the  testimony  of  doctors, 
which  was  not  controverted,  it  is  clear  that  the  surgical  op- 
eration cured  the  hernia  and  there  was  no  structural  change 
or  objective  symptom  that  could  be  discovered  which  would 
necessarily  be  of  a  permanent  nature.  The  applicant  had 
done  some  work  in  connection  with  raising  the  foundation 
of  his  house,  and  there  was  no  sufficient  evidence  to  sus- 
tain an  award  for  total  and  permanent  incapacity.  For  that 
reason  the  judgment  must  be  reversed  and  the  question  be 
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again  considered  by  the  commission,  either  upon  the  record 
or  with  any  further  evidence  which  the  parties  may  choose 
to  present. 

The  judgment  is  reversed  and  the  cause  remanded  to  the 
circuit  court,  with  directions  to  again  refer  the  application 
to  the  Industrial  Commission. 

Reversed  and  remanded,  with  directions. 


(No.  142 14. — Judgment  aflfirmed.) 
The  Peopi.i$  ex  rel,  R.  M.  Williams  et  al.  Appellants,  vs, 

E.  S.  G1.ASC0W  et  al.  Appellees. 

Opinion  filed  February  22,  1^22, 

1.  Appeals  and  errors — motions  and  rulings  must  be  saved  by 
bill  of  exceptions.  Alleged  error  in  ruling  on  a  motion  to  dismiss 
an  information  in  quo  warranto  attacking  the  organization  of  a 
community  consolidated  school  district  cannot  be  considered  where 
the  motion  and  ruling  thereon  are  not  preserved  by  a  bill  of  excep- 
tions or  stenographic  report  signed  by  the  trial  judge. 

2.  Same — proceedings  and  judgment  are  presumed  to  be  cor- 
rect unless  error  is  shown.  The  presumption  in  favor  of  the  regu- 
larity of  proceedings  in  a  court  of  general  jurisdiction  will  obtain 
until  overcome  by  a  showing  that  error  has  been  committed,  and 
the  judgment  of  the  circuit  court  is  presumed  to  be  correct  until 
the  contrary  is  shown. 

Appeal  from  the  Circuit  Court  of  Peoria  county ;  the 
Hon.  John  M.  Nikhaus,  Judge,  presiding. 

E.  E.  Harding,  for  appellants. 

CovKY,  Campbell  &  Covey,  for  appellees. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court: 

March  31,  1921,  the  State's  attorney,  at  the  relation  of 
the  appellants,  by  leave  of  court  filed  an  information  in 
quo  warranto  in  the  circuit  court  of  Peoria  county  demand- 
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ing  that  appellees  show  by  what  right  they  pretended  to  act 
as  president  and  members  of  the  board  of  education  of 
Community  ConsoUdated  School  District  No.  204  in  Peoria 
county.  June  20,  192 1,  the  court  entered  a  judgment  which 
contains  the  following  recital :  "This  cause  now  coming  on 
to  be  heard  before  the  court  upon  the  motion  of  respond- 
ents to  abate  and  dismiss  suit,  and  the  court  having  had 
the  same  under  advisement  and  having  fully  considered  the 
same,  and  being  now  sufficiently  advised  in  the  premises, 
doth  sustain  said  motion  and  dismiss  suit."  From  that 
judgment  this  appeal  is  prosecuted. 

The  clerk  has  copied  into  the  record  filed  in  this  cause 
a  motion  which  purports  to  have  been  filed  by  appellees 
May  23,  1921,  wherein  they  "move  the  court  to  quash  the 
information  filed  herein  and  to  dismiss  the  petition  and 
abate  this  suit  in  accordance  with  the  act  of  May  4, 
1 92 1,  legalizing  the  organization  of  community  consoli- 
dated schools."  Appellants  have  assigned  error  on  the 
court's  ruling  on  the  motion,  but  they  are  in  no  position  to 
question  in  this  court  the  trial  court's  ruling  on  the  motion 
for  the  reason  that  there  is  no  bill  of  exceptions  or  steno- 
graphic report  signed  by  the  trial  judge  and  made  a  part 
of  the  record.  {People  v.  Board  of  Review^  263  111.  326; 
People  v.  Cowen,  283  id.  308;  Savanna  and  York  Drain- 
age District  v.  DeLaVergne,  298  id.  480.)  In  the  absence 
of  a  bill  of  exceptions  we  are  unable  to  tell  for  what  rea- 
son the  court  entered  its  judgment  dismissing  the  informa- 
tion. The  presumption  in  favor  of  the  regularity  of  pro- 
ceedings in  court  will  obtain  until  overcome  by  a  showing 
that  error  has  been  committed.  The  judgment  of  the  cir- 
cuit court  is  presumed  to  be  correct  until  the  contrary  is 
shown.  Vinyard  v.  Barnes,  124  111.  346;  People  v.  Big 
Lake  Drainage  District,  156  id.  614;  City  of  Chicago  v. 
Ogden  &  Co,  227  id.  595;  Laird  v.  Dickirson,  241  id.  380. 

The  judgment  of  the  circuit  court  is  affirmed. 

Judgment  affirmed. 
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(No.  14327. — Reversed  and  remanded.) 
The  Benton  Coal  Company,  Plaintiff  in  Error,  vs.  The 
Industrial  Commission  et  al. — (Mike  Pazro,   De- 
fendant in  Error.) 

Opinion  filed  February  22,  ip22. 

Workmen's  compensation — when  award  for  permanent  total 
disability  cannot  be  sustained.  While  a  finding  by  the  Industrial 
Commission  may  be  based  upon  a  legitimate  conclusion  from  the 
facts  proved  by  competent  evidence,  yet  an  award  for  permanent 
total  disability  cannot  be  sustained  if  there  is  no  competent  evi- 
dence to  support  it. 

Writ  of  Error  to  the  Circuit  Court  of  Franklin  county  5 
the  Hon.  C.  H.  M1LI.ER,  Judge,  presiding. 

W.  H.  Hart,  and  W.  W.  Hart,  for  plaintiff  in  error. 

W.  P.  Seeber,  and  Layman  &  Johnson,  for  defend- 
ant in  error. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

An  application  for  adjustment  of  claim  was  filed  Jan- 
uary 2,  1919,  by  Mike  Pazro,  thirty-four  years  old,  alleg- 
ing that  on  October  2,  19 18,  while  he  was  "trapping"  in 
plaintiff  in  error's  mine,  a  coal  car  knocked  a  prop  so  that 
it  fell  upon  him,  injuring  his  back  and  hip,  which  affected 
him  in  walking  and  in  bending  over.  The  matter  was  heard 
before  an  arbitrator,  and  an  award  was  entered  May  13, 
1919,  in  Pazro's  favor.  There  being  no  appeal  from  the 
arbitrator's  award  it  became  the  finding  of  the  Industrial 
Commission  under  the  statute.  On  August  28,  19 19,  Pazro 
filed  a  petition  with  the  Industrial  Commission  alleging  that 
his  disability  had  increased  and  praying  for  additional  com- 
pensation. Thereafter,  on  a  hearing  before  the  Industrial 
Commission  on  May  5,  1920,  the  commission  entered  an 
award  allowing  Pazro  compensation  at  the  rate  of  $15 
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per  week  for  266%  weeks,  and  thereafter  a  pension  for 
life  equal  to  eight  per  cent  of  $4000  annually,  payable  in 
monthly  installments  of  $26.66,  holding  that  the  accidental 
injuries  had  resulted  in  permanent  total  disability.  On 
review  before  the  circuit  court  in  June,  1921,  that  court 
affirmed  the  decision  of  the  Industrial  Commission  and 
quashed  the  writ.  From  the  order  of  the  circuit  court  the 
proceeding  has  been  brought  here  by  writ  of  error  for  fur- 
ther review. 

It  was  stipulated  between  the  parties  on  the  original 
hearing  before  the  arbitrator  that  the  parties  were  operat- 
ing under  and  subject  to  the  Workmen's  Compensation  act 
and  that  the  injury  arose  out  of  and  in  the  course  of  the 
employment;  that  plaintiff  in  error  had  notice  of  the  ac- 
cident within  thirty  days  from  the  date  of  the  injury  and 
demand  for  compensation  was  made  within  the  time  re- 
quired by  law ;  that  Pazro  had  two  children  under  the  age 
of  sixteen  and  that  he  returned  to  work  for  plaintiff  in 
error  November  18,  1918. 

On  the  hearing  before  the  arbitrator.  Dr.  Buntin,  a  wit- 
ness for  plaintiff  in  error,  examined  the  X-ray  plates  taken 
of  Pazro's  injury  and  testified  that  they  showed  no  abnor- 
malities, and  that  an  examination  of  Pazro  on  the  date  of 
the  hearing  convinced  him  that  the  applicant  had  sustained 
no  permanent  injury ;  that  there  may  have  been  a  little  rheu- 
matic disorder,  but  that  in  his  opinion  the  applicant  thought 
he  was  in  worse  condition  than  he  really  was  and  for  that 
reason  avoided  using  the  parts  affected  by  the  injury;  that 
the  applicant  could  do  any  kind  of  work,  and  it  would  be 
better  for  him,  physically,  if  he  did  work. 

The  applicant  testified  on  the  hearing  before  the  arbi- 
trator that  he  had  never  had  an  injury  before  in  his  life 
and  never  had  been  under  a  doctor's  care  until  he  was  in- 
jured by  being  hit  by  this  prop ;  that  at  the  time  he  testi- 
fied he  was  sick  and  could  not  work;  that  his  back  was 
sore  and  weak  when  he  bent  down;   that  when  he  stood 
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straight  it  did  not  bother  him ;  that  he  could  load  coal  but 
could  not  pick  it  up ;  that  his  left  hip  hurt  him ;  that  when 
he  walked  or  stood  a  good  deal  he  was  in  pain;  that  he 
could  not  load  coal  for  more  than  ten  minutes  before  he 
had  to  straighten  up,  because  he  could  not  continue  to  bend 
down  for  a  long  time ;  that  before  he  was  hurt  he  loaded 
coal  all  the  time;  that  the  injury  to  his  hip  affected  his 
walking  and  going  up-stairs.  He  testified  on  cross-exami- 
nation that  he  returned  to  work  after  the  injury  and  worked 
all  the  time  up  to  the  hearing  before  the  arbitrator;  that 
he  did  not  use  a  cane  or  crutch  when  he  walked;  that  he 
felt  pretty  well  during  the  day  but  not  so  well  in  the  morn- 
ing ;  that  he  had  been  treated  by  a  St.  Louis  doctor,  who 
told  him  that  he  would  be  all  right  in  six  months ;  that  the 
X-ray  pictures  were  taken  in  St.  Louis;  that  at  the  time  he 
testified  he  was  working  about  three  days  a  week. 

When  applicant  applied  for  an  increase  because  of  the 
recurrence  of  the  disability,  by  stipulation  between  the  par- 
ties plaintiff  in  error  agreed  to  advance  $100  as  temporary 
compensation,  and  applicant  went  to  the  medical  director 
of  the  Industrial  Commission  for  an  examination.  There- 
after, on  January  26,  1920,  the  medical  director.  Dr.  Mag- 
nuson,  wrote  a  letter  to  the  arbitrator,  which  was  admitted 
in  evidence  by  agreement  of  the  parties  as  if  he  had  so 
testified,  in  which  he  stated  that  Pazro  had  been  under  his 
observation  and  care  from  October  31,  1919,  to  the  date 
of  the  letter;  that  he  had  entirely  recovered  so  far  as  pain 
in  his  back  was  concerned  when  standing  in  an  upright  posi- 
tion but  the  ligaments  of  his  back  were  still  weak ;  that  the 
writer  had  given  the  claimant  positive  instructions  not  to 
do  any  work  which  would  involve  stooping  or  lifting;  that 
he  would  be  able  to  return  to  light  work,  such  as  trapping, 
about  February  15,  and  that  not  until  six  months  from  the 
time  he  returned  to  light  work  should  he  be  asked  or  al- 
lowed to  do  anything  in  the  way  of  lifting;  that  if  he  did 
any  lifting  before  the  ligaments  were  strong  the  conditions 
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which  had  laid  him  up  to  that  time  would  recur  and  there 
would  be  another  disability  which  would  be  more  serious 
than  the  last ;  that  in  justice  to  both  the  man  and  the  com- 
pany it  would  seem  that  he  ought  to  have  the  kind  of  work 
that  would  strengthen  and  not  overtax  the  overstrained 
ligaments  of  his  back.  After  this  letter  was  admitted  in 
evidence  Pazro  himself  testified  before  the  Industrial  Com- 
mission, stating  he  had  quit  working  for  plaintiff  in  error 
on  July  3,  1919,  and  had  not  worked  since  that  time;  that 
his  back  hurt  and  was  sore;  that  he  could  not  lift  anything 
now ;  that  he  could  just  stoop  down  to  his  shoes  but  could 
not  stoop  down  and  raise  anything;  that  he  could  not  draw 
a  bucket  of  water  from  the  well;  that  he  could  not  bend 
either  side ;  that  his  side  and  back  hurt  him ;  that  he  could 
not  lie  down  on  one  side  nor  on  his  back  and  could  not 
sleep ;  that  he  was  not  as  strong  as  when  his  case  was  first 
heard  before  the  arbitrator;  that  some  days  his  back  was 
better  than  on  other  days.  The  evidence  also  tends  to  show 
that  he  suffered  more  than  when  he  testified  before  the 
arbitrator;  that  he  could  not  do  any  work  at  the  time  of 
the  hearing  before  the  Industrial  Commission. 

It  is  insisted  by  counsel  for  plaintiff  in  error  that  there 
is  no  competent  evidence  in  the  record  that  shows  that  the 
injury  had  recurred  or  increased  since  the  original  hearing 
before  the  arbitrator,  and  that  there  was  no  competent  evi- 
dence before  the  Industrial  Commission  that  he  was  per- 
manently totally  incapacitated  for  work.  It  is  obvious  from 
the  testimony  of  the  applicant  taken  before  the,  arbitrator 
and  that  taken  on  the  hearing  before  the  Industrial  Com- 
mission on  the  petition  asserting  that  the  injury  had  re- 
curred and  increased,  that  the  two  descriptions  of  his  injury 
were  clearly  different,  and  we  think  the  letter  of  Dr.  Mag- 
nuson  describing  his  condition  is  very  different  as  to  the 
permanent  nature  of  the  injury  from  the  testimony  of  Dr. 
Buntin  on  the  hearing  before  the  arbitrator.  On  the  hear- 
ing before  the  Industrial  Commission  on  the  petition  for 
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recurrence  of  the  injury,  applicant  testified  that  he  could 
not  work  or  sleep,  could  not  lie  on  his  back  or  side  and 
could  not  lift,  whereas  his  testimony  plainly  showed  that 
he  could  do  light  work  at  the  time  of  the  original  hearing 
before  the  arbitrator.  There  is  nothing  in  this  record  to 
indicate  that  the  applicant  is  unworthy  of  belief  or  that  his 
testimony  should  not  be  considered  competent  or  that  the 
Industrial  Commission  was  not  justified  in  accepting  it  as 
true.  In  our  judgment  there  was  ample  evidence  that  the 
disability  had  increased.  While  the  finding  of  the  Indus- 
trial Commission  must  be  based  upon  a  legitimate  conclu- 
sion from  the  facts  proved  by  competent  evidence,  (Car- 
son-Pay son  Co.  V.  Industrial  Com.  285  111.  635,)  if  it  is 
a  legitimate  inference  it  is  not  guessing  or  conjecture. 
Peoria  Railway  Terminal  Co.  v.  Industrial  Board,  279  111. 
352;  Squire-Dingee  Co.  v.  Industrial  Board,  281  id.  359. 

A  more  serious  question  raised  by  the  argument  of 
counsel  for  plaintiff  in  error  is,  that  there  is  no  competent 
evidence  in  the  record  of  the  permanent  total  disability  of 
the  applicant.  The  testimony  of  Dr.  Magnuson  does  not 
clearly  indicate  that  there  is  a  permanent  disability  but 
shows  that  there  might  be  if  applicant  did  not  take  care 
of  himself  or  if  he  strained  himself  in  doing  improper 
work.  There  is  nothing  in  the  testimony  of  the  applicant 
given  on  either  hearing  that  seems  to  us  to  justify  the  con- 
clusion that  he  is  permanently  totally  disabled.  There  are 
different  characters  of  disability  as  well  as  degrees  of  dis- 
ability,— some  in  which  the  permanency  of  the  disability 
is  more  apparent  than  in  another  case.  If  one  has  lost  a 
hand  or  a  foot  that  loss  can  clearly  be  accepted  as  perma- 
nent. If  one  is  confined  to  bed  from  a  complication  of 
causes  and  results  the  permanency  or  temporary  character 
of  the  disability  may  be  less  apparent  than  is  the  loss  of 
the  hand  or  foot.  But  a  person  may  be  no  less  perma- 
nently disabled  because  the  permanent  character  of  the  in- 
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jury  can  only  be  determined  from  a  full  knowledge  of  the 
facts  regarding  the  injury  and  possibly  basing  the  reason- 
ing upon  objective  and  subjective  tests  or  symptoms.  The 
injured  person  may  be  entirely  unable  to  analyze  his  con- 
dition, and  possibly,  through  ignorance  or  lack  of  knowl- 
edge of  the  English  language,  be  unable  to  tell  many  of 
the  symptoms  accompanying  his  disability.  He  may  be 
able  to  tell  whether  he  can  lift  without  its  hurting  him,  or 
whether  he  can  lift  as  much  at  one  time  as  at  another,  or 
whether  he  can  sleep,  or  whether  he  is  as  strong  as  he  was. 
In  many  cases  it  is  difficult  to  tell  whether  a  disability  is 
permanent,  and  the  victim  of  an  accident  may  be  correct  in 
his  judgment  or  he  may  be  mistaken  as  to  the  character 
of  the  disability  or  whether  he  is  permanently  injured,  and 
the  physicians  also  may  be  mistaken  as  to  the  permanent 
character  of  the  injury.  It  is  well  known  that  instances 
are  numerous  where  physicians  disagree  as  to  whether  an 
injury  is  permanent  or  only  temporary,  and  the  Industrial 
Commission  necessarily  must  act  on  the  testimony  before 
it  in  order  to  find  whether  an  injury  is  temporary  or  per- 
manent. Beyond  question,  the  evidence  on  which  it  bases 
its  conclusion  should  not  be  a  mere  guess  or  based  upon 
conjecture  or  surmise,  but  should  be  a  legitimate  conclu- 
sion from  the  competent  evidence  heard  before  it.  Under 
this  rule  the  evidence  does  not  support  the  finding  that  there 
was  a  permanent  injury. 

For  that  reason  the  judgment  of  the  circuit  court  is  re- 
versed and  the  cause  remanded  to  that  court,  with  direc- 
tions to  set  aside  the  finding  of  the  Industrial  Commission, 
and  for  such  further  proceedings  as  may  be  provided  by 

statute 

Reversed  and  remanded,  with  directions. 


801-26 
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(No.  14237. — ^Judgment  affirmed.) 

The  PEOPI.E  ex  rel.  Harry  C.  McVeigh,  Appellant,  vs. 

The  G1.EN  E1.1.YN  Township  High  Schooi.  District, 

Appellee. 

Opinion  filed  February  22,  ig22. 

1.  Schools — the  curative  act  of  June  24,  1921,  is  valid.  The 
curative  act  of  June  24,  1921,  validating  irregularities  in  proceed- 
ings for  the  annexation  of  territory  to  township  or  community 
high  school  districts,  is  a  valid  act.  {People  v.  Opie,  ante,  p.  11, 
followed.) 

2.  Same — when  curative  act  of  June  24,  1921,  may  he  applied. 
The  validating  act  of  June  24,  1921,  may  be  applied  to  validate  de- 
fects in  the  organization  of  a  township  high  school  district  arising 
out  of  the  invalidity  of  certain  provisions  of  section  90  of  the 
School  law.     (Milstead  v.  Boone,  ante,  p.  213,  followed.) 

Cartwright  and  Dunn,  JJ.,  dissenting. 

Appeai,  from  the  Circuit  Court  of  DuPage  county ;  the 
Hon.  Mazzini  Si^usser,  Judge,  presiding. 

C.  W.  Reed,  State's  Attorney,  (Ch arises  S.  Knudson, 
of  counsel,)  for  appellant 

Ch arises  S.  W11.USTON,  and  John  W.  Leedi^e,  (E.  J. 
Andrews,  of  counsel,)  for  other  tax-payers. 

Chii^ds,  Locke  &  VanSchaick,  (Samuei.  VV.  Norton, 
of  counsel,)  for  appellee. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

This  was  a  quo  warranto  proceeding  filed  in  the  circuit 
court  of  DuPage  county  by  the  State's  attorney  of  that 
county  on  the  relation  of  a  certain  tax-payer,  which  brings 
up  the  question  of  the  constitutionality  of  certain  so-called 
validating  acts  passed  by  the  legislature  in  192 1.  A  plea 
was  filed  by  the  authorities  of  the  Glen  Ellyn  Township 
High  School  District,  to  which  the  State's  attorney  de- 
murred.    After  a  hearing  in  the  trial  court  the  demurrer 
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was  overruled,  and  appellant  electing  to  stand  by  the  de- 
murrer, the  court  found  the  issues  for  appellee  and  judg- 
ment was  rendered  in  its  favor,  with  costs  against  appel- 
lant, whereupon  an  appeal  was  prayed  to  this  court. 

The  information  alleged,  among  other  things,  that  the 
high  school  district  was  illegally  constituted  because  the 
proper  steps  had  not  been  taken  under  the  statute  in  an- 
nexing certain  territory  to  the  district,  and  it  was  claimed 
that  this  territory  was  improperly  considered  and  held  by 
the  authorities  of  the  school  district  as  a  part  of  the  dis- 
trict and  taxes  were  being  levied  on  the  property  so  improp- 
erly annexed.  The  plea  of  appellee  stated,  among  other 
things,  that  however  improper  the  original  annexation  of 
said  territory  may  have  been,  it  was  cured  by  the  act  of 
June  24,  192 1.    (Laws  of  192 1,  p.  828.) 

Practically  the  same  authorities  are  urged  by  appellant 
in  this  case  as  to  the  unconstitutionality  of  the  curative  act 
of  June  24  as  were  urged  and  pressed  upon  the  attention 
of  this  court  in  People  v.  Opie,  (ante,  p.  11,)  and  under 
the  reasoning  in  that  decision  it  must  be  held  that  the  ob- 
jections to  the  constitutionality  of  the  curative  act  of  June 
24,  192 1,  can  no  more  be  urged  to  show  the  unconstitu- 
tionality of  the  last  named  act  than  could  be  urged  against 
the  constitutionality  of  the  curative  act  of  May  10,  192 1, 
(Laws  of  192 1,  p.  797,)  which  was  held  valid  in  People 
V.  Opie,  supra.  Under  the  reasoning  of  that  case  and  the 
authorities  there  cited  it  must  be  held  that  the  objections 
to  the  validity  of  the  curative  act  of  June  24,  1921,  are 
without  force,  and  it  follows  that  the  last  named  act  must 
be  held  valid. 

Although  the  pleadings  do  not  raise  the  question  of  the 
unconstitutionality  of  section  90  of  the  School  law,  which 
was  held  unconstitutional  by  this  court  in  Jackson  v.  Blair, 
298  111.  605,  that  question  is  argued  in  the  briefs  for  ap- 
pellant. Under  the  reasoning  of  this  court  in  Milstead  v. 
Boone,  {ante,  p.  213,)  it  must  be  held  that  the  curative  act 
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of  June  24,  192 1,  validated  any  defects  in  the  organization 
of  the  district  growing  out  of  the  unconstitutionality  of 
section  90  of  the  School  law. 

In  our  judgment  the  opinions  in  the  two  cases  adopted 
at  the  last  term  of  this  court  dispose  fully  of  all  the  objec- 
tions raised  in  this  case  as  to  the  constitutionality  of  the 
curative  act  of  June  24,  1921. 

The  judgment  of  the  circuit  court  will  therefore  be 

affirmed.  ,    .  .    .r       ^ 

Judgment  affirmed, 

Cartwright  and  Dunn,  JJ.,  dissenting. 


(No.  14182. — ^Judgment  affirmed.) 
The  People  ex  rel,  Willis  D.  Marshall,  County  Collector, 
Appellee,  vs.  The  Chicago,  Burlington  and  Quincy 
Railroad  Company,  Appellant. 

Opinion  filed  February  22,  1^22. 

1.  Taxes — certificate  of  school  tax  levy  does  not  constitute  the 
levy.  It  is  the  action  of  the  board  of  education  in  ascertaining  the 
amount  necessary  to  be  raised  by  special  tax  for  educational  and 
building  purposes  for  the  ensuing  year  in  a  high  school  district 
which  constitutes  the  levy  of  the  tax,  and  the  certificate  of  the 
tax  levy  is  merely  evidence  of  such  action,  upon  which  the  county 
clerk  is  authorized  to  act  in  the  extension  of  the  tax.  (Contrary 
expression  in  People  v.  Noyes,  295  111.  355,  overruled.) 

2.  Same — when  tax  in  high  school  district  lying  in  two  counties 
does  not  lack  uniformity.  Where  a  community  high  school  dis- 
trict lies  in  two  counties,  the  fact  that  the  county  clerk  in  one  of 
the  counties  extends  a  tax  properly  levied  by  the  board  of  educa- 
tion in  both  counties  without  first  requiring  a  certificate  of  tax  levy 
to  be  filed  with  him  does  not  give  the  tax-payers  in  that  part  of 
the  district  lying  in  the  other  county  the  right  to  object  to  the 
tax  upon  the  ground  that  it  was  not  uniformly  levied  throughout 
the  district,  the  tax  as  levied  being  actually  extended  by  the  clerks 
of  both  counties  against  all  the  property  of  the  taxing  district. 

Appeai,  from  the  County  Court  of  Warren  county;  the 
Hon.  C.  M.  HuEY,  Judge,  presiding. 
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J.  A.  CoNNEi.1.,  and  GriEr,  Safford  &  S0U1.E,  for  ap- 
pellant. 

Chari.es  E.  Lauder,  State's  Attorney,  and  L.  E. 
Murphy,  for  appellee. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court : 

Community  High  School  District  No.  215,  situated  in 
the  counties  of  Warren  and  Mercer,  was  organized  in  Jan- 
uary, 1920,  under  the  act  of  191 7.  The  board  of  education 
ascertained  the  amount  of  money  necessary  to  be  raised 
by  special  tax  for  educational  and  for  building  purposes 
for  the  ensuing  school  year  and  certified  and  returned  the 
amounts  so  levied  to  the  township  treasurer  who  receives 
the  tax  money  for  said  district  Section  191  of  the  School 
law  provides  that  when  a  district  lies  in  two  counties  the 
board  of  education  shall  prepare  a  certificate  of  tax  levy 
for  each  county  in  which  the  district  lies  and  deliver  the 
certificates  to  the  township  treasurer  who  receives  the  tax 
money  of  such  district,  and  he  shall  in  turn  file  a  certifi- 
cate with  the  county  clerk  of  each  of  the  counties  in  which 
a  part  of  such  district  is  situated.  In  the  instant  case  a 
certificate  of  tax  levy  was  filed  with  the  county  clerk  of 
Warren  county  but  no  certificate  was  filed  with  the  county 
clerk  of  Mercer  county.  Each  of  the  county  clerks  ascer- 
tained the  total  equalized  valuation  of  all  the  taxable  prop- 
erty in  that  part  of  such  district  that  lay  in  his  county  and 
certified  the  amount  thereof  to  the  county  clerk  of  the  other 
county.  From  the  aggregate  of  such  equalized  valuation 
and  from  the  certificate  of  the  amount  so  required  to  be 
levied  each  clerk  ascertained  the  rate  of  per  cent  required 
to  produce  in  such  district  the  amount  of  such  levy,  as  re- 
quired by  section  191  of  the  School  act,  and  at  that  rate 
extended  the  special  tax  to  be  levied  for  educational  and 
building  purposes  in  that  part  of  such  district  lying  in  his 
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county.  The  appellant  filed  objection  to  the  tax  extended 
against  its  property  which  lay  in  that  part  of  the  district 
in  Warren  county,  on  the  ground,  among  others,  that  the 
tax  extended  in  Warren  county  was  void  for  the  reason 
that  the  tax  in  the  district  lacked  uniformity  because  the 
tax  in  Mercer  county  was  extended  by  the  county  clerk 
without  authority.  The  objection  was  overruled  and  judg- 
ment was  entered  in  the  county  court  of  Warren  county 
against  the  lands  of  appellant,  and  it  has  appealed. 

The  State's  attorney  says  in  his  brief :  "The  only  ques- 
tion involved  in  this  appeal  is  whether  or  not  the  legisla- 
ture had  the  authority  to  validate  a  tax  levy  which  was 
uniform  throughout  the  district,  made  in  the  manner  that 
this  appears  to  have  been  made,  and  whether  or  not  the 
legislature  did  by  the  act  of  May  10,  192 1,  validate  such 
tax."  The  validity  of  the  organization  of  the  district  in 
question  is  not  and  could  not  be  questioned  in  this  proceed- 
ing, and  the  act  approved  May  10,  192 1,  being  "An  act  to 
legalize  the  organization  of  certain  high  school  districts," 
(Laws  of  192 1,  p.  797,)  has  no  application  whatever  to  the 
question  here  presented.  We  might  properly  reverse  this 
judgment  on  this  admission  of  counsel  for  appellee,  but  the 
importance  of  the  question  to  the  public  interests  requires  a 
decision  on  the  merits. 

Appellant  relies  upon  our  decision  in  People  v.  Noyes, 
295  111.  355.  There  the  district  in  question  lay  in  three 
counties,  and  the  certificate  of  tax  levy  was  filed  with  the 
county  clerk  of  Stark  county  but  no  certificate  was  filed 
with  the  county  clerk  of  Bureau  county  and  it  does  not  ap- 
pear whether  a  certificate  was  filed  with  the  county  clerk 
of  Marshall  county.  There  is  nothing  in  that  case  to  show 
that  the  tax  was  actually  extended  against  all  the  property 
in  the  district,  and  the  decision  is  based  on  the  proposition 
that  taxing  officials  have  no  power  to  levy  a  tax  on  a  part, 
only,  of  their  taxing  district,  in  violation  of  section  9  of 
article  9  of  the  constitution.    Assuming  that  the  taxes  were 
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not  actually  extended  against  the  property  in  that  part  of 
the  district  lying  in  the  counties  of  Marshall  and  Bureau, 
the  case  is  clearly  distinguishable  from  the  case  at  bar.  Fol- 
lowing decisions  rendered  prior  to  the  general  revision  of 
the  School  law  in  1909,  we  erroneously. held  in  People  v. 
Noyes,  supra,  that  the  making  and  filing  of  the  certificate 
of  tax  levy  is  itself  the  levy  of  the  tax.  It  is  the  action 
of  the  board  of  education  which  levies  the  tax,  and  the 
certificate  of  the  tax  levy  is  merely  evidence  of  such  action 
upon  which  the  county  clerk  is  authorized  to  act  in  the  ex- 
tension of  the  tax.    People  v.  Cox,  {ante,  p.  130.) 

It  is  stipulated  that  the  board  of  education  of  Com- 
munity High  School  District  No.  215  met  and  ascertained 
the  amount  of  money  necessary  to  be  raised  by  special  tax 
for  educational  and  building  purposes  for  the  next  ensuing 
year,  and  that  the  president  and  secretary  of  the  board  pre- 
pared and  signed  the  certificate  of  tax  levy  in  legal  form 
and  returned  the  same  to  the  township  treasurer,  who  sub- 
sequently returned  the  certificate  to  the  county  clerk  of 
Warren  county.  Since  by  its  action  the  board  of  educa- 
tion actually  levied  a  tax  on  all  the  property  of  its  taxing 
district,  and  since  the  tax  so  levied  was  actually  extended 
by  the  county  clerks  of  Warren  and  Mercer  counties  against 
all  the  property  of  the  taxing  district,  there  was  no  lack  of 
uniformity  of  taxation.  The  irregular  act  of  the  county 
clerk  of  Mercer  county  in  extending  the  tax  without  first 
requiring  the  certificate  of  tax  levy  to  be  returned  to  him 
is  not  an  objection  that  can  be  urged  by  tax-payers  of 
Warren  county.  The  tax  levied  and  extended  was  uniform 
throughout  the  entire  taxing  district,  and  inasmuch  as  the 
only  objection  to  the  validity  of  the  tax  argued  in  the  brief 
of  appellant  is  lack  of  uniformity,  we  hold  that  the  objec- 
tion was  properly  overruled. 

The  judgment  of  the  county  court  is  affirmed. 

Judgment  affirmed. 
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(No.  14389. — ^Affirmed  in  part  and  reversed  in  part.) 

Frank  P.  Ii.i.man,  Defendant  in  Error,  vs.  Ewa  Kruss 

et  al.  Plaintiffs  in  Error. 

Opinion  filed  February  22,  ip22. 

1.  Evidence — when  letter  written  by  assignor  is  not  admissible 
against  assignee.  Where  a  devisee  has,  by  deed  absolute  in  form, 
assigned  all  his  interest  under  a  will,  a  letter  subsequently  written 
by  him  to  a  third  party  is  not  admissible  against  the  assignee  as 
tending  to  show  the  deed  was  intended  as  a  mortgage. 

2.  Same — evidence  must  be  clear  to  show  that  deed  absolute  in 
form  is  a  mortgage.  Where  an  instrument  conveying  an  interest 
in  land  purports  to  be  an  absolute,  unconditional  conveyance,  the 
burden  of  proof  is  on  those  claiming  that  it  was  intended  only  as 
a  mortgage  to  prove  that  fact  by  clear  and  satisfactory  evidence. 

3.  Wills — the  purchaser  of  distributive  interests  of  all  devi- 
sees  may  elect  to  take  the  land — conversion.  Where  a  will  pro- 
vides that  land  shall  be  sold  by  the  executor  and  the  proceeds 
distributed  among  certain  named  legatees,  one  who  acquires  the 
distributive  interests  of  all  of  the  legatees,  and  thereby  becomes 
the  equitable  owner  of  the  land,  may  elect  to  take  the  land,  and 
may  maintain  a  bill  to  dclare  a  re-conversion  of  the  personal  prop- 
erty into  land  and  to  enjoin  the  executor  from  making  the  sale. 

4.  Pleading — bill  to  re-convert  personal  property  into  land  need 
not  allege  possession.  Where  a  will  provides  that  land  be  sold  and 
the  proceeds  distributed,  a  bill  by  a  purchaser  of  the  distributive 
interests  to  re-convert  the  prospective  proceeds  into  land  and  vest 
the  title  in  the  complainant  is  not  a  bill  to  quiet  title  and  need  not 
allege  that  complainant  is  in  possession  of  the  land. 

5.  Costs — circuit  court  cannot  provide  for  costs  in  case  of  ap- 
peal. The  matter  of  costs  is  one  which  is  controlled  by  statute, 
and  the  circuit  court  has  no  authority,  in  a  chancery  proceeding,  to 
provide  in  the  decree  for  costs  to  be  paid  in  the  event  of  an  appeal. 

Writ  of  Error  to  the  Circuit  Court  of  Schuyler  county; 
the  Hon.  Guy  R.  Wii^uams,  Judge,  presiding. 

G1.ASS  &  BoTTENBERG,  for  plaintiffs  in  error. 

B.  O.  WII.I/ARD,  for  defendant  in  error. 
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Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

This  was  a  bill  filed  by  Frank  P.  Illman  in  the  circuit 
court  of  Schuyler  county  praying  the  court  to  decree  that 
his  right  to  the  proceeds  of  sale  of  certain  real  estate  un- 
der the  will  of  Franz  H.  D.  Kruse  be  considered  as  con- 
verted back  into  the  real  estate  and  that  the  legal  title  to 
said  real  estate  be  vested  in  him,  he  having,  as  alleged  in 
the  bill,  purchased  the  interests  of  the  distributees  in  the 
funds  that  would  arise  from  the  sale  of  the  real  estate  if 
sold  under  the  will.  After  the  pleadings  were  settled  and 
a  hearing  had  before  the  chancellor  a  decree  was  entered 
finding  that  Illman  was  the  owner  of  all  the  equitable  in- 
terests in  the  real  estate  of  all  the  children  of  the  testator 
under  the  will,  and  finding  also  that  being  such  owner  Ill- 
man  was  entitled  to  elect  to  take  the  real  estate  instead  of 
the  funds  arising  from  the  sale  thereof,  and  enjoining  the 
executor  of  the  will  from  selling  the  land  under  the  will. 
From  that  decree  this  writ  of  error  has  been  sued  out. 

Franz  H.  D.  Kruse  died  in  1899  seized  of  ninety  acres 
of  land  in  said  county.  By  his  will,  which  was  duly  pro- 
bated, he  gave  a  life  interest  in  said  ninety  acres  to  his 
wife,  Elizabeth  Kruse,  and  directed  that  after  her  death  it 
should  be  sold  by  the  surviving  executor,  either  at  public 
or  private  sale,  and  the  proceeds  equally  divided  among  the 
testator's  five  children,  James  F.  P.  Kruse,  Franz  H.  Kruse, 
George  W.  Kruse,  Susannah  Greer  and  Doris  Matthews. 
It  appears  from  the  record  that  one  of  these  five  children, 
George  W.  Kruse,  was  at  his  father's  death  running  a 
grocery  store  at  Rushville,  in  said  county,  and  had  become 
financially  embarrassed;  that  on  April  30,  1900,  by  an  in- 
strument of  that  date  stating  a  consideration  of  $1500,  he 
assigned,  transferred  and  set  over  to  his  brother  Franz  all 
his  distributive  share  and  legacy  under  the  will,  and  all  ex- 
pectancy, right,  title  and  interest  in  all  the  estate  and  prop- 
erty, both  real  and  personal,  of  the  deceased,  and  irrevo- 


410  Illman  v.  Kruse.  [301  111. 

cably  appointing  the  grantee  his  attorney  in  fact  to  receive 
and  receipt  for  the  estate  and  premises,  and  directing  the 
executor  to  pay  over  to  and  account  with  the  grantee  in  all 
matters  concerning  the  estate.  It  further  appears  from  the 
record  that  in  19 12  Franz  assigned  to  his  son,  Robert,  the 
interest  obtained  by  said  deed  and  also  his  own  interest  in 
his  father's  estate  under  the  will;  that  Robert  thereafter 
assigned  said  interest  to  Illman ;  that  the  shares  of  the  other 
three  children  of  the  testator  under  the  will  were  also  as- 
signed to  Illman ;  that  the  mother  of  Franz,  who  had  a  life 
interest  in  the  90  acres,  died  in  19 19;  that  the  son  George 
also  departed  this  life  prior  to  his  mother's  death,  leaving 
a  widow  and  various  children  as  his  heirs-at-law,  and  that 
said  children,  and  also,  apparently,  Doris  Matthews,  are 
the  plaintiffs  in  error  in  this  proceeding. 

It  is  first  argued  by  plaintiffs  in  error  that  the  assign- 
ment from  George  W.  to  Franz  H.  Kruse  above  mentioned 
was  not  an  absolute  deed  of  conveyance  of  the  interest,  but 
was  in  the  nature  of  a  mortgage  or  security  for  the  re-pay- 
ment to  Franz  by  George  of  certain  money  paid  by  Franz 
to  creditors  of  George  at  the  time  the  latter  failed  in  his 
grocery  business.  The  cross-bill  prayed  that  said  instru- 
ment be  declared  in  the  nature  of  a  mortgage  or  security 
for  the  payment  of  money;  that  an  accounting  might  be 
had  and  the  amount  due  upon  the  indebtedness  be  ascer- 
tained and  paid  to  Franz  from  the  proceeds  of  the  sale  of 
the  real  estate  and  the  balance  paid  to  complainants,  and 
that  the  court  appoint  some  suitable  person  to  make  the 
sale  under  the  terms  of  said  will. 

To  support  the  argument  on  the  point  that  the  instru- 
ment in  question  assigning  the  interest  of  George  W.  Kruse 
to  his  brother  Franz  was  in  the  nature  of  a  mortgage,  the 
deposition  of  Martin  W.  Greer,  who  married  one  of  the 
testator's  daughters,  was  taken  and  offered  in  evidence. 
That  part  of  his  deposition  which  has  a  bearing  on  this 
question  is  as  follows :   "Basing  upon  what  I  learned  from 
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Henry,  all  I  know  is  Henry  Kruse  and  I  were  joint  security 
on  some  of  the  debts  of  George,  and  I  had  the  statement 
from  both  of  them  that  this  assignment  was  made  to  Henry 
to  make  us  safe  on  these  notes.  Well,  not  notes;  I  was 
only  on  one  note  as  joint  security  with  Henry,  and  that 
this  assignment  was  made  to  protect  us  from  any  loss  for 
having  to  pay  the  security  debts.  I  always  understood  it 
was  to  protect  us.  We  had  the  debt  to  pay  at  the  time, — 
the  note  to  pay, — and  this  assignment  was  made  to  secure 
us  against  loss.  Franz  Henry  Kruse  and  I  talked  fre- 
quently about  it." 

The  note  on  which  Greer  and  Franz  H.  Kruse  were  se- 
curities was  apparently  to  Philander  Avery  and  was  taken 
up  by  Franz  and  Greer,  and  afterwards  Franz  re-paid  to 
Greer  the  part  Greer  had  paid  thereon.  There  was  also 
introduced  in  evidence  in  support  of  the  contention  of  plain- 
tiffs in  error  a  letter  from  Franz  to  his  brother  George, 
dated  in  19 13,  which,  after  a  few  introductory  remarks, 
reads  as  follows:  "As  to  a  statement  of  our  affairs,  I 
don't  feel  disposed  to  make  any  at  present, — in  fact,  none 
in  writing  at  all.  The  better  way  for  us  to  settle  is  not 
through  correspondence.  As  to  the  Avery  note,  I  assumed 
Martin's  part  some  five  years  ago, — paid  it  off  last  winter. 
I  expect  to  sell  the  homestead  after  mother's  death,  accord- 
ing to  the  terms  of  the  will.  I  propose  to  treat  you  right 
and  give  you  all  that  is  coming  to  you." 

It  is  strongly  argued  by  counsel  for  defendant  in  error 
that  the  above  letter  was  written  after  the  writer  had  sold 
and  assigned  all  his  interest  in  the  land,  and  therefore  it 
could  not  be  admissible  in  evidence  against  defendant  in 
error.  (Milling  v.  Hillenbrand,  156  111.  310;  Holton  v. 
Dtinker,  198  id.  407;  Bssary  v.  Marvel,  274  id.  576.)  We 
are  of  the  opinion  that  under  these  authorities  this  letter 
was  not  admissible  in  evidence  and  should  not  be  considered, 
whatever  its  evidentiary  force  might  be  held  to  be.  This 
court  has  repeatedly  held  that  where  a  deed  on  its  face  is  an 
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absolute,  unconditional  conveyance,  as  was  the  instrument 
from  George  to  his  brother,  the  burden  of  proof  will  be 
on  those  claiming  that  it  was  intended  only  as  a  mortgage, 
to  prove  that  fact  by  clear  and  satisfactory  evidence.  Such 
a  deed  is  never  held  a  mortgage  on  vague,  uncertain  or 
doubtful  evidence.  The  evidence  must  be  clear  and  con- 
vincing. (Blake  V.  Taylor,  142  111.  482 ;  Keit/tley  v.  Wood, 
151  id.  566;  Burgett  v.  Oshorne,  172  id.  227.  See,  also, 
on  this  point  the  reasoning  of  this  court  in  Totten  v.  Tot- 
ten,  294  III.  70.)  Under  these  authorities  we  are  com- 
pelled to  reach  the  conclusion  that,  even  if  the  letter  above 
quoted  from  were  admissible  in  evidence,  there  was  no  evi- 
dence in  this  record  sufficiently  clear  and  certain  to  justify 
the  court  in  holding  that  the  conveyance  from  George  to 
his  brother  Franz  was  given  as  a  security  for  indebtedness. 
Moreover,  we  are  of  the  opinion  that  plaintiffs  in  error 
cannot  justify  the  holding  of  this  instrument  a  mortgage 
and  ask  a  court  of  equity  to  set  the  conveyance  aside,  as 
the  instrument  would  have  then  been,  in  effect,  a  fraud  up- 
on those  who  were  creditors  of  George  at  the  time  he  exe- 
cuted the  instrument  to  his  brother.  Miller  v.  Marckle,  21 
111.  151;  Dunaway  v.  Robertson,  95  id.  419;  McBlroy  v. 
Miner,  133  id.  156. 

It  is  further  argued  by  counsel  for  plaintiffs  in  error 
that  the  real  estate  should  be  sold  by  someone  appointed  by 
the  court,  under  the  directions  in  the  will.  Counsel  for  de- 
fendant in  error  argues,  however,  that  as  Illman  is  the  owner 
of  the  entire  beneficial  interest  in  the  land,  he  may  elect, 
and  has  elected,  to  take  the  same  as  real  estate,  and  that 
under  the  authorities  it  is  not  necessary,  under  such  cir- 
cumstances, to  go  through  the  form  of  selling  the  real  es- 
tate under  the  will  and  paying  him  the  proceeds.  (Baker  v. 
Copenbarger,  15  111.  103;  Jennings  v.  Smith,  29  id.  116; 
Beeler  v.  Barringer,  252  id.  288;  Hoopeston  Library  v. 
Baton,  283  id.  449.)  Under  these  authorities  we  conclude 
that  as  defendant  in  error  is  the  owner  of  the  entire  bene- 
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ficial  interest  in  the  real  estate  and  has  asked  to  take  the 
land  itself  without  conversion  into  money,  the  decree  prop- 
erly found  that  he  was  the  owner  of  the  land  in  fee  simple 
as  real  estate  and  enjoined  the  executor  from  selling  it  un- 
der the  provisions  in  the  will. 

It  is  further  argued  by  counsel  for  plaintiffs  in  error 
that  there  was  no  allegation  in  the  bill  that  defendant  in 
error  was  in  possession  of  the  land,  and  therefore  he  was 
not  entitled  to  maintain  the  bill  in  question.  Plaintiffs  in 
error  seem  to  argue  that  this  is,  in  effect,  a  bill  to  quiet 
title,  whereas  it  seems  manifest  that  it  is  one  to  re-con- 
vert personal  property  into  land  and  vest  the  legal  title  to 
the  land  in  defendant  in  error.  He  had  become  the  equi- 
table owner  of  the  land  and  filed  his  bill  in  chancery  to 
re-convert.  There  is  no  authority  cited,  and  we  have  found 
none,  holding  that  possession  must  be  alleged  to  support  a 
bill  under  such  circumstances. 

In  the  decree  entered  the  chancellor  ordered  that  Illman 
might  file  a  certificate  of  evidence,  and  the  decree  taxed 
one-half  of  the  costs  of  preparing  the  certificate  against 
him,  one-fourth  against  Doris  Matthews,  who  filed  a  cross- 
bill in  the  trial  court,  and  one-fourth  against  the  Kruse 
heirs,  who  also  filed  a  cross-bill,  and  further  provided  that 
if  either  of  the  defendants  should  take  an  appeal  of  the 
case  then  Illman  should  recover  against  that  defendant  the 
half  of  the  cost  of  the  certificate  which  Illman  had  paid 
and  the  defendants  not  appealing  should  recover  against 
the  other  defendant  one-fourth  the  cost  of  the  certificate. 
The  fixing  of  the  fees  and  costs  in  the  trial  of  a  lawsuit  is 
controlled  entirely  by  statute.  The  circuit  court  was  with- 
out authority,  under  the  statute,  to  fix  fees  or  costs  with 
reference  to  the  appeal  of  the  case. 

The  decree  of  the  circuit  court  will  be  affirmed  in  all 
respects  except  as  to  the  order  of  the  court  fixing  costs  with 
reference  to  the  preparation  and  taking  of  the  appeal. 
Affirmed  in  part  and  reversed  as  to  the  costs. 


414  ViLL.  OP  St.  Anne  v.  C,  L.  &  0.  R.  R.     [301 IH- 

(No.  14399. — ^Judgment  affirmed.) 
The  V11.1.AGE  0]p  St.  Anne,  Plaintiff  in  Error,  vs.  The 
Cincinnati,  Lafayette  and  Chicago  Raii^road  Com- 
pany et  al.  Defendants  in  Error. 

Opinion  filed  February  22,  ip22. 

1.  Special  assessments — what  necessary  to  support  special  as- 
sessment for  water  system,  A  special  assessment  for  a  system  of 
water  mains  and  fire-hydrants  cannot  be  sustained  where  neither 
the  ordinance  nor  the  evidence  shows  any  provision  for  service 
pipes  to  the  property,  connections  with  mains,  location  of  hydrants, 
or  any  other  feature  to  distinguish  the  improvement  as  local  and 
as  being  of  any  special  benefit  to  the  property  in  addition  to  the 
common  public  benefit,  even  though  the  property  is  without  ade- 
quate fire  protection. 

2.  Same — extent  to  which  portions  of  right  of  way  leased  to 
tenants  may  be  specially  assessed.  Portions  of  a  railroad  right  of 
way  which  are  leased  to  tenants  for  private  business  purposes  may 
be  assessed  in  such  amount  as  the  evidence  shows  that  the  property 
will  be  specially  benefited  for  the  particular  use  to  which  such  por- 
tions are  devoted. 

Writ  of  Error  to  the  County  Court  of  Kankakee 
county;  the  Hon.  James  T.  Burns,  Judge,  presiding. 

W.  G.  Brooks,  and  John  H.  Beckers,  for  plaintiff  in 
error. 

W.  R.  Hunter,  for  defendants  in  error. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

The  village  of  St.  Anne,  plaintiff  in  error,  applied  to 
the  county  court  of  Kankakee  county  for  confirmation  of  a 
special  assessment  of  benefits  by  reason  of  the  construction 
of  a  system  of  water  mains  and  fire-hydrants.  The  Cin- 
cinnati, Lafayette  and  Chicago  Railroad  Company  and  the 
Chicago  and  Eastern  Illinois  Railroad  Company,  defend- 
ants in  error,  filed  objections,  and  upon  a  trial  with  a  jury 
there  was  a  verdict  in  favor  of  each,  finding  that  its  prop- 
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erty  would  not  be  specially  benefited  by  the  construction  of 
the  improvement.  The  court  entered  judgment  on  the  ver- 
dict, dismissing  the  petition  as  to  the  property  of  defendants 
in  error,  and  the  record  has  been  brought  to  this  court  by 
writ  of  error. 

The  assignment  of  error  to  which  substantially  all  the 
arguments  are  devoted,  is  that  the  verdict  is  not  supported 
by  the  evidence.  The  Chicago  and  Eastern  Illinois  railroad 
runs  north  and  south  through  the  village  of  St.  Anne  and 
is  crossed  by  the  Cincinnati,  Lafayette  and  Chicago  rail- 
road, running  from  southeast  to  northwest.  The  right  of 
way  of  each  company  is  lOO  feet  wide,  and  the  two  com- 
panies maintain  a  joint  depot  at  the  intersection.  The  as- 
sessment roll  described  the  property  assessed  as  the  rights 
of  way  of  the  railroad  companies,  including  station  grounds 
and  stock  yards  thereon;  a  tract  of  land  outside  the  right 
of  way  of  the  Cincinnati,  Lafayette  and  Chicago  Railroad 
Company,  which  the  evidence  showed  was  used  as  a  pasture ; 
and  a  small  tract  outside  of  the  right  of  way  of  the  Chi- 
cago and  Eastern  Illinois  Railroad  Company.  The  Cincin- 
nati, Lafayette  and  Chicago  railroad  is  commonly  called  the 
Big  Four,  and  on  the  right  of  way  a  grain  company  has  a 
coal  shed  and  the  Standard  Oil  Company  a  filling  station. 
The  railroad  company  owns  a  tract  of  land  on  which  there 
is  a  stock  yard,  consisting  of  open  pens  and  a  loading  chute, 
and  the  rest  of  that  tract  is  the  five  acres  used  as  a  pasture. 
On  the  right  of  way  of  the  Chicago  and  Eastern  Illinois 
Railroad  Company  the  company  has  small  buildings,  such 
as  a  tool  house,  and  private  individuals  own  a  coal  shed, 
lumber  shed,  corn  crib,  elevator  and  office,  and  a  brick  office 
building  occupied  by  doctors  and  a  dentist.  At  the  time 
of  the  trial  the  village  was  supplied  with  water  from  a 
plant  owned  and  operated  by  the  Public  Service  Company 
of  Northern  Illinois  from  a  well  and  through  service  mains 
and  fire-hydrants,  most  of  the  mains  being  four  inches  in 
diameter,  with  a  few  six  or  eight  inches.     An  ordinance 
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granting  a  license  to  the  Public  Service  Company  for  twenty 
years  was  passed  in  1899.  The  license  had  expired  by  its 
terms  but  it  had  not  been  canceled  and  the  plant  was  still 
in  full  operation,  with  the  water  mains  belonging  to  that 
company. 

The  questions  of  fact  controverted  at  the  trial  were, 
whether  there  was  already  an  adequate  supply  of  water  for 
the  uses  of  the  railroad  companies  and  the  structures  on 
the  right  of  way,  and  whether  there  would  be  any  benefit 
to  them  other  than  the  general  public  benefit  resulting  from 
fire-hydrants  for  general  protection.  On  those  questions  the 
evidence  was  directly  in  conflict  and  a  considerable  num- 
ber of  witnesses  testified  on  each  side.  It  is  said,  however, 
that  regardless  of  the  testimony  there  would  necessarily  be 
benefit  to  five  acres  of  the  tract  on  which  there  were  stock 
pens,  which  were  used  for  pasture.  There  might  or  might 
not  be  such  benefit,  depending  upon  the  question  whether 
water  would  be  supplied  to  the  pasture,  and  there  was  no 
evidence  that  water  would  be  so  supplied  or  that  the  pas- 
ture land  would  have  any  benefit  w^iatever  from  the  sys- 
tem. There  were  buildings  on  the  right  of  way  owned  by 
individuals  and  devoted  to  private  purposes  w^ich  might 
be  benefited  if  the  existing  water  supply  was  inadequate 
either  for  common  uses  or  local  fire  protection,  provided 
adequate  provision  was  made  for  the  same.  The  individ- 
uals owning  the  same  and  occupying  portions  of  the  right 
of  way  under  leases  had  agreed  to  pay  all  taxes,  assess- 
tnents,  license  fees  or  other  charges  that  might  be  levied  or 
assessed  upon  the  improvements  or  against  the  lessor  by 
reason  of  the  use  of  the  premises  by  the  lessees.  The  evi- 
dence was  contradictory  as  to  whether  the  buildings  would 
be  benefited  by  the  improvement  whether  assessed  to  the 
railroad  company  or  the  owners,  but  neither  the  ordinance 
as  contained  in  the  abstract  of  the  record,  nor  the  evidence, 
gives  any  information  as  to  a  provision  for  connection  with 
them  or  any  special  location  of  a  fire-hydrant  whicli  might 
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give  additional  protection  to  the  property  aside  from  the 
common  public  benefit.  There  was  no  evidence  of  any  situ- 
ation or  of  any  provision  for  service  pipes,  connections  with 
mains  or  other  thing  which  would  distinguish  the  improve- 
ment as  local,  and  the  property  could  not  be  assessed  for 
the  general  system  of  fire  protection  even  if  not  already 
adequately  supplied.  Village  of  Grand  Ridge  v.  Hayes, 
271  111.  431. 

Relating  to  the  buildings  of  individuals  on  the  right  of 
way,  the  plaintiff  in  error  asked  the  court  to  instruct  the 
jury  that  those  portions  of  the  right  of  way  were  the  same 
as  in  the  case  of  other  property  not  restricted  to  railroad 
uses,  and  might  be  assessed  in  such  amount  as  the  jury  might 
believe  from  the  evidence  they  would  be  specially  benefited 
for  the  use  or  uses  to  which  they  are  being  put.  The  court 
struck  out  the  statements  that  they  were  the  same  as  other 
private  property  and  the  application  of  the  rule  to  the  uses 
for  which  those  portions  were  being  put,  but  the  instruction 
still  told  the  jury  that  such  portions  of  the  right  of  way 
could  be  assessed  in  such  amounts  as  they  would  be  specially 
benefited  by  the  improvement.  The  instruction  as  tendered 
was  correct,  and  that  was  the  view  of  the  court,  as  shown 
by  the  following  instruction  which  was  given  at  the  in- 
stance of  the  plaintiff  in  error : 

"You  are  instructed  that  one  of  the  questions  for  you 
to  determine  is,  whether  the  proposed  improvement  will 
or  will  not  specially  benefit  the  rights  of  way  of  the  de- 
fendant railroad  companies  for  railroad  purposes,  and  in 
considering  this  question  you  have  a  right  to  consider  also 
whether  or  not  any  portion  or  portions  of  said  rights  of 
way  are  now  leased  to  tenants  for  private  business  purposes 
and  to  assess  such  portion  or  portions  of  said  rights  of 
way  in  such  amount  or  amounts  as  you  may  find  from  the 
evidence  that  it  will  be  specially  benefited  by  the  construc- 
tion of  said  improvement  for  the  particular  use  to  which 
such  portion  or  portions  of  the  rights  of  way  are  devoted." 

301-27 
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There  was  another  similar  instruction  given,  so  that 
no  harm  was  done  by  a  modification  of  the  instruction  first 
mentioned. 

The  court  also  instructed  the  jury  that  it  should  not  con- 
sider a  supposed  benefit  arising  from  fire  protection  to  the 
property  assessed,  and  as  applied  to  the  evidence  in  the  case 
the  instruction  was  not  incorrect  for  want  of  evidence  that 
any  provision  had  been  made  for  fire  protection  different 
from  all  other  property  in  the  village. 

In  the  state  of  the  record  as  presented  to  the  court  we 

are  unable  to  say  that  the  finding  of  the  jury,  approved  by 

the  trial  court,  was  against  the  weight  of  the  evidence,  and 

therefore  the  judgment  is  affirmed.       ^    ,  ,    ^        , 

■^     *^  Judgment  affirmed. 


(No.  14200. — ^Judgment  affirmed.) 
The  Centraua  Coal  Company,  Plaintiff  in  Error,  vs. 
The  Industriai,  Commission  et  al. — (John  Gutzi^er, 
Defendant  in  Error.) 

Opinion  filed  February  22,  ip22. 

1.  Workmen's  compensation — when  pre-existing  disease  will 
not  defeat  award  for  permanent  disability.  The  presence  of  a  pre- 
existing disease  is  not,  of  itself,  sufficient  to  warrant  a  denial  of 
compensation,  where  such  disease  does  not  disable  the  employee 
and  where  the  injury  is  of  such  a  character  as  to  cause  disability 
or  such  an  aggravation  of  the  disease  as  results  in  disability. 

2.  Same — when  award  does  not  require  payment  of  compensa- 
tion for  effects  of  existing  disease.  An  award  by  the  Industrial 
Commission  for  permanent  incapacity  is  not  subject  to  the  objec- 
tion that  the  employer  is  required  to  pay  compensation  for  the  ef- 
fects of  a  disease  as  it  existed  prior  to  the  injury,  where  the 
award  is  based  on  the  previous  earning  capacity  of  the  employee 
as  depreciated  by  the  pre-existing  disease  and  not  upon  his  earn- 
ing capacity  as  a  well  man. 

3.  Same — constitutional  question  must  be  raised  at  the  earliest 
opportunity.  As  a  constitutional  question  must  be  raised  at  the 
earliest  opportunity,  an  objection  that  the  Compensation  act  is 
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unconstitutional  cannot  be  raised  for  the  first  time  in  the  circuit 
court  and  must  be  held  to  have  been  waived  if  the  parties  appear 
and  without  objection  participate  in  the  hearing  before  the  In- 
dustrial Commission. 

Writ  of  Error  to  the  Circuit  Court  of  Marion  county ; 
the  Hon.  Thomas  E.  Ford,  Judge,  presiding. 

Frank  F.  Noi^eman,  June  C.  Smith,  and  Andrew 
J.  Dai^lstream,  for  plaintiff  in  error. 

A.  W.  Kerr,  and  George  R.  Stone,  for  defendant  in 
error. 

Mr.  Chief  Justice  Stone  delivered  the  opinion  of  the 
court :     ^ 

Defendant  in  error,  John  Gutzler,  was  injured  on  No- 
vember 30,  19 1 8,  while  working  in  plaintiff  in  error's  mine. 
A  rock  fell  from  the  roof  of  the  room  in  which  he  was 
working  and  struck  him  across  the  hips.  The  Industrial 
Commission  awarded  as  compensation  for  permanent  total 
incapacity  for  work  the  sum  of  $12  per  week  for  a  period 
of  291  weeks,  one  week  at  $8,  and  a  pension  for  life  of 
$23.33  P^r  month.  The  award  was  based  on  a  finding,  not 
disputed,  that  claimant  had  earned  during  the  year  next  pre- 
ceding the  injury  the  sum  of  $1400  as  loader  in  plaintiff  in 
error's  mine,  at  which  work  he  was  engaged  at  the  time  of 
the  accident.  The  circuit  court  of  Marion  county  confirmed 
the  award,  and  the  case  comes  here  on  writ  of  error  to 
review  the  judgment  of  that  court. 

Plaintiff  in  error  raises  two  questions :  First,  that  there 
is  no  competent  evidence  in  the  record  upon  which  to  base 
the  award ;  and  second,  that  the  Workmen's  Compensation 
act  is  unconstitutional,  in  that  it  violates  the  due  process 
clause  of  the  State  and  Federal  constitutions. 

The  testimony  of  defendant  in  error  is  that  he  was  in- 
jured while  loading  a  car;   that  he  was  lying  on  his  side 
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when  the* rock  fell  from  the  roof  of  the  room  and  struck  his 
hip,  crushing  the  bones  of  the  hips  together;  that  he  had 
from  that  time  been  unable  to  work ;  that  he  had  tried  to 
do  little  things ;  that  on  one  occasion  he  cemented  a  hole  in 
the  sewer  pipe  in  his  house  and  suffered  for  three  days  from 
that  effort ;  that  he  cannot  stoop  without  pain ;  that  when 
he  attempts  to  do  so  there  is  something  too  short  to  allow 
him  to  do  so ;  that  when  he  sits  down  he  experiences  pain, 
which  he  characterizes  as  "something  sticks  me  inside;" 
that  at  times  it  hurts  all  along  his  stomach  and  bowels; 
that  he  has  lost  weight;  that  during  the  year  previous  to 
the  injury  he  worked  in  the  mine  regularly  as  loader  and 
lost  but  three  days  of  time  when  the  mine  was  in  opera- 
tion. He  also  testified  that  he  had  suffered  fr®m  what 
the  doctors  called  catarrh  of  the  bladder;  that  he  has  had 
this  disease  for  twenty  years,  but  that  it  didn't  keep  him 
from  work  except  on  an  occasion  of  an'  operation  for 
stones  in  his  bladder,  over  a  year  and  nine  months  previ- 
ously. On  behalf  of  the  defendant  in  error  two  physicians 
were  called,  who  testified  that  he  had  been  operated  on  for 
stone  in  the  bladder  in  19 13,  and  later  another  operation 
was  had  for  an  appendicular  abscess;  that  he  had  trouble 
indicating  stone  in  the  bladder.  One  of  these  witnesses, 
Dr.  Diehl,  testified  that  he  made  an  X-ray  examination  of 
him,  showing  a  mass  on  the  side  of  the  bladder  which  he 
thought  was  a  stone;  that  traumatism  would  aggravate  such 
a  condition. 

The  record  discloses  that  while  the  claimant  was  suf- 
fering from  a  disease  of  the  bladder  affecting  his  earning 
power  at  the  time  of  the  accident,  his  present  inability  to 
work  is  due  to  the  injury  received  or  to  an  aggravation  of 
the  disease  ensuing  therefrom.  The  presence  of  a  pre- 
existing disease  is  not,  of  itself,  sufficient  to  warrant  a  de- 
nial of  compensation  where  such  disease  is  shown  not  to 
have  been  of  a  character  to  disable  the  claimant,  and  where 
the  injury  is  shown  to  be  a  contributing  cause  of  such  dis- 
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ability,  or  such  an  aggravation  of  the  disease  as  to  result 
in  such  disability,  compensation  will  be  awarded.  {Big 
Muddy  Coal  Co,  v.  Industrial  Board,  279  111.  235 ;  Rock- 
ford  City  Traction  Co,  v.  Industrial  Com,  295  id.  358.) 
The  evidence  in  this  record  shows  that  Gutzler  earned  $1400 
per  year  as  loader,  but  owing  to  the  pre-existing  disease  he 
could  not  load  as  many  cars  as  a  strong  man.  His  earning 
power  was  depreciated  by  the  disease  but  was  not  destroyed. 
The  award  in  this  case  was  based  upon  that  depreciated 
earning  capacity.  Plaintiff  in  error  is  therefore  not  re- 
quired to  pay  compensation  for  the  effects  of  the  disease 
as  it  existed  prior  to  the  injury.  The  award  in  this  case 
is  sustained  by  the  record. 

Plaintiff  in  error's  second  contention  is,  that  the  Work- 
men's Compensation  act,  by  reason  of  its  failure  to  pro- 
vide for  a  judicial  review  of  the  facts  as  well  as  the  law, 
contravenes  the  fourteenth  amendment  to  the  constitution  of 
the  United  States,  relating  to  due  process.  Thi^  question 
was  raised  in  the  circuit  court,  as  shown  by  the  assignments 
of  error.  The  matter  was  presented  in  the  circuit  court 
on  motion  to  quash  the  record  and  return  and  on  proposi- 
tions of  law  submitted.  The  rule  in  this  State  is,  that 'in 
order  to  take  advantage  of  a  constitutional  question  the 
unconstitutionality  of  the  act  must  be  raised  at  the  first  op- 
portunity ;  that  where  a  party  by  stipulation  participates  in 
a  hearing  until  the  cause  comes  into  a  court  o  f  review  with- 
out raising  the  constitutional  question  he  cannot  be  heard 
upon  it.  {Chicago-Sandoval  Coal  Co,  v.  Industrial  Com, 
ante,  p.  389.)  The  reasoning  of  that  case  is  controlling 
here,  and  under  it  plaintiff  in  error  must  be  held  to  have 
waived  the  constitutional  question  involved  in  the  case. 

The  judgment  of  the  circuit  court  is  affirmed. 

Judgment  affirmed. 
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(No.  14186. — Decree  affirmed.) 
Sarah  A.  Weir,  Appellant,  vs.  James  Hann  et  al. 

Appellees. 

Opinion  filed  February  22,  1^22, 

1.  Deeds — when  a  deed  is  ambulatory.  Where  a  grantor  de- 
livers a  deed  to  a  depositary,  intending  that  it  shall  be  delivered 
to  a  grantee  on  condition  that  the  grantor  makes  no  other  dispo- 
sition of  the  property  before  his  death,  the  intended  disposition  of 
the  property  is  ambulatory  until  the  death  of  the  grantor  and  can 
be  accomplished  only  by  an  instrument  which  conforms  to  the  Stat- 
ute of  Wills. 

2.  Same — what  constitutes  a  valid  delivery.  Where  a  grantor 
executes  a  deed  and  places  it  in  the  control  of  a  third  party  in  ac- 
cordance with  its  recitals,  to  be  delivered  to  the  grantee  after  the 
grantor's  death,  the  latter  reserving  to  herself  no  right  to  recall 
or  to  revoke  the  deed,  there  is  a  valid  delivery,  although  no  rea- 
son appears  why  the  deed,  which  reserved  a  life  estate  in  the 
grantor,  was  not  delivered  directly  to  the  grantee,  who  was  pres- 
ent when  it  was  executed. 

Appeai.  from  the  Circuit  Court  of  Vermilion  county; 
the  Hon.  John  H.  Marshai,!,,  Judge,  presiding. 

Graham  &  Dysert,  (Thomas  A.  Graham,  of  coun- 
sel,) for  appellant. 

LiNDi^EY,  Penwei.1.  &  LiNDi^EY,  (  Wai^ter  C.  Lindi^ey, 
of  counsel,)  for  appellees. 

Mr.  Justice  Duncan  delivered  the  opinion  of  the  court : 

Sarah  A.  Weir,  appellant,  filed  her  bill  in  the  circuit 
court  of  Vermilion  county  to  declare  invalid  and  a  cloud 
on  her  title  a  certain  deed  executed  by  her  to  James  Hann 
to  her  home  property,  consisting  of  a  house  and  a  small 
tract  of  land.  She  charged  that  she  was  imposed  upon  by 
Hann,  and  that  he  unlawfully,  without  any  authority  from 
her,  took  possession  of  the  deed  and  delivered  it  to  John 
H.  Lewman  as  custodian,  who  refuses  to  surrender  the  same 
to  her,  and  that  the  deed  in  question  was  never  delivered 
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by  her.  James  Hann  and  Mary  Hann,  his  wife,  appellees, 
were  made  parties  to  the  bill.  An  answer  was  filed  by  ap- 
pellees, and  the  cause  was  referred  to  the  master  in  chan- 
cery for  proofs  and  findings,  who  took  and  reported  the 
evidence.  He  found  the  facts  against  appellant  and  recom- 
mended the  bill  be  dismissed  for  want  of  equity.  Objec- 
tions were  filed  to  the  master's  report  and  were  by  him 
overruled.  The  court  overruled  appellant's  exceptions  to 
the  master's  ruling  and  entered  a  decree  dismissing  her  bill 
for  want  of  equity. 

The  deed  of  appellant  to  James  Hann  was  a  short-form 
statutory  warranty  deed  and  was  duly  executed  by  her  be- 
fore W.  O.  Edwards,  a  notary  public,  on  March  27,  1919. 
There  was  a  reservation  of  a  life  estate  and  a  provision 
that  the  deed  should  be  delivered  to  a  third  party  to  be 
agreed  upon,  and  these  provisions  were  written  in  the  deed 
immediately  following  the  description  of  the  premises  in  this 
language:  "Said  grantor  expressly  reserves  unto  herself 
a  life  estate  in  the  above  described  real  estate.  Said  deed 
to  be  delivered  in  escrow  to  some  third  party  agreed  upon, 
and  by  that  party  to  be  delivered  to  the  grantee  upon  the 
death  of  the  said  grantor." 

The  main  and  controlling  question  in  this  case  presented 
for  our  decision  is  whether  or  not  there  was  a  delivery  of 
the  deed  by  appellant  to  her  grantee. 

The  facts  proved  and  foimd  by  the  master  and  the  court 
are  substantially  the  following :  Appellant  at  the  time  she 
executed  the  deed  was  about  sixty-five  years  of  age  and 
without  any  business  experience  or  education  and  has  very 
defective  hearing.  She  can  neither  read  nor  write.  Shortly 
before  the  execution  of  the  deed  she  had  sold  a  little  farm 
upon  which  she  and  her  husband  had  lived  up  to  his  death 
and  with  the  proceeds  she  purchased  the  premises  in  ques- 
tion of  William  Hall  and  Mary  Hall  for  $1800.  James 
Hann  handled  the  negotiations  for  the  property  for  her 
up  to  the  time  it  was  deeded  to  her  by  Hall.     Hann  had 
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lived  with  her  and  her  husband  on  said  farm  near  Perrys- 
ville,  Indiana,  from  the  time  he  was  three  years  old  until 
he  was  twenty-three  years  of  age.  It  appears  that  he 
thought  he  was  entitled  to  some  recompense  for  the  services 
he  had  performed  for  appellant  and  her  husband  while  liv- 
ing on  the  farm,  and  appellant  was  disposed  to  recognize 
that  fact  and  to  make  him  the  owner  of  the  premises  in 
question  at  her  death,  in  accordance  with  an  express  recog- 
nition of  Hann's  rights  by  her  husband  previous  to  his 
death,  although  there  was  no  contractual  obligation  between 
the  appellant  and  Hann  or  between  her  husband  and  Hann. 
The  deed  of  the  Halls  was  executed  and  delivered  to  ap- 
pellant on  the  same  day  the  deed  in  question  was  executed. 
Both  deeds  were  drawn  by  W.  O.  Edwards  and  acknowl- 
edged before  him  as  a  notary  public  in  his  office.  He  had 
previously  been  appellant's  attorney  in  other  matters.  The 
Halls  and  appellees  and  appellant  were  together  in  Edwards' 
office  when  the  deed  of  the  Halls  was  executed  and  deliv- 
ered to  appellant.  Just  after  that  deed  was  delivered  ap- 
pellant told  Edwards  she  wanted  Hann  to  have  the  property 
but  she  wanted  to  reserve  a  life  estate,  and  asked  him  how 
that  could  be  done.  He  suggested  to  her  a  will,  and  upon 
her  inquiry  told  her  that  if  she  made  a  will  in  favor  of  Hann 
she  could  dispose  of  her  property  at  any  time  she  saw  fit. 
Appellant  said  that  she  did  not  like  to  make  a  will  because 
wills  were  so  easily  broken.  She  stated  to  Edwards  sev- 
eral times,  in  the  presence  of  the  Halls  and  of  appellees, 
that  she  wanted  to  make  a  deed  to  Hann  with  a  reserva- 
tion that  she  could  sell  the  property  herself  after  she  had 
made  the  deed  and  at  any  time  in  her  life.  Edwards  told 
her  that  if  she  made  a  deed  to  Hann  and  delivered  it  to 
him  or  anybody  for  him  she  could  not  thereafter  sell  the 
property,  but  that  if  she  made  a  deed  and  kept  it  herself 
without  delivering  it  she  could  sell  the  land  at  any  time 
thereafter.  He  also  told  her  that  if  she  made  a  deed  to 
Hann  reserving  a  life  estate  and  delivered  it  to  Hann  or 
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anybody  for  him  she  could  not  thereafter  sell  the  property 
but  only  her  life  estate  in  the  premises.  She  was  very  em- 
phatic in  her  statement  that  she  did  not  want  a  will  and 
finally  asked  Edwards  to  make  a  deed  for  her  to  Hann. 
Both  the  Halls  and  appellees  and  Edwards  testified  to  the 
foregoing  facts.  The  Halls  left  Edwards'  office  before  the 
deed  in  question  was  written.  Edwards  then  prepared  the 
deed  and  read  it  to  appellant  after  it  was  written,  and  accord- 
ing to  his  testimony  he  explained  the  meaning  of  the  words 
in  the  deed  before  she  executed  it,  and  she  finally  executed 
it  without  objection  and  acknowledged  it  before  him  as  a 
notary.  Appellees  in  their  testimony  corroborated  Edwards' 
testimony.  The  deed  was  not  delivered  in  Edwards'  office 
by  appellant.  It  was  taken  from  his  office  and  from  his 
table  either  by  Hann  or  by  appellant.  Appellant  and  ap- 
pellees then  went  to  the  court  house  in  Danville,  to  the 
office  of  John  H.  Lewman,  State's  attorney  of  Vermilion 
county.  Hann  handed  the  deed  to  Lewman  and  something 
was  said  to  Lewman  about  his  holding  the  deed,  and  he 
was  informed  that  they  had  decided  that  he  should  hold 
the  deed  in  escrow.  He  took  the  deed  and  examined  it 
and  called  appellant's  attention  to  the  fact  that  the  deed 
did  not  have  any  stamp  on  it.  Hann  then  left  the  office 
and  secured  a  stamp  and  Lewman  put  it  on  the  deed.  Lew- 
man's  testimony  is  positively  to  the  effect  that  he  talked 
to  appellant  about  the  deed  and  explained  to  her  that  if  it 
was  left  in  his  hands  in  escrow  it  would  have  to  stay  there 
until  her  death  and  then  be  delivered  to  Hann,  and  that  she 
made  no  objection,  and  that  he  said  the  property  would  be 
out  of  her  control  entirely,  except  as  to  her  life  estate.  She 
said  to  him  that  she  wanted  to  get  the  rent  from  it,  but 
did  not  say  to  him  anything  about  wanting  to  sell  it  dur- 
ing her  lifetime,  or  that  she  wanted  the  right  to  sell  it  at 
any  time  through  life.  Lewman  then  secured  an  envelope 
and  put  the  deed  in  it,  wrote  a  memorandum  on  the  en- 
velope, sealed  it  up,  put  it  in  his  safe,  and  showed  them 
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where  in  his  safe  he  put  it.    He  read  to  appellant  and  Hann 

the  words  he  had  written  on  the  envelope,  and  testified  that 

they  acquiesced  in  what  he  had  written.    The  memorandum 

written  on  the  envelope  is  in  this  language : 

"Deed  from  Sarah  Weir  to  James  A.  Hann,  Danville,  Illinois, 

March  27,  1919.     The  within  delivered  this  27th  day  of  March, 

1919,  to  John  H.  Lewman  in  escrow,  to  be  delivered  by  him  to 

said  James  A.  Hann  at  the  death  of  said  Sarah  Weir.    Delivered 

to  me  by  said  Sarah  Weir  in  person.    No  reservation  except  that 

Mrs.  Weir  is  to  use  said  real  estate  or  rent  the  same  if  she  sees 

fit,  as  long  as  she  sees  fit.  *   xt   t 

J.  H.  Lewman." 

Appellant  is  very  positive  in  her  testimony  that  no  one 
ever  read  the  deed  to  her,  and  that  she  did  not  know  what 
was  in  it  from  her  own  knowledge  or  from  what  anyone 
read  to  her  from  it,  and  that  she  relied  upon  what  she  was 
told  was  in  the  deed.  Her  testimony  is  also  very  positive 
to  the  effect  that  she  told  Edwards  that  she  wanted  the 
deed  made  so  that  she  would  have  the  right,  at  any  time  in 
her  life,  to  sell  the  entire  property  after  getting  the  deed  to 
Hann  into  her  possession.  She  also  testified  that  Lewman 
told  her  that  she  would  have  the  right  to  sell  the  property^ 
at  any  time,  and  that  she  told  him  that  was  just  what  she 
wanted.  Her  testimony  is  also  to  the  effect  that  she  is  very 
hard  of  hearing,  and  that  she  did  not  hear  him  say  at  any 
time  that  if  she  left  the  deed  with  him  it  would  have  to  stay 
there  until  after  her  death  and  be  delivered  to  Hann.  Lew- 
man  was  corroborated  in  his  testimony  by  both  appellees. 

The  facts  in  this  case  are  rather  peculiar.  There  is  a 
reservation  of  a  life  estate,  as  is  already  seen,  in  the  deed. 
It  recites  expressly  that  the  deed  is  to  be  delivered  in  es- 
crow to  a  party  to  be  agreed  upon  and  by  that  party  de- 
livered to  the  grantee  at  the  death  of  the  grantor.  In  other 
words,  the  recitals  in  the  deed  are  against  the  contentions 
of  the  appellant  and  provide  for  an  absolute  delivery  by  the 
third  party.  Hann  would  have  obtained  no  more  title  or 
right  in  the  premises  if  the  deed  had  been  delivered  to  him 
direct  on  the  day  the  grantor  signed  it     When  an  instru- 
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ment  is  put  in  escrow  it  is  usually  to  be  delivered  upon  the 
happening  or  performance  of  some  condition.  That  is  the 
case  with  this  deed, — that  is,  it  is  to  be  delivered  after  the 
grantor's  death.  There  is,  in  fact,  no  reason  why  the  deed 
should  not  have  been  delivered  the  day  it  was  signed  if  the 
understanding  between  the  parties  at  the  State's  attorney's 
office  and  at  Edwards'  office  was  to  the  effect  that  Hann 
should  be  conveyed  the  property  in  fee,  subject  to  appel- 
lant's life  estate.  This  is  the  only  circumstance  that  tends 
to  support  or  corroborate  appellant's  contentions  in  this  case. 

Where  a  grantor  delivers  a  deed  to  a  depositary  intend- 
ing that  it  should  be  delivered  to  a  grantee  on  condition 
that  the  grantor  makes  no  other  disposition  of  the  property 
before  his  death,  the  intended  disposition  of  the  property 
is  ambulatory  until  the  death  of  the  grantor  and  can  only 
be  accomplished  by  an  instrument  in  writing  conforming 
to  the  Statute  of  Wills.  (Linn  v.  Linn,  261  111.  606.) 
But  the  weight  of  the  evidence  in  this  case,  according  to 
the  finding  of  the  court,  is  against  the  contention  of  appel- 
lant on  the  question  of  the  delivery  of  the  deed.  The  deed 
itself,  when  it  was  established  that  the  contents  thereof  were 
made  known  to  her,  is  evidence  against  her  on  the  propo- 
sition as  to  how  the  custodian  should  hold  the  deed  and  the 
conditions  on  which  he  should  deliver  it.  We  are  unable  to 
say,  under  the  evidence,  that  the  findings  of  the  court  and 
master  are  not  supported  by  the  evidence. 

Under  the  law  there  was  a  delivery  of  the  deed  sufficient 
to  pass  the  title  to  the  grantee.  Where  a  grantor  executes 
a  deed  and  places  it  in  the  control  of  a  third  party,  to  be 
delivered  to  the  grantee  after  the  grantor's  death,  the  latter 
reserving  to  himself  no  right  to  recall  or  revoke  the  same, 
such  facts  constitute  a  valid  delivery.  Shea  v.  Murphy,  164 
111.  614;  Latimer  y,  Latimer,  174  id.  418;  Hudson  v,  Hud- 
son, 287  id.  286. 

The  decree  of  the  circuit  court  is  supported  by  the  evi- 
dence,  and  it  is  affirmed.  ^,,,,^  ^^^^^^ 


428  The  People  v.  Clark.  [301  111. 

(No.  14342. — Reversed  and  remanded.) 

The  People  of  the  State  of  Illinois,  Defendant  in  Er- 
ror, vs.  Charles  Clark,  Plaintiff  in  Error. 

Opinion  filed  February  22,  ip22. 

1.  Criminal  law — jury  should  not  take  standards  of  handwrit- 
ing to  jury  room  for  purpose  of  comparison.  The  act  of  1915  con- 
cerning proof  of  handwriting  by  comparison  applies  to  criminal 
cases  merely  as  a  rule  of  evidence,  but  it  does  not  change  the  prac- 
tice with  respect  to  the  right  of  the  jury  to  take  physical  objects 
introduced  in  evidence  from  the  bar  of  the  court  and  does  not 
authorize  the  jury  to  take  standards  of  handwriting  to  the  jury 
room  for  the  purpose  of  comparison. 

2.  Same — section  y6  of  Practice  act,  as  to  taking  documents  to 
jury  room,  applies  only  to  civil  cases.  Section  76  of  the  Practice 
act,  providing  that  papers  read  in  evidence,  other  than  deposi- 
tions, may  be  carried  from  the  bar  by  the  jury,  is  applicable  only 
to  civil  cases. 

3.  Same — what  objects  may  be  taken  to  jury  room.  In  a  crimi- 
nal case  a  jury  may  take  with  them  to  the  jury  room  only  those 
objects  which  are  directly  connected  with  the  subject  of  judicial 
investigation,  and  it  rests  largely  in  the  discretion  of  the  trial  judge 
whether  these  objects  may  be  so  taken. 

4.  Same — proof  of  handwriting  by  comparison,  under  the  act 
of  IQ15,  should  be  carefully  guarded.  In  permitting  proof  of  hand- 
writing by  comparison  under  the  act  of  1915,  (Laws  of  1915,  p. 
440,)  the  trial  court  should  in  a  criminal  case  guard  the  rights  of 
the  accused  with  unusual  care  and  should  give  his  counsel  full 
opportunity  to  discuss  the  question  before  the  jurors,  each  of  whom 
should  be  given  opportunity  to  examine  the  signature  to  be  proved 
and  to  compare  it  with  the  standards  of  handwriting  in  evidence. 

5.  Same — constitution  requires  that  evidence  be  produced  in 
presence  of  accused.  The  constitutional  provision  that  the  accused 
shall  have  the  right  to  meet  the  witnesses  face  to  face  means  that 
all  the  evidence  must  be  produced  in  the  presence  of  the  accused, 
and  to  permit  the  jury  to  take  handwritings  from  the  bar  of  the 
court  and  to  read  and  compare  them  for  the  first  time  while  they 
are  considering  their  verdict  violates  said  constitutional  provision 
and  gives  undue  emphasis  to  such  evidence. 

6.  Same — accessory  after  the  fact  cannot  be  convicted  as  prin- 
cipal in  larceny — instruction.  An  accessory  after  the  fact  cannot 
be  convicted  as  a  principal  in  the  commission  of  larceny,  and  where 
the  evidence  is  such  that  the  jury  might  conclude  that  the  defend- 
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ant  was  an  accessory  after  the  fact,  it  is  error  to  give  an  instruc- 
tion, in  the  language  of  the  statute,  as  to  the  liability  of  accessories 
being  convicted  as  principals,  without  pointing  out  that  the  lan- 
guage used  refers  to  an  accessory  before  the  fact. 

7.  Same — when  instruction  that  possession  of  stolen  property  is 
evidence  of  guilt  is  improper.  It  is  error  to  give  an  instruction 
that  possession  of  stolen  property  soon  after  the  commission  of  the 
offense  is  prima  facie  evidence  of  guilt,  where  there  is  no  evidence 
that  the  property  was  ever  in  the  exclusive  possession  of  the  de- 
fendant and  the  evidence  shows  only  that  he  negotiated  for  the 
sale  of  the  property. 

8.  Same — when  instruction  defining  reasonable  doubt  is  errone- 
ous. An  instruction  defining  a  reasonable  doubt  as  being  a  doubt 
"as  to  the  guilt  of  the  accused  on  the  whole  evidence  and  not  as 
to  any  particular  fact  in  the  case  not  material  to  the  issue,"  is  er- 
roneous in  leaving  the  jury  to  decide  what  are  the  material  facts. 

9.  Same — section  jp  of  Motor  Vehicle  act,  fixing  punishment 
for  theft  of  motor  vehicle,  is  invalid.  Section  39  of  the  Motor 
Vehicle  act,  fixing  the  punishment  for  the  theft  of  a  motor  vehicle 
as  for  a  felony,  violates  section  13  of  article  4  of  the  constitution 
in  including  a  subject  not  expressed  in  the  title  of  the  act,  and 
because,  while  it  purports  to  be  a  complete  act  in  itself,  it  is,  in 
effect,  an  attempt  to  amend  the  Criminal  Code  without  complying 
with  such  section.     (Quinn  v.  People,  123  111.  333,  distinguished.) 

Writ  of  Error  to  the  Criminal  Court  of  Cook  county ; 
the  Hon.  Joseph  B.  David,  Judge,  presiding. 

LesuE  a.  Needham,  (David  K.  Tone,  of  counsel,)  for 
plaintiff  in  error. 

Edward  J.  Brundage,  Attorney  General,  Robert  E. 
Crowe,  State's  Attorney,  and  FtovD  E.  Britton,  (Ed- 
ward E.  WitsoN,  Henry  T.  Chace,  Jr.,  and  Clyde  C. 
Fisher,  of  counsel,)  for  the  People. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court : 

A  special  model  four-passenger  Cadillac  automobile  of 
the  value  of  $4000,  the  property  of  Edward  Hess,  was 
stolen  in  Chicago  some  time  before  noon  on  Friday,  April 
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23,  1920.  The  car  was  recovered  by  the  police  of  Chicago 
about  nine  o'clock  in  the  evening  of  April  25.  It  was  stand- 
ing in  front  of  the  home  of  George  Wernicke  and  was  in 
the  possession  o£  him  and  Isadore  Regal.  These  two  men 
were  arrested,  and  as  a  result  of  statements  made  by  them, 
Charles  Clark,  plaintiff  in  error,  was  arrested  and  indicted. 
The  indictment  was  in  two  counts,  and  charged  plaintiff 
in  error  with  larceny  of  the  automobile  and  with  receiving 
stolen  property.  The  second  count  was  nolle  prosscd  by  the 
State's  attorney  and  the  jury  returned  a  verdict  of  guilty  in 
manner  and  form  as  charged  in  tlie  first  count  of  the  in- 
dictment, and  pursuant  to  instructions  of  the  court  they 
fixed  the  punishment  at  imprisonment  in  the  penitentiary 
and  a  fine  of  $500,  in  accordance  with  the  provisions  of 
section  39  of  the  Motor  Vehicle  law.  Wernicke  and  Regal 
were  not  indicted.  Plaintiff  in  error  prosecutes  this  writ 
of  error  to  review  the  judgment  of  the  criminal  court. 

Wernicke  testified  that  plaintiff  in  error  was  a  practicing 
physician  and  that  he  had  attended  his  family  for  fifteen 
years ;  that  plaintiff  in  error  told  him  early  in  January  that 
he  could  sell  him  a  Packard  automobile  at  a  low  figure; 
that  they  had  several  conversations  about  the  matter ;  that 
in  March  and  April  plaintiff  in  error  called  him  on  the  tele- 
phone and  told  him  that  he  could  get  a  good  car  for  $1400; 
that  he  talked  with  Regal  about  the  matter  and  Regal  agreed 
to  look  at  the  car ;  that  plaintiff  in  error  said  the  car  must 
be  brought  from  Detroit  and  that  he  required  a  deposit  of 
$200 ;  that  Regal  gave  him  a  check  for  $200,  which  he  de- 
livered to  plaintiff  in  error,  who  gave  his  receipt  therefor, 
signed  "Frank  Morton;"  that  plaintiff  in  error  told  Wer- 
nicke the  machine  would  be  delivered  around  the  corner 
from  his  office  about  8:30  in  the  evening  of  April  24; 
that  he  and  Regal  were  at  the  appointed  place  at  8 130  and 
saw  the  machine  driven  to  the  place  by  a  man  and  a  woman, 
who  got  out  of  the  car  and  walked  away;  that  he  then 
went  to  the  office  of  plaintiff  in  error  and  paid  him  the 
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balance  of  $1200  with  twelve  $100  bills;  that  he  went  back 
to  the  car  and  he  and  Regal  got  into  it  and  found  it  locked ; 
that  just  as  he  was  preparing  to  leave  the  car  and  go  to 
the  office  of  plaintiff  in  error  the  latter  appeared  with  a 
key  and  gave  it  to  him,  and  that  he  unlocked  the  car  with 
the  key  and  drove  away.  Plaintiff  in  error  denied  any  con- 
nection whatever  with  the  larceny  of  the  automobile,  the 
receipt  of  the  check  or  the  money  or  the  making  and  giv- 
ing of  the  receipt.  The  check  and  the  receipt  were  marked 
for  identification  and  were  received  in  evidence  but  were  not 
read  to  the  jury  in  open  court.  There  was  other  evidence 
introduced,  but  what  we  have  stated  is  sufficient  for  the 
purposes  of  this  opinion. 

The  only  corroboration  of  the  testimony  of  Wernicke 
and  Regal  connecting  plaintiff  in  error  with  this  crime  was 
the  opinions  of  expert  witnesses  that  the  receipt  was  writ- 
ten by  him.  Other  writings  proven  to  be  those  of  plaintiff 
in  error  were  introduced  in  evidence  for  the  purpose  of 
comparison.  None  of  these  were  read  to  the  jury  in  the 
court  room.  The  court  refused  to  permit  coimsd  for  plain- 
tiff in  error  to  read  and  exhibit  them  to  the  jury  and  to 
call  their  attention  to  certain  points  of  difference  during  the 
course  of  their  argument.  The  court  permitted  the  jury 
to  take  with  them  when  they  retired  to  consider  their  ver- 
dict, the  check,  the  receipt  and  the  writings  introduced,  for 
the  purpose  of  comparison.  This  was  error.  Section  8 
of  division  13  of  the  Criminal  Code  provides  that  "all  trials 
for  criminal  offenses  shall  be  conducted  according  to  the 
course  of  the  common  law,  except  when  this  act  points  out 
a  different  mode,  and  the  rules  of  evidence  of  the  com- 
mon law  shall  also  be  binding  upon  all  courts  and  juries  in 
criminal  cases  except  as  otherwise  provided  by  law."  Sec- 
tion 76  of  the  Practice  act,  which  provides  that  "papers 
read  in  evidence,  other  than  depositions,  may  be  carried 
from  the  bar  by  the  jury,"  is  applicable  only  to  civil  cases. 
(Dtmn  V.  People,  172  111.  582.)     The  court  erred  in  per- 
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mitting  these  papers  to  be  taken  by  the  jury,  first,  for  the 
reason  that  they  were  not  read  in  evidence  so  that  the  jury 
knew  their  contents  before  they  had  taken  the  case;  and 
second,  the  papers,  introduced  solely  for  comparison,  could 
not  have  been  taken  by  the  jury  under  the  mode  of  pro- 
cedure established  by  the  common  law,  and  there  was  no 
provision  of  the  Criminal  Code  authorizing  such  papers  to 
be  taken.  In  a  criminal  case  a  jury  may  take  with  them 
only  those  objects  which  are  directly  connected  with  the 
subject  of  judicial  investigation,  and  it  rests  in  the  discre- 
tion of  the  trial  judge  whether  these  objects  may  be  car- 
ried from  the  bar  by  the  jury.  (Dunn  v.  People,  supra; 
People  v.  Morris,  254  IlL  559.)  In  the  absence  of  a  stat- 
ute authorizing  it  the  law  is  well  settled  in  this  and  other 
jurisdictions  that  the  genuineness  of  a  signature  or  writ- 
ing cannot  be  proved  by  comparing  it  with  other  admittedly 
genuine  signatures  or  handwriting  not  admissible  in  evi- 
dence for  other  purposes  or  not  already  a  part  of  the  rec- 
ord. (Jumpertz  V,  People,  21  III.  375;  Himrod  v.  Gilntan, 
147  id.  293 ;  Stitzel  v.  Miller,  250  id.  72 ;  People  v.  Parker, 
67  Mich.  222,  34  N.  W.  720;  Hickory  v.  United  States, 
151  U.  S.  303,  14  Sup.  Ct.  334;  Stokes  V.  United  States, 
157  id.  187,  15  Sup.  Ct.  617.)  In  1915  the  legislature 
passed  an  act  which,  with  certain  limitations,  authorized  the 
proof  of  handwriting  by  comparison  with  writings  prop- 
erly in  the  files  or  records  of  the  case,  admitted  in  evidence, 
or  treated  as  or  admitted  to  be  genuine,  or  proved  to  be 
so  to  the  satisfaction  of  the  court.  (Laws  of  191 5,  p.  440.) 
This  new  rule  of  evidence  applies  to  the  trial  of  criminal 
cases,  but  it  does  not  change  the  practice  with  respect  to  the 
right  of  the  jury  to  take  physical  objects,  introduced  in  evi- 
dence, from  the  bar  of  the  court.  The  rules  of  practice 
must  be  changed  by  amendments  to  the  Criminal  Code,  but 
the  rules  of  evidence  may  be  "otherwise  provided  by  law." 
The  constitution  guarantees  that  "in  all  criminal  prose- 
cutions the  accused  shall  have  the  right  to  appear  and  de- 
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fend  in  person  and  by  counsel"  and  "to  meet  the  witnesses 
face  to  face."  In  applying  the  new  rule  of  evidence  per- 
mitting proof  of  handwriting  by  comparison  the  trial  court 
should  guard  the  rights  of  the  accused  with  unusual  care. 
The  act  provides  that  the  accused  and  his  attorney  shall 
have  reasonable  notice  of  the  purpose  of  the  State  to  prove 
the  handwriting  of  the  accused  by  comparison  and  that  he 
shall  have  reasonable  opportunity  to  examine  the  standards 
proposed  to  be  used.  It  is  necessary  that  these  rights  should 
be  strictly  enforced  in  order  that  the  accused  and  his  coun- 
sel may  be  properly  prepared  to  defend  against  this  char- 
acter of  evidence,  which  is  unusual  and  may  raise  a  col- 
lateral issue.  Each  juror  should  be  given  opportunity  to 
examine  the  signature  or  handwriting  to  be  proven  and  to 
compare  it  with  the  standards  received  in  evidence,  and 
counsel  for  the  accused  should  be  given  full  opportunity 
to  discuss  the  question  before  the  jury.  The  constitutional 
provision  that  the  accused  shall  have  the  right  to  meet  the 
witnesses  face  to  face  means  that  all  evidence  in  a  crimi- 
nal case  must  be  produced  in  the  presence  of  the  accused. 
To  permit  the  jury  to  take  the  writings  from  the  bar  of 
the  court  and  to  read  and  compare  them  for  the  first  time 
while  they  are  considering  their  verdict  is  to  permit  them 
to  receive  evidence  after  the  cause  has  been  submitted  to 
them  for  decision  and  amounts  to  a  denial  to  the  accused 
of  the  right  to  appear  and  defend  against  such  evidence 
and  to  be  represented  by  counsel.  It  is  very  important  for 
the  accused  and  his  counsel  to  be  able  to  perceive  exactly 
what  impression  is  being  made  upon  the  jury  by  any  por- 
tion of  the  evidence  given  on  his  trial,  for  the  reason  that 
it  might  be  within  their  power  to  then  introduce  other  evi- 
dence which  might  tend  to  disabuse  the  jury  of  a  wrong 
impression,  or  the  counsel  by  fair  and  legitimate  argument 
might  be  able  to  convince  the  jury  of  the  right  view  to  be 
taken  of  such  evidence.  It  is  impossible  that  a  jury  could 
compare  handwritings  without  receiving  some  evidence,  and 
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to  permit  them  to  take  the  handwritings  from  the  bar  of 
the  court  after  the  case  has  been  submitted  to  them  for  de- 
cision is  to  give  undue  emphasis  to  one  part  of  the  evidence. 
The  evidence  on  all  other  points  in  controversy  must  be 
remembered  by  the  jury,  and  we  perceive  no  reason  why 
exception  should  be  made  with  respect  to  this  particular 
branch  of  the  evidence. 

The  error  committed  by  the  trial  court  in  permitting  the 
jury  to  take  with  them  the  standards  of  handwriting  was 
greatly  aggravated  by  his  sending  to  the  jury  room,  at  the 
request  of  the  foreman,  a  magnifying  glass  to  be  used  by 
the  jury  in  making  the  comparison  between  the  standards 
and  the  writing  in  dispute.  As  we  have  said,  counsel  for 
accused  were  not  permitted  to  have  the  jury  examine  the 
disputed  handwritings  in  open  court  and  were  not  permit- 
ted to  argue  this  branch  of  the  case.  It  needs  no  citation 
of  authority  to  demonstrate  the  seriousness  of  this  error. 

The  court  gave  to  the  jury  the  following  instruction : 

"An  accessory  is  he  who  stands  by,  and  aids,  abets  or 
assists,  or  who,  not  being  present,  aiding,  abetting  or  as- 
sisting, hath  advised,  encouraged,  aided  and  abetted  the  per- 
petration of  the  crime.  He  who  thus  aids,  abets,  assists, 
advises  or  encourages,  shall  be  considered  as  principal  and 
punished  accordingly.  Every  accessory,  when  a  crime  is 
committed,  within  or  throughout  this  State,  by  his  aid  or 
procurement  in  this  State,  may  be  indicted  and  convicted 
at  the  same  time  as  the  principal,  or  before  or  after  his 
conviction,  whether  or  not  the  principal  is  convicted  or 
amenable  to  justice  or  not,  and  punished  as  principal." 

This  instruction  embodies  two  sections  of  the  Criminal 
Code  and  as  an  abstract  proposition  of  law  is  correct  In 
view  of  the  evidence  in  this  case  it  was  error  to  give  the 
instruction  without  pointing  out  that  the  accessory  defined 
by  the  instruction  was  an  accessory  before  the  fact.  The 
jury  might  reasonably  have  concluded  from  the  evidence 
here  submitted  that  plaintiff  in  error  was  an  accessory  after 
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the  fact,  and  if  they  did  so  conclude  they  could  not  have 
convicted  him  as  a  principal.    Watts  v.  People,  204  111.  233. 

The  court  gave  to  the  jury  the  following  instruction: 

"Possession  of  stolen  property,  soon  after  the  commis- 
sion of  the  offense  of  stealing  the  same  is  prima  facie  evi- 
dence of  the  guilt  of  the  person  in  whose  possession  such 
property  is  found,  unless  explained." 

In  view  of  the  evidence  in  this  case  this  instruction  was 
clearly  misleading  and  it  was  error  to  give  it.  There  was 
no  proof  that  the  automobile  was  ever  in  the  exclusive  pos- 
session of  plaintiff  in  error,  and  such  proof  is  necessary 
before  possession  of  stolen  property  is  any  evidence  of  its 
theft.  People  v.  Kubulis,  298  111.  523 ;  Miller  v.  People, 
229  id.  376. 

A  stock  instruction  defining  reasonable  doubt  which  con- 
tained the  following  sentence,  "The  reasonable  doubt  that 
the  jury  are  permitted  to  entertain  to  authorize  an  acquit- 
tal must  be  as  to  the  guilt  of  the  accused  on  the  whole 
evidence,  and  not  as  to  any  particular  fact  in  the  case  not 
material  to  the  issue  in  the  case,"  was  given.  This  instruc- 
tion has  been  repeatedly  condemned  by  this  court,  (People 
V.  Cramer,  298  111.  509;  People  v.  Seff,  296  id.  120;)  and 
it  seems  strange  that  the  practice  of  giving  the  instruction 
should  not  be  discontinued  in  the  criminal  court  of  Cook 
county,  where  the  same  error  has  been  repeatedly  committed. 

The  court  instructed  the  jury  that  the  punishment  for 
the  crime  for  which  plaintiff  in  error  was  on  trial  was  fixed 
by  section  39  of  the  act  in  relation  to  motor  vehicles,  which 
provider:  "Whoever  steals  any  motor  vehicle  of  a  value 
greater  than  fifteen  dollars,  ($15,)  *  *  *  shall  be  fined 
in  any  sum  not  exceeding  five  hundred  dollars  ($500)  and 
be  imprisoned  in  the  State  penitentiary  not  less  than  two 
years  nor  more  than  fifteen  years."  (Laws  of  1919,  p.  686.) 
The  first  count  of  the  indictment  was  in  the  usual  language 
of  an  indictment  for  prosecution  for  larceny  under  sec- 
tion 167  of  the  Criminal  Code.     Section  20  of  division  2 
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of  the  Criminal  Code  provides  that  "all  offenses  herein  de- 
fined shall  be  prosecuted,  and  on  conviction  punished  as  by 
this  act  is  prescribed,  and  not  otherwise."  The  Motor  Ve- 
hicle law  is  a  law  governing  the  registration,  use  and  op- 
eration of  motor  vehicles,  and  if  it  was  intended  by  the 
legislature  to  include  within  the  limits  of  that  law  the  defi- 
nition of  a  new  felony  and  to  fix  the  punishment  therefor, 
the  section  is  unconstitutional  for  the  reason  that  the  sub- 
ject of  the  section  is  not  expressed  in  the  title  of  the  act, 
and  it  therefore  contravenes  section  13  of  article  4  of  the 
constitution  of  1870.  (Milne  v.  People,  224  111.  125.)  The 
purpose  of  the  provision  of  the  constitution  which  prohibits 
the  passage  of  an  act  embracing  more  than  one  subject  and 
which  requires  that  subject  to  be  expressed  in  the  title  of 
the  act  is  to  prevent  the  insertion  in  a  bill  of  matters  which 
bear  no  relation  to  the  title,  by  means  of  which  members 
of  the  legislature  would  be  led  to  vote  for  a  measure  which 
they  would  not  knowingly  have  approved.  Without  this 
restriction  any  number  of  incongruous  matters  might  be 
aggregated  in  one  bill  and  the  title  of  the  act  give  no  hint 
as  to  the  provisions  of  the  act  that  were  to  follow.  This 
restriction  not  only  protects  the  members  of  the  legislature 
from  deception  but  it  likewise  protects  the  public.  The  leg- 
islature, of  course,  has  authority  to  fix  a  different  punish- 
ment for  the  stealing  of  an  automobile  than  it  fixes  for 
larceny  in  general,  but  it  must  make  the  change  by  a  proper 
amendment  of  the  Criminal  Code.  This  section  cannot  be 
sustained  as  a  limitation  on  section  168  of  the  Criminal 
Code,  which  fixes  the  punishment  for  larceny,  as  the  sec- 
tion fixing  the  punishment  for  horse-stealing  was  sustained 
in  Quinn  v.  People,  123  111.  333,  for  the  reason  that  the 
section  under  consideration  is  not  a  part  of  the  Criminal 
Code.  It  cannot  be  sustained  as  an  amendment  to  the  Crim- 
inal Code  for  the  reason  that  it  does  not  purport  to  be 
an  amendment.  It  purports  to  be  a  complete  act  in  itself, 
but  it  is,  in  effect,  an  attempt  to  amend  the  Criminal  Code 
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respecting  punishment  for  larceny  without  complying  with 
section  13  of  article  4  of  the  constitution,  and  it  is  for  this 
further  reason  void.  Badenoch  v.  City  of  Chicago,  222  111. 
71 ;  People  v.  Stevenson,  272  id.  325;  Board  of  Education 
V.  Haworth,  274  id.  538. 

Other  errors  occurred  during  the  course  of  the  trial,  but 
inasmuch  as  none  of  them  are  likely  to  occur  on  a  re-trial 
of  this  case  we  do  not  consider  it  necessary  to  discuss  them. 

The  judgment  is  reversed  and  the  cause  is  remanded  to 
the  criminal  court  of  Cook  county  for  a  new  trial. 

Reversed  and  remanded. 


(No.  14404. — ^Judgment  reversed.) 
The  People  ex  reL  Joe  C.  Cool,  County  Collector,  Appel- 
lee, vs.  The  Illinois  Central  Railroad  Company, 

Appellant. 

Opinion  filed  February  22,  ip22. 

Taxes — when  act  of  May  10,  Ip2i,  does  not  validate  community 
high  school  tax.  The  act  of  May  10,  1921,  "to  legalize  the  organi- 
zation of  certain  high  school  districts,"  does  not  validate  an  invalid 
tax  in  a  community  high  school  district  where  the  legality  of  the 
organization  of  the  district  is  not  questioned.  (People  v.  Rich, 
ante,  p.  80,  followed.) 

Appeal  from  the  County  Court  of  DeWitt  county ;  the 
Hon.  John  Bedinger,  Judge,  presiding. 

Herrick  &  Herrick,  and  F.  K.  Lemon,  (Walter  S. 
Horton,  and  John  G.  Drennan,  of  counsel,)  for  appellant. 

William  Smith,  State's  Attorney,  W.  F.  Gray,  and 
L.  O.  Williams,  for  appellee. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court: 

Community  High  School  District  No.  116  in  DeWitt 
county  was  organized  September  27,  1919,  and  the  board 
of  education  was  elected  and  organized  October  29,  1919, 
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and  a  tax  of  $18,000  for  educational  purposes  and  $2000 
for  building  purposes  was  immediately  levied.  The  cer- 
tificate of  levy  wras  filed  in  the  office  of  tlie  county  clerk 
on  the  following  day,  and  he  thereupon  extended  the  tax 
against  the  taxable  property  within  the  district.  Com- 
munity High  School  District -No.  117  in  DeWitt  county 
was  organized  October  18,  1919,  and  the  board  of  education 
was  elected  and  organized  thirty  days  thereafter.  Decem- 
ber 13,  1919,  the  board  levied  $5000  for  educational  pur- 
poses, and  December  22,  19 19,  it  levied  $12,000  for  build- 
ing purposes.  Certificates  of  these  tax  levies  were  filed  in 
the  office  of  the  county  clerk  December  17  and  23,  and  a 
tax  was  thereupon  extended  against  all  the  taxable  prop- 
erty within  district  No.  117.  At  the  June  term,  1920,  of 
the  county  court  of  DeWitt  county  appellant  filed  objections 
to  the  collector's  application  for  judgment  against  its  prop- 
erty for  the  tax  so  extended,  for  the  reason  that  the  above 
levies  were  made  without  authority  of  law  and  were  void. 
The  county  court  overruled  the  objections  and  entered  judg- 
ment and  order  of  sale  against  the  property  of  appellant, 
and  it  has  appealed. 

Appellee  admits  that  the  tax  is  void  unless  it  is  vali- 
dated by  "An  act  to  legalize  the  organization  of  certain 
high  school  districts,"  which  became  effective  May  10,  1921. 
The  question  presented  for  decision  is  the  identical  ques- 
tion presented  in  People  v.  Rich,  (ante,  p.  80,)  where  we 
held  that  said  act  did  not  apply  to  a  district  the  legality 
of  whose  organization  had  not  been  challenged.  The  con- 
clusion this  court  has  reached  in  that  case  is  decisive  of 
the  question  presented  in  this  case. 

The  judgment  of  the  county  court  is  reversed  and  judg- 
ment is  rendered  here  sustaining  the  objections  of  appellant. 

Reversed  and  judgment  here. 
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(No.  14383. — ^Reversed  and  remanded.) 

Augustus  S.  Peabody,  Appellant,  vs.  Andrew  RussEi^y 
Auditor  of  Public  Accounts,  et  al.  Appellees. 

Opinion  filed  February  22,  ip22. 

1.  Constitutional  law — constitutional  provisions  as  to  power 
of  legislature  are  limitations.  The  State  constitution  is  a  limita- 
tion upon  the  power  of  the  legislature,  and  where  its  provisions 
are  not  applicable  no  limitation  exists  upon  the  legislative  body. 

2.  Same — constitution  should  not  be  strictly  construed.  While 
the  same  general  principles  to  be  applied  in  constniing  statutes  ap- 
ply in  the  construction  of  constitutions,  j'et  in  construing  a  con- 
stitution courts  should  not  indulge  in  speculation  apart  from  the 
spirit  of  the  document  or  apply  so  strict  a  construction  as  to  ex- 
clude its  real  object  and  intent,  as  a  constitution  is  an  instrument 
framed  by  the  people  themselves  as  the  basis  of  their  government. 

3.  Offices — application  of  section  23  of  article  5  of  constitu- 
tion, prohibiting  increase  of  salaries  during  term  of  office.  Sec- 
tion 23  of  article  S  of  the  constitution,  prohibiting  the  increase  or 
decrease  of  salaries  of  officers  "named  in  this  article,"  includes  all 
officers  authorized  by  the  article  as  well  as  those  specifically  enu- 
merated in  section  i. 

4.  Same — amendment  of  ip2i  to  Civil  Administrative  Code  in- 
creasing salaries  of  officers  cannot  be  applied  to  incumbents.  The 
increase  in  the  salaries  of  certain  officers  as  provided  in  section  9 
of  the  Civil  Administrative  Code,  as  amended  in  1921,  (Laws  of 
192 1,  p.  337,)  cannot  be  applied  to  incumbents  in  office  when  the 
amendment  took  effect,  July  I,  1921,  and  whose  terms  of  office  be- 
gan prior  thereto. 

Appeai.  from  the  Circuit  Court  of  Sangamon  county; 
the  Hon.  EwERT  S.  Smith,  Judge,  presiding. 

Wawer  F.  Dodd,  for  appellant 

Edward  J.  Brundage,  Attorney  General,  (Ci^arence 
N.  Boord,  of  counsel,)  for  appellees. 

Chari^es  E.  Woodward,  for  amici  curice. 
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Mr.  Chief  Justice  Stone  delivered  the  opinion  of  the 
court : 

Appellant,  as  a  tax-payer,  sought  an  injunction  in  the 
circuit  court  of  Sangamon  county  restraining  appellees,  as 
State  Auditor  and  State  Treasurer,  from  issuing  and  pay- 
ing warrants  in  favor  of  certain  incumbents  of  offices  pro- 
vided for  under  what  is  known  as  the  Civil  Administrative 
Code,  enacted  by  the  legislature  of  1917.  (Laws  of  1917, 
p.  4.)  The  Civil  Administrative  Code  as  amended  in  1921 
provided,  among  other  things,  for  the  appointment  of  nine- 
teen different  officers,  in  the  various  departments.  Sec- 
tion 9  of  that  code  (Laws  of  1921,  p.  337,)  provided  for 
an  increase  in  the  salaries  of  these  nineteen  officers  and 
an  appropriation  was  made  for  such  salaries  as  increased. 
Leave  was  secured  by  the  incumbents  affected  by  the  bill 
for  injunction  to  file  a  brief  as  amid  curice.  Appellees  de- 
murred to  the  bill.  The  demurrer  was  sustained  and  the 
bill  dismissed  for  want  of  equity,  and  the  matter  comes 
here  for  review. 

The  question  involved  is  whether  or  not  the  amendment 
to  section  9  of  the  Civil  Administrative  Code  increasing  the 
salaries  of  the  code  officers  is  applicable  to  the  incumbents 
whose  terms  of  office  began  on  the  second  Monday  of  Jan- 
uary, 1 92 1,  or  is  applicable  only  after  the  expiration  of 
the  term  for  which  such  appointments  were  made.  There 
is  no  question  as  to  the  constitutionality  of  the  law.  The 
one  point  involved  is  whether  or  not,  under  the  provisions 
of  the  constitution,  it  is  applicable  before  or  after  the  ex- 
piration of  the  terms  for  which  the  incumbents  were  ap- 
pointed. The  answer  to  this  question  depends  upon  the 
construction  of  certain  clauses  of  the  constitution  relating 
to  increasing  or  diminishing  the  salaries  of  officers  during 
their  terms  of  office. 

It  is  provided  by  section  13  of  the  Civil  Administrative 
Code  that  each  officer  whose  office  is  created  by  the  act 
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shall  hold  office  for  a  term  of  four  years  from  the  second 
Monday  of  January  next  after  the  election  of  the  Governor 
and  until  his  successor  is  appointed  and  qualified^  unless 
otherwise  specifically  provided  in  the  act.  It  will  be  seen, 
therefore,  that  the  terms  of  office  of  the  officers  designated 
as  incumbents  in  this  case  began  on  the  second  Monday  of 
January,  192 1.  The  act  authorizing  salary  increases  went 
into  effect  July  i,  1921.  The  change  in  the  salaries  as  pro- 
vided by  the  amendment  of  192 1  is  an  increase  in  the 
salaries  of  these  officers  during  their  terms  of  office,  pro- 
vided such  offices  are  not  subject  to  constitutional  prohi- 
bition against  such  increase.  The  appellant  contends  that 
these  increases  in  salary  do  not  become  effective  during  the 
present  official  terms  of  the  incumbents. 

A  review  of  the  clauses  of  the  constitution  relating  to 
increasing  or  diminishing  salaries  during  the  terms  of  office 
shows  that  section  21  of  article  4  prohibits  such  increase  or 
decrease  in  the  salaries  of  members  of  the  General  Assembly. 
Section  23  of  article  5  prohibits  an  increase  or  decrease  of 
salaries  during  their  official  terms  of  "the  officers  named 
in  this  article."  Sections  7,  16  and  25  of  article  6  prohibit 
the  increase  or  decrease  of  the  salaries  of  the  judges  of 
the  Supreme  Court,  circuit  courts,  superior  court  of  Cook 
county  and  the  State's  attorney  of  Cook  county.  Section  1 1 
of  article  9  so  provides  as  to  municipal  officers,  and  sec- 
tions 9  and  10  of  article  10  so  provide  as  to  county  officers. 
Article  5  of  the  constitution,  by  section  i  thereof,  provides 
for  the  following  officers :  Governor,  Lieutenant  Governor, 
Secretary  of  State,  Auditor  of  Public  Accounts,  Treasurer, 
Superintendent  of  Public  Instruction,  and  Attorney  Gen- 
eral. Section  10  of  article  5  provides  that  the  Governor 
shall  nominate,  and  by  and  with  the  advice  and  consent  of 
the  senate  appoint,  all  officers  whose  offices  are  established 
by  the  constitution  or  which  may  be  created  by  law  and 
whose  appointment  or  election  is  not  otherwise  provided 
for.    The  officers  mentioned  in  article  5  are  "the  officers 
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of  the  executive  department  and  of  all  public  institutions 
of  the  State."  Section  24  of  article  5  defines  an  office  as 
a  public  position  created  by  the  constitution  or  law,  con- 
tinuing during  the  pleasure  of  the  appointing  power  or  for 
a  fixed  time,  with  a  successor  elected  or  appointed.  Sec- 
tion 23  of  article  5  provides  that  "the  officers  named  in  this 
article  shall  receive  for  their  services  a  salary  to  be  estab- 
lished by  law,  which  shall  not  be  increased  or  diminished 
during  their  official  terms,"  and  the  sole  question  presented 
and  argued  in  this  case  is  whether  or  not  this  provision 
includes  the  appointive  officers  whose  salaries  have  been 
increased  by  section  9  of  the  Civil  Administrative  Code  as 
amended  in  192 1. 

Amici  curies  in  an  able  brief  contend  that  as  the  con- 
stitutional prohibition  as  to  increase  in  official  salaries  ap- 
plies only  to  "the  officers  named  in  this  article,"  and  as  the 
only  officers  named  in  the  article  are  those  whose  offices 
and  titles  are  designated  in  section  i  of  article  5,  there  is 
no  constitutional  restriction  against  increasing  the  salaries 
of  those  officers  designated  as  incumbents  in  this  case.  Ap- 
pellant, on  the  other  hand,  contends  that  the  expression  "the 
officers  named  in  this  article"  must  be  construed  as  includ- 
ing the  appointive  officers  provided  for  in  section  10  of 
article  5  as  well  as  the  officers  specifically  designated  in 
section  i  of  the  article. 

The  constitution  of  this  State  is  a  limitation  upon  the 
power  of  the  legislature.  Where  the  constitutional  provi- 
sions are  not  applicable  no  limitation  exists  upon  the  legis- 
lative body.  It  is  a  canon  of  construction  well  recognized, 
not  only  in  this  court  but  in  courts  of  other  jurisdictions, 
as  it  relates  to  statutes,  that  the  chief  purpose  is  to  give 
effect  to  the  intention  of  the  legislature.  In  seeking  such 
intention  courts  are  to  consider  the  language  used,  the  ob- 
ject to  be  attained  or  the  evil  to  be  remedied.  This  may 
involve  more  than  the  literal  meaning  of  the  words.  That 
which  is  within  the  intention  is  within  the  statute  though 
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not  within  the  letter,  and  though  within  the  letter  it  is 
nevertheless  not  within  the  statute  if  not  likewise  within 
the  intention.  The  same  general  principles  to  be  applied 
in  construing  statutes  apply  in  the  construction  of  consti- 
tutions. {People  V.  Hutchinson,  172  111.  486;  People  v. 
Crawley,  274  id.  139;  Cooley's  Const.  Lim. — 6th  ed. — 69; 
Perry  County  v.  Jefferson  County,  94  111.  214;  Mitchell 
V.  Lowden,  288  id.  327.)  In  the  construction  of  a  con- 
stitution courts  should  not  indulge  in  speculation  apart 
from  the  spirit  of  the  document,  or  apply  so  strict  a  con- 
struction as  to  exclude  its  real  object  and  intent.  The  con- 
stitution is  an  instrument  of  government  framed  by  the 
people  themselves  as  the  basis  of  their  government,  and, 
in  the  phraseology  found  in  Cooley's  Constitutional  Lim- 
itations, (6th  ed.  p.  73,)  is  ''designed  as  a  chart  upon  which 
every  man,  learned  and  unlearned,  may  be  able  to  trace  the 
leading  principles  of  government." 

What,  then,  is  the  construction  to  be  applied  to  the  pro- 
vision of  section  23  of  article  5  of  the  constitution  under 
these  rules  and  principles?  It  is  evident  from  the  sections 
of  the  constitution  referred  to,  that  practically  every  offi- 
cer, whether  constitutional  or  statutory,  aside  from  those 
known  as  incumbents  in  this  case,  is  specifically  brought 
v/ithin  the  provisions  prohibiting  such  change  in  salary.  In 
arriving  at  the  construction  contended  for  by  appellees  it 
must  be  apparent  either  that  the  framers  of  the  constitu- 
tion omitted  the  offices  filled  by  the  incumbents  herein  with 
a  definite  intent  and  purpose  to  omit  them,  or  that  they 
were  omitted  by  oversight.  Neither  situation  can  be  pre- 
sumed, but  the  fact  that  practically  every  other  officer  spe- 
cified or  authorized  under  the  constitution  comes  within 
this  prohibition,  argues  of  itself,  in  the  absence  of  some- 
thing in  the  context  to  the  contrary,  that  it  was  the  inten- 
tion and  purpose  of  the  framers  of  the  constitution  to  pro- 
vide that  the  salary  of  no  public  officer  holding  place  for 
a  definite  period  under  the  constitution  or  statutory  enact- 
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ment  of  the  State  should  be  increased  or  diminished  dur- 
ing his  term  of  office. 

Section  10  of  article  5  of  the  constitution  designates  a 
class  of  offices  "which  may  be  created  by  law."  By  that 
section  the  appointment  of  the  officers  to  such  offices  shall, 
unless  otherwise  provided  for,  be  made  by  the  Governor, 
by  and  with  the  consent  of  the  senate.  This  court  had 
before  it  the  question  of  the  construction  of  the  various 
sections  of  the  constitution  pertaining  to  officers  and  their 
salaries  in  the  case  of  Wolf  v.  Hope,  210  111.  50,  and  it 
was  there  said :  "The  provisions  of  the  constitution,  other 
than  article  9,  provided  that  the  salaries  of  certain  officers, 
including  all  the  State  officers  and  all  officers  holding  places 
under  the  executive  department  of  the  State  for  a  definite 
term,  should  not  be  increased  or  diminished  during  their 
term,"  and  while,  as  is  urged  by  appellees,  one  of  the  ques- 
tions in  that  case  was  whether  or  not  judges  of  city  courts 
are  municipal  or  State  officers,  the  language  quoted  had 
direct  bearing  on  the  case,  and  is,  moreover,  correct  reason- 
ing as  applied  both  to  that  case  and  the  one  at  bar.  To 
say  that  the  phraseology  "the  officers  named  in  this  arti- 
cle" is  to  be  limited  to  those  the  title  to  whose  offices  was 
specifically  set  forth  in  said  article  would  be  to  put  a  con- 
struction upon  that  language  too  narrow  to  carry  out  the 
intention  of  the  f  ramers  of  the  constitution.  It  seems  ap- 
parent that  by  providing  in  article  5  for  "other  officers  than 
those  specifically  named  in  section  i  of  said  article,"  it 
was  the  intention  of  the  constitutional  convention,  in  the 
use  of  the  expression  "named  in  this  article,"  to  include 
those  authorized  by  the  article  as  well  as  those  specifically 
enumerated.  That  this  is  the  true  construction  of  article  5 
has  also  been  recognized  by  this  court  in  the  case  of  Fergus 
V.  Russel,  270  111.  304,  where  it  was  held  that  the  defini- 
tion of  the  word  "office"  as  it  is  used  in  section  24  of  arti- 
cle 5  applies  to  statutory  as  well  as  constitutional  offices, 
and  recognizes  a  class  of  statutory  State  officers  in  addition 
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to  those  expressly  enumerated  in  the  constitution.  In  that 
case  this  court  defined  an  office  to  be  a  public  position  cre- 
ated either  by  the  constitution  or  by  law,  permanent  in 
character  and  with  continuing  duties.  That  it  was  the  in- 
tention of  the  f  ramers  of  the  constitution  to  apply  the  pro- 
hibition of  section  23  of  article  5  of  that  instrument  to 
appointive  State  officers  has  also  been  recognized  in  Fore- 
man  v.  People,  209  111.  567,  where  this  court,  after  review-  ^ 
ing  the  clauses  of  the  constitution  affecting  the  salaries  of 
different  officers  as  herein  referred  to,  said:  "When  we 
examine  the  various  provisions  of  the  constitution  with  ref- 
erence to  a  change  of  salary  during  a  term  of  office,  we 
find  that  no  particular  set  of  words  is  used  to  express  the 
limitation  on  the  power  of  the  legislature,  but  that  there 
is  a  well  defined  rule  running  through  the  whole  instru- 
ment  that  the  salary  attached  to  any  public  office  having  a 
fixed  term  shall  not  be  increased  or  diminished  during  that 
term."  We  are  of  the  opinion,  therefore,  that  it  cannot 
be  said  that  the  constitutional  convention  either  intention- 
ally or  inadvertently  left  out  of  the  prohibition  concerning 
increasing  or  diminishing  salaries,  the  offices  or  officers  re- 
ferred to  in  the  bill  of  complaint.  That  they  were  to  be 
included  in  such  prohibition  seems  clearly  apparent  from 
a  reading  of  the  various  sections  affecting  the  question. 

We  are  of  the  opinion,  therefore,  that  section  9  of  the 
Civil  Administrative  Code,  as  the  same  was  amended  by 
the  act  of  the  legislature  in  192 1,  cannot  be  held  to  apply 
in  the  matter  of  increase  of  salaries  until  the  expiration  of 
the  present  term  of  the  officers  affected*  and  that  it  was 
error  on  the  part  of  the  circuit  court  to  dismiss  the  bill. 

The  decree  dismissing  the  bill  is  reversed  and  the  cause 
remanded,  with  directions  to  issue  the  injunction  as  prayed. 

Reversed  and  remanded,  with  directions. 
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(No.  14195. — ^Judgment  affirmed.) 

The  Peopi^E  ex  rel.  Joe  Russell,  et  cU.  Appellees,  vs. 

Irving  M.  Graham  et  al.  Appellants. 

Opinion  filed  February  22,  1^22, 

1.  Schools — legislature  has  power  to  determine  boundaries  of 
school  districts.  The  constitution  has  left  to  the  General  Assembly 
to  declare  what  shall  constitute  a  common  school  education  and 
what  system  of  free  schools  will  be  thorough  and  efficient,  and  the 
legislature  has  the  power  to  act  directly  and  create  school  districts 
by  general  or  special  acts,  or  it  may  prescribe  agencies  by  which 
the  boundaries  of  school  districts  shall  be  determined. 

2.  Same — when  courts  may  interfere  with  legislative  discretion 
in  establishing  school  system.  It  is  not  for  the  courts  to  say  that 
the  legislature  has  acted  unwisely  in  selecting  the  agencies  or  meth- 
ods which  it  deems  best  to  carry  out  the  mandate  of  the  consti- 
tution for  the  establishment  of  a  thorough  and  efficient  system  of 
free  schools,  and  the  courts  cannot  interfere  unless  the  legislature, 
or  the  officers  authorized  by  it,  creates  a  system  of  free  schools 
which  is  not  an  efficient  and  thorough  system. 

3.  Same — act  for  community  consolidated  school  districts  is  not 
invalid.  The  act  of  June  24,  19 19,  for  the  organization  of  com- 
munity consolidated  school  districts  out  of  any  compact  and  con- 
tiguous territory  bounded  by  school  district  lines,  does  not  violate 
the  constitutional  mandate  for  the  establishment  of  a  thorough  and 
efficient  system  of  free  schools  and  does  not  deprive  any  children 
of  the  State  of  the  opportunity  to  receive  a  good  common  school 
education. 

4.  Same — meaning  of  the  terms  "contiguous*'  and  "contiguous 
and  compact/*  The  terms  "contiguous"  and  "contiguous  and  com- 
pact," when  used  with  respect  to  a  school  district,  mean  territory  so 
closely  united  and  so  nearly  adjacent  to  the  school  building  that 
all  the  children  residing  in  the  district,  their  ages  considered,  may 
conveniently  travel -from  their  homes  to  the  school  building  and 
return  in  a  reasonable  length  of  time  and  with  a  reasonable  de- 
gree of  comfort. 

5.  Same — validating  act  of  May  4,  ip2i,  is  not  a  special  laxv 
regulating  conduct  of  elections.  The  validating  act  of  May  4,  1921, 
validating  community  consolidated  school  districts  established  by 
authority  of  elections  in  which  the  provisions  of  the  Australian 
Ballot  law  were  not  observed,  does  not  violate  the  constitutional 
provision  against  the  enactment  of  special  laws  for  the  conduct- 
ing of  elections,  as  the  legislature  may  establish  school  districts 
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without  an  election,  and  the  reference  in  the  act  to  the  elections 
is  merely  descriptive  of  the  territory  to  which  the  act  applies. 

6.  Constitutional  law — when  a  law  is  general  in  the  consti- 
tutional sense.  To  be  general  in  the  constitutional  sense  a  law  need 
not  operate  on  every  person  or  municipal  corporation  in  the  State, 
but  it  is  sufficient  if  it  is  broad  enough  to  operate  uniformly  in 
every  portion  of  the  State  and  to  embrace  within  its  provisions 
every  person  or  thing  distinguished  by  characteristics  sufficiently 
important  to  make  them  clearly  a  class  by  themselves,  even  though 
there  may  be  but  one  member  of  the  class  or  one  place  in  which 
the  law  presently  operates. 

Cartwright  and  Dunn,  JJ.,  dissenting. 

AppEai,  from  the  Circuit  Court  of  Hancock  county;  the 
Hon.  W11.US  F.  Graham,  Judge,  presiding. 

Lee  SiEBENBORN,  State's  Attorney,  (Hartzei^L,  Cav- 
ANAGH,  Martin  &  Hartzei-i*,  and  ScoFiEiJ),  Cauff  & 
Bei.1^  of  counsel,)  for  appellants. 

O'Harras,  Wood  &  Walker,  for  appellees. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court: 

This  appeal  is  from  a  judgment  of  the  circuit  court  of 
Hancock  county  denying  a  motion  made  by  the  State's  at- 
torney on  behalf  of  the  People,  on  relation  of  Joe  Russell 
and  Bert  Biggs,  for  leave  to  file  an  information  in  the 
nature  oi  quo  warranto  against  appellees,  whom  the  peti- 
tion alleged  to  be  holding  and  executing,  without  any  war- 
rant or  title,  the  offices  of  president  and  members  of  the 
board  of  education  of  Community  Consolidated  School 
District  No.  306,  in  Hancock  county. 

The  district  was  organized  under  the  provisions  of  an 
act  approved  June  24,  1919.  (Laws  of  1919,  p.  904.) 
This  act  provides  that  any  compact  and  contiguous  terri- 
tory bounded  by  school  district  lines  may  be  organized  into 
a  community  consolidated  school  district  and  provides  the 
means  for  perfecting  such  an  organization.    It  further  pro- 


448  The  People  v.  Graham.  [301  111. 

vides  that  boards  of  education  in  such  districts  shall  per- 
form the  same  duties  and  exercise  the  same  powers  as  are 
imposed  and  conferred  upon  boards  of  education  in  school 
districts  having  a  population  of  not  less  than  1000  nor  more 
than  100,000  inhabitants,  and  shall  also  exercise  any  and 
all  powers  granted  to  boards  of  school  directors  under  the 
provisions  of  section  121a  of  the  School  law.  In  1909  there 
was  a  general  revision  of  the  school  laws.  Sections  123  to 
127,  inclusive,  (Laws  of  1909,  p.  377,)  provide  that  in  all 
school  districts  having  a  population  of  not  fewer  than  1000 
and  not  more  that  100,000  inhabitants  the  boards  of  edu- 
cation shall  have  all  the  powers  of  school  directors,  be  sub- 
ject to  the  same  limitations,  and  in  addition  thereto  Shall 
have  the  power,  and  it  shall  be  their  duty,  among  other 
things,  "to  divide  the  district  into  sub-districts,  to  create 
new  ones,  and  to  alter  or  consolidate  them,"  and  "to  ap- 
portion the  pupils  to  the  several  schools."  School  directors 
were  required  by  section  114  (Laws  of  1909,  p.  373,)  "to 
establish  and  keep  in  operation  for  at  least  six  months  in 
each  year,  and  longer,  if  practicable,  a  sufficient  number  of 
free  schools  for  the  accommodation  of  all  persons  in  the 
district  over  the  age  of  six  and  under  twenty-one  years,  and 
to  secure  for  all  such  persons  the  right  and  opportunity  to 
an  equal  education  in  such  schools,"  and  "to  assign  pupils 
to  the  several  schools  in  the  district."  These  sections  have 
been  amended  several  times,  but  the  provisions  quoted  have 
been  re-enacted  in  substantially  the  original  form.  Sec- 
tion I2ia  of  the  School  law  was  enacted  in  191 7.  (Laws 
of  191 7,  p.  733.)  By  this  act  adjoining  school  districts 
may  be  consolidated  by  a  majority  vote  of  the  voters  re- 
siding in  each  district.  The  board  of  directors  of  the  con- 
solidated district  is  given  the  same  powers  and  is  required 
to  perform  the  same  duties  as  boards  of  directors  under  the 
general  School  law,  and  in  addition  thereto  it  is  required 
to  provide  free  transportation  for  pupils  residing  at  a  dis- 
tance from  the  school  site. 
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It  is  contended,  first,  that  the  act  of  June  24,  1919,  is 
unconstitutional  for  the  reason  that  it  does  not  "provide  a 
thorough  and  efficient  system  of  free  schools,  whereby  all 
children  of  this  State  may  receive  a  good  common  school 
education,"  in  accordance  with  the  mandate  of  section  i  of 
article  8  of  the  constitution  of  1870.  This  provision  was 
not  in  the  constitutions  of  181 8  and  1848,  nor  was  there  a 
similar  provision  in  either  of  those  constitutions  providing 
for  a  system  of  free  schools.  On  the  same  day  that  the 
convention  adopted  the  constitution  of  18 18  it  adopted  an 
ordinance  by  which  it  accepted  certain  propositions  offered 
to  the  convention  by  Congress  in  the  Enabling  act,  authoriz- 
ing the  people  of  Illinois  to  form  a  State  constitution  and 
State  government.  Among  Ihe  propositions  accepted  was 
one  setting  aside  and  granting  to  the  State  section  16  in 
every  township  for  the  use  of  the  inhabitants  of  such  town- 
ship for  the  use  of  schools,  and  another  reserving  three 
per  cent  of  the  net  proceeds  from  the  sale  of  lands  lying 
within  the  State,  to  be  appropriated  by  the  legislature  for 
the  encouragement  of  learning,  one-sixth  of  which  pro- 
ceeds was  required  to  be  used  exclusively  for  the  benefit 
of  a  college  or  university.  The  following  year  there  was 
some  legislation  concerning  the  preservation  of  the  public 
school  funds,  but  it  was  not  until  1825  that  an  effort  was 
made  to  provide  for  a  system  of  free  schools.  These  schools 
were  to  be  supported  by  voluntary  contributions  in  cash  or 
good  merchantable  produce,  and  the  code  was  wholly  in- 
efficient to  accomplish  the  purposes  for  which  the  system 
was  established.  The  desire  of  these  early  law-makers  to 
establish  a  system  by  which  their  children  might  receive  a 
good  common  school  education  is  best  expressed  in  the  pre- 
amble of  the  code,  where  it  is  said:  "Believing  that  the 
advancement  of  literature  always  has  been  and  ever  will 
be  the  means  of  developing  more  fully  the  rights  of  man, 
that  the  mind  of  every  citizen  in  a  republic  is  the  common 
property  of  society  and  constitutes  the  basis  of  its  strength 
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and  happiness,  it  is  therefore  considered  the  peculiar  duty 
of  a  free  government  like  ours  to  encourage  and  extend 
the  improvement  and  cultivation  of  the  intellectual  ener- 
gies of  the  whole." 

The  first  effective  code  establishing  a  system  of  free 
schools  in  this  State  appears  in  the  Revised  Statutes  of 
1845  ^s  chapter  98.  This  act  provided  for  the  distribu- 
tion of  the  State  school  fund  among  the  several  school  dis- 
tricts, and  provided  that  the  voters  of  the  different  school 
districts  might  authorize,  by  a  majority  vote,  the  levying 
of  a  tax  for  school  purposes  in  their  respective  districts. 
In  1857  an  act  to  establish  and  maintain  a  system  of  free 
schools  was  adopted,  and  it  was  by  far  the  most  elabo- 
rate  in  its  details  of  any  act  on  the  subject  passed  by  the 
legislature  up  to  that  date.  It  seems  to  have  been  the 
groundwork  for  all  subsequent  legislation  respecting  schools. 
There  was  a  general  revision  of  the  school  laws  in  1865,  in 
1872  and  in  1889,  and,  as  we  have  said,  in  1909.  Since 
1845  ^^  congressional  township  has  been  the  unit  of  the 
school  system,  and  the  school  business  of  the  township  has 
been  done  by  three  trustees  elected  by  the  legal  voters  of  the 
township.  These  trustees  were  given  authority  by  the  act 
of  1845  to  divide  the  township  into  school  districts  suited 
to  the  wishes  and  convenience  of  a  majority  of  the  inhab- 
itants of  such  districts,  and  that  power  has  continued  in 
them  through  all  the  revisions  down  to  date.  They  have 
had  the  authority,  when  petitioned  by  a  majority  of  the 
legal  voters  of  the  district,  in  their  discretion  to  divide  a 
district  into  two  or  more  districts,  to  consolidate  two  or 
more  districts  into  one  district,  to  detach  territory  from  one 
district  and  attach  the  same  to  an  adjacent  district,  to  cre- 
ate a  new  district  from  territory  belonging  to  two  or  more 
districts,  to  create  a  new  district  by  dividing  the  territory 
of  an  existing  district,  an3  to  change  the  boundaries  of  dis- 
tricts,— and  this  authority  is  carried  into  the  latest  revi- 
sion of  the  School  law.    (Laws  of  1909,  p.  354.)    The  law 
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has  provided  different  methods  at  different  times  for  mak- 
ing changes  in  districts  and  the  boundaries  thereof,  but  the 
law  prior  to  19 19  has  always  required  that  such  changes 
should  be  initiated  by  a  majority  of  the  legal  voters  of 
the  district  or  districts  affected. 

The  act  of  1919,  under  which  the  district  under  consid- 
eration is  organized,  makes  a  radical  departure  from  the 
methods  heretofore  provided  for  the  consolidation  of  school 
districts,  and  provides  a  method  of  consolidating  districts 
without  the  consent  of  a  majority  of  the  legal  voters  of 
each  district  affected.  Under  this  act  a  populous  district 
may  seize  and  destroy  a  smaller  district  or  several  smaller 
districts  against  their  unanimous  vote,  if  the  larger  district 
can  cast  a  vote  favorable  to  consolidation  that  is  larger  than 
the  combined  vote  of  the  smaller  districts.  A  village  of  a 
few  hundred  or  a  city  of  several  thousand  population  can 
annex  to  itself  for  school  purposes  all  the  school  districts 
for  miles  around  without  consulting  the  wishes  or  conven- 
ience of  the  residents  of  the  surrounding  districts.  The 
wisdom  or  justice  of  such  legislation  is  not  a  question  for 
the  courts.  The  courts  are  concerned  only  with  the  ques- 
tion of  the  legislative  power  to  enact  it. 

The  section  of  the  constitution  hereinbefore  quoted  is  a 
command  to  the  General  Assembly  to  provide  a  thorough 
and  efficient  system  of  free  schools,  and  the  only  limitation 
placed  on  the  broad  and  far-reaching  powers  inherent  in 
the  State  to  provide  a  system  of  free  schools  is  the  require- 
ment that  the  system  shall  be  one  whereby  all  the  children 
of  the  State  may  receive  a  good  common  school  education. 
The  constitution  has  not  provided  the  mode  by  which  the 
thorough  and  efficient  system  of  free  schools  required  to 
be  provided  shall  be  organized  nor  the  officers  by  whom 
its  affairs  shall  be  administered  and  directed.  It  is  left  to 
the  General  Assembly  to  declare  what  shall  constitute  a 
common  school  education  and  what  system  of  free  schools 
will  be  thorough  and  efficient     The  legislature  has  the 
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power  to  act  directly  and  create  school  districts  by  general 
or  special  acts,  or  it  may  prescribe  agencies  by  which  the 
boundaries  of  school  districts  shall  be  determined.  It  is 
not  for  the  courts  to  say  that  the  legislature  has  acted  un- 
wisely in  selecting  the  agencies  or  methods  which  it  deems 
best  to  carry  out  the  mandate  of  the  constitution,  and  the 
courts  cannot  interfere  unless  the  legislature,  or  the  ^officers 
authorized  by  the  legislature  to  act  in  its  stead,  have,  as  a 
matter  of  fact,  created  a  system  of  free  schools  which  all 
reasonable  men  must  agree  is  not  an  efficient  and  thorough 
system,  as  those  terms  are  commonly  and  generally  under- 
stood. The  act  under  consideration  does  not  provide  for  a 
system  of  free  schools  that  is  not  thorough  and  efficient, 
nor  does  it  provide  for  a  system  that  will  deprive  the  chil- 
dren of  the  State  of  the  opportunity  to  receive  a  good  com- 
mon school  education.    The  act  is  not  unconstitutional. 

It  is  next  contended  that  the  district  in  question  is  void 
for  the  reason  that  it  is  not  contiguous  and  compact,  and 
that  this  particular  district  deprives  some  of  the  children 
of  the  district  of  the  opportunities  of  a  common  school 
education.  The  petition  alleges  that  the  territory  compos- 
ing the  district  is  not  compact  and  contiguous,  is  irregular 
in  boundaries,  abnormal  in  size,  impracticable  in  extent  and 
operation,  incongruous  in  form,  shape,  social  relations,  busi- 
ness associations  and  community  spirit;  that  there  is  no 
central  point  or  community  center  accessible  from  all  por- 
tions of  the  district;  that  a  large  part  of  the  territory  of 
the  district  is  removed  from  any  central  point  a  distance  of 
from  three  to  six  miles;  that  large  numbers  of  pupils  re- 
siding in  the  district  reside  long  distances  from  any  central 
point ;  that  their  only  means  of  access  to  any  central  point 
where  the  site  of  the  school  may  be  established  is  by  pub- 
lic roads  which  for  long  periods  of  the  school  year  are  prac- 
tically impassable,  and  that  it  will  be  practically  impossible 
to  transport  pupils  from  remote  parts  of  said  territory  to 
any  central  point  in  the  district;   and  that  all  the  children 
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in  the  district  will  not  have  equal  opportunities,  advantages 
and  facilities  for  a  common  school  education.  The  district 
is  formed  by  the  consolidation  of  common  school  districts 
numbered  176,  184,  185,  187  and  188.  The  village  of 
Denver  is  located  in  what  was  common  school  district  188. 
District  187  is  immediately  east  of  188  and  district  176  is 
immediately  west  of  188.  Districts  184  and  185  lie  side 
by  side  and  are  immediately  north  of  district  188.  The 
south  line  of  the  consolidated  district  is  eight  and  one-half 
miles  long  and  its  greatest  width  north  and  south  is  four 
miles.  Denver  is  the  only  village  located  within  the  con- 
solidated district,  and  it  is  one-half  mile  north  of  the  south 
line  of  the  consolidated  district  and  half-way  between  the 
east  and  west  boundary  lines  of  the  district.  Affidavits  in 
support  of  the  petition  show  that  certain  children  live  within 
the  district  at  a  distance  of  six  and  one-half  miles  from 
Denver  by  the  public  road,  that  the  roads  are  rough  and 
hilly,  and  that  Bear  creek,  which  they  would  have  to  cross, 
at  times  overflows  its  banks  and  floods  a  part  of  the  road, 
making  it  impossible  to  cross  the  creek. 

We  have  said  with  respect  to  community  high  school 
districts  in  People  v.  Young,  {ante,  p.  67,)  and  in  People 
V.  Kirkham,  (ante,  p.  45,)  that  the  term  "contiguous"  or 
"contiguous  and  compact,"  when  used  with  respect  to  a 
school  district,  must  mean  that  the  territory  is  so  closely 
united  and  so  nearly  adjacent  to  the  school  building  that 
all  the  children  residing  in  the  district,  their  ages  consid- 
ered, may  conveniently  travel  from  their  homes  to  the  school 
building  and  return  in  a  reasonable  length  of  time  and 
with  a  reasonable  degree  of  comfort.  What  we  have  said 
there  applies  with  equal  force  to  community  consolidated 
school  districts.  In  both  acts  the  legislature  must  have  used 
the  term  "community"  advisedly.  We  have  discussed  this 
term  fully  in  the  two  opinions  cited  and  there  is  no  reason 
for  repeating  the  discussion  here.  The  principles  we  an- 
nounced in  those  decisions  are  not  new  and  are  not  difficult 
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of  application.  The  courts  will  not  look  with  favor  upon 
frivolous  objections,  based  on  imaginary  ills.  The  admin- 
istration of  the  school  system,  like  the  administration  of 
all  systems  designed  for  the  benefit  of  the  public  at  large, 
requires  the  application  of  common  sense,  as  well  as  estab- 
lished law,  in  order  to  carry  out  the  purpose  of  the  mandate 
of  the  constitution.  It  is,  of  course,  impossible  to  provide 
a  system  of  free  schools  which  will  place  a  school  house  at 
a  point  that  will  be  equally  accessible  to  every  prospective 
pupil,  and  it  will  also  be  equally  impossible  to  build  a  school 
house  on  each  side  of  every  creek  that  may  occasionally 
overflow  and  of  every  hill  that  may  occasionally  present  dif- 
ficulties of  transportation.  Most  of  the  allegations  of  the 
petition  sought  to  be  filed  in  this  case  state  no  facts  but 
are  mere  conclusions  of  the  pleader.  It  is  said  that  the 
district  is  abnormal  in  size,  impracticable  in  extent  and  op- 
eration, incongruous  in  form,  shape,  territory,  social  rela- 
tions, business  associations  and  in  community  spirit,  and 
that  there  is  no  central  point  or  community  center  accessible 
from  all  portions  of  the  district,  but  there  are  no  allegations 
of  fact  from  which  these  conclusions  legitimately  arise. 
The  board  of  education  is  required  to  furnish  free  trans- 
portation to  those  pupils  residing  at  a  distance,  and,  from 
all  that  appears  by  the  petition  sought  to  be  filed,  the  chil- 
dren can  be  conveniently  conveyed  to  any  central  point 
where  the  voters  of  the  district  decide  that  the  school  shall 
be  located.  The  district  is  not  void  for  the  second  objec- 
tion urged. 

It  is  further  contended  that  the  organization  of  the  dis- 
trict is  void  for  the  reason  that  the  election  held  for  the 
purpose  of  organizing  the  district  and  electing  a  board  of 
education  was  not  held  in  accordance  with  the  provisions 
of  the  Australian  Ballot  law.  This  objection  would  be  fatal 
were  it  not  for  the  effect  of  a  curative  act  approved  by  the 
General  Assembly  May  4,  192 1,  which  provides:  "That  in 
all  cases  where  a  majority  of  the  inhabitants,  regardless  of 
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sex,  of  any  contiguous  territory  bounded  by  school  district 
lines,  voting  on  the  proposition,  having  voted  at  any  elec- 
tion called  for  the  purpose  by  a  county  superintendent  of 
schools  in  favor  of  the  organization  of  such  territory  into 
a  community  consolidated  school  district,  and  when  at  a 
subsequent  election  similarly  called  and  held  a  board  of  edu- 
cation has  been  chosen  for  such  district  each  such  election 
is  hereby  made  legal  and  valid  and  such  territory  is  hereby 
declared  legally  and  validly  organized  and  established  as 
a  community  consolidated  school  district  and  a  valid  and 
existing  school  district  and  body  politic  and  corporate  of 
the  State  for  the  purpose  of  establishing  and  maintaining 
a  community  consolidated  school,"  etc.  (Laws  of  1921, 
p.  796.)  This  statute  is  in  substantially  the  exact  words 
of  the  curative  act  of  191 7,  passed  to  legalize  the  organi- 
zation of  certain  high  school  districts,  the  language  being 
changed  only  so  far  as  to  make  the  act  applicable  to  cases 
arising  under  the  act  providing  for  the  organization  of  com- 
munity consolidated  school  districts.  That  act  was  held  to 
be  a  valid  enactment,  effective  to  legalize  the  organization 
of  the  high  school  district  to  which  it  referred  in  People 
V.  Madison,  280  111.  96,  and  many  decisions  subsequent 
thereto.  The  same  effect  was  given  to  similar  acts  for 
legalizing  the  organization  of  community  high  school  dis- 
tricts, passed  in  19 19,  (People  v.  Bdwards,  290  111.  464,) 
and  in  1921.  {People  v.  Opie,  ante,  p.  11.)  From  the 
description  of  the  district  in  question  set  forth  in  the  peti- 
tion and  from  the  plat  thereto  attached  it  is  clear  that  the 
district  comes  within  the  terms  of  the  curative  act  herein- 
before quoted.  Granting,  but  not  deciding,  that  the  legis- 
lature was  without  power  to  declare  a  void  election  valid, 
it  is  not  essential  to  the  curing  of  the  defects  in  the  organ- 
ization of  this  district  that  the  elections  be  declared  valid. 
This  court  has  repeatedly  held  that  the  legislature  may  pro- 
vide for  the  organization,  consolidation  or  division  of  school 
districts,  fix  their  boundaries  and  afterwards  change  them. 
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as  it  deems  best  for  the  public  interests.  It  might  by  a 
separate  act  have  described  the  territory  embraced  within 
the  district  in  question  by  section  numbers  and  subdivisions 
and  then  have  declared  this  special  district  to  be  a  valid 
school  district.  Instead  of  doing  this  the  legislature  passed 
a  general  act  declaring  all  school  districts  coming  within 
the  description  set  out  in  the  act  to  be  legally  organized, 
and  the  references  to  the  attempts  to  hold  elections  must 
be  regarded  as  descriptive  of  the  territory  to  which  the 
act  applies.  This  court  has  so  often  passed  on  the  identi- 
cal questions  presented  that  it  seems  unnecessary  to  further 
discuss  them,  but  it  is  said  that  one  of  the  questions  pre- 
sented by  this  curative  act  is  different  from  any  question 
heretofore  presented,  and  so  we  have  concluded  to  consider 
that  question  at  some  length. 

It  is  said  that  the  act  violates  section  22  of  article  4  of 
the  constitution,  which  prohibits  the  General  Assembly  from 
passing  local  or  special  laws  in  any  of  the  cases  enumerated 
therein,  among  which  are  laws  providing  for  the  opening 
and  conducting  of  any  election  or  designating  a  place  of 
voting.  The  act  in  question  does  not  purport  to  be  an  elec- 
tion law,  nor  does  it  purport  to  provide  for  the  opening 
and  conducting  of  an  election  or  the  designation  of  a  place 
for  voting.  It  merely  establishes  a  school  district  by  using 
a  description  including  the  district  in  question.  So  far  as 
this  record  shows,  no  other  community  consolidated  school 
district  was  ever  organized  under  any  law  providing  for  the 
opening  and  conducting  of  elections  in  this  State.  This 
may  be  the  only  district  in  the  State,  so  far  as  the  consid- 
eration of  this  record  is  concerned,  that  is  embraced  within 
the  terms  of  the  act,  but  that  would  not  make  the  law  a 
special  law  within  the  meaning  of  the  constitution.  A  law 
is  general,  in  the  constitutional  sense,  which  applies  to  and 
operates  uniformly  on  all  members  of  any  class  of  persons, 
places  or  things  requiring  legislation  peculiar  to  itself  in 
matters  covered  by  the  law.     (25  R.  C.  L.  815;  Perkins  v. 
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Cook  County  Comrs.  271  111.  449;  Chicago y  Burlington 
and  Quincy  Railroad  Co.  v.  Doyle,  258  id.  624;  Dotiglas 
V.  People,  225  id.  536.)  Laws  are  general  and  uniform,  not 
because  they  operate  on  every  person  or  municipal  corpo- 
ration in  this  State,  for  they  do  not,  but  because  they 
operate*  on  every  person  who  or  municipal  corporation 
which  is  brought  within  the  relations  and  circumstances  for 
which  the  act  provides.  Where  a  law  is  broad  enough  to 
reach  every  portion  of  the  State  and  to  embrace  within  its 
provisions  every  person  or  thing  distinguished  by  charac- 
teristics sufficiently  marked  and  important  to  make  them 
clearly  a  class  by  themselves,  it  is  not  a  special  or  local  but 
a  general  law,  even  though  there  may  be  but  one  member 
of  the  class  or  one  place  on  which  it  operates.  {West  Chi- 
cago Park  Comrs.  v.  McMullen,  134  111.  170;  People  v. 
Kaelber,  253  id.  552.)  In  People  v.  Board  of  Supervisors, 
185  111.  288,  this  court  had  under  consideration  a  proviso 
added  to  section  30  of  the  Election  law  which  required 
"the  county  board  in  each  county  where  any  State  soldiers' 
and  sailors'  home  or  homes,  or  any  national  home  for  dis- 
abled volunteer  soldiers  are  located,  the  inhabitants  of  which 
are  entitled  to  vote,  to  fix  and  establish  the  place  or  places 
for  holding  such  election  or  elections,  at  some  convenient 
and  comfortable  place  or  places  easy  of  access  on  the  ground 
or  grounds  and  within  the  enclosures  where  such  State  sol- 
diers' and  sailors'  home,  or  homes,  or  national  home  for 
disabled  volunteer  soldiers  are  located,"  and  there  held  that 
the  proviso  did  not  contravene  the  provision  of  section  22 
of  article  4  of  the  constitution  here  under  consideration, 
for  the  reason  that  the  law  was  not  a  special  or  local  law 
but  was  a  general  law,  notwithstanding  that  there  was  but 
one  place  in  the  State  where  it  would  operate.  A  few  of 
the  many  cases  where  all  the  contentions  here  urged  have 
been  fully  discussed  and  overruled  are  People  v.  Madison, 
supra;  People  v.  Opie,  supra;  People  v.  Militser,  272  111. 
387;  People  V.  Peltier,  275  id.  217;  People  v.  Craft,  282 
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id.  483;  Fisher  v.  Fay,  288  id.  11.  JVorley  v.  Idlentan, 
285  111.  214,  is  a  case  involving  the  constitutionality  of  an 
act  validating  hard  road  bonds  but  is  a  case  in  point  in 
principle. 

The  curative  act  is  constitutional  and  the  district  is 
legally  established  by  the  act  notwithstanding  the  irregu- 
larity of  the  elections. 

Leave  to  file  the  information  was  properly  denied,  and 
the  judgment  of  the  circuit  court  is  affirmed. 

Judgment  affirmed. 

Cartwright  and  Dunn,  JJ.,  dissenting. 


(No.  14203. — ^Judgment  affirmed.) 

The  PEOPI.E  ex  rel.  Mac  Dingwell  et  ai  PlaintiflFs  in  Error, 
vs.  Ci.AR]e  Ci*osE  et  al.  Defendants  in  Error. 

Opinion  filed  February  22,  ip22. 

1.  Schools — object  of  notice  of  election  to  organise  community 
consolidated  school  district.  The  object  of  the  notice  of  election 
to  organize  a  community  consolidated  school  district  under  the  act 
of  1919  is  to  inform  the  voters  of  the  territory  affected,  of  the 
time,  place  and  purpose  of  the  election. 

2.  Same — when  misdescription  in  notice  of  election  does  not 
invalidate  organization.  An  error  in  the  notice  of  an  election  to 
organize  a  community  consolidated  school  district  under  the  act 
of  1919,  in  misdescribing  a  certain  eighty-acre  tract  of  land,  will 
not  invalidate  the  organization  of  the  district  where  the  notice 
also  contains  a  correct  enumeration  of  all  the  school  districts  to 
be  consolidated,  as  such  error  is  not  one  which  is  likely  to  mislead 
the  voters. 

Writ  of  Error  to  the  Circuit  Court  of  Mercer  county ; 
the  Hon.  W11.UAM  T.  Church,  Judge,  presiding. 

Paui.  J.  Graham,  State's  Attorney,  and  GriER,  Saf- 
FORD  &  Soui,E,  for  plaintiffs  in  error. 

Wawer  L.  Mannon,  for  defendants  in  error. 
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Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

To  an  information  in  the  nature  of  quo  warranto  filed 
in  the  circuit  court  of  Mercer  county  calling  upon  the  re- 
spondents to  show  by  what  warrant  they  claim  to  exercise 
the  franchise  of  a  community  consolidated  school  district 
purporting  to  be  No.  105  in  Mercer  county  and  by  what 
right  they  claim  to  hold  and  exercise  the  office  of  the  board 
of  education  of  such  school  district,  a  plea  was  filed  setting 
forth  the  proceedings  for  the  organization  of  the  district 
under  the  act  of  June  24,  1919,  amendatory  of  the  School 
law,  providing  for  the  organization  of  community  consoli- 
dated school  districts.  (Laws  of  19 19,  p.  904.)  A  repli- 
cation was  filed,  the  cause  was  heard,  judgment  was  entered 
quashing  the  information  at  the  costs  of  the  relators,  and 
they  have  sued  out  a  writ  of  error. 

The  only  question  necessary  to  be  decided  in  the  view 
we  take  of  the  case  is  the  sufficiency  of  the  notice  of  elec- 
tion. The  petition  presented  to  the  county  superintendent 
of  schools  requested  him  to  call  an  election  for  the  or- 
ganization of  the  territory  comprised  in  school  districts 
Nos.  94,  95,  96,  97,  105  and  123  into  a  community  con- 
solidated school  district.  It  contained  a  description  of  all 
the  lands  in  those  school  districts  by  section  number,  and 
by  government  subdivision  where  less  than  the  whole  sec- 
tion was  included.  The  notice  of  election  followed  the  de- 
scription in  the  petition,  but  as  to  one  eighty-acre  tract  of 
land  constituting  a  part  of  district  No.  94,  and  properly 
described  in  the  petition  as  the  east  half  of  the  southwest 
quarter  of  section  34,  an  error  occurred  and  the  tract  was 
described  as  the  east  half  of  the  southeast  quarter  of  sec- 
tion 34,  which  was  no  part  of  district  No.  94  or  of  any 
other  of  the  districts  proposed  to  be  included  in  the  con- 
solidated district. 

It  is  contended  on  behalf  of  the  plaintiffs  in  error  that 
the  notice  was  insufficient  to  authorize  the  election  because 
it  did  not  describe  territory  bounded  by  school  district  lines, 
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as  required  by  section  84a,  but  omits  eighty  acres  of  dis- 
trict No.  94  and  includes  eighty  acres  outside  the  bound- 
aries of  any  of  the  districts  proposed  to  be  consolidated. 
Section  84c  provides  for  the  form  of  notice  of  election,  and 
requires  notices  to  be  posted  that  "an  election  will  be  held 

at for  the  purpose  of  voting  'for'  or  'against' 

the  proposition  to  create  a  community  consolidated  school 
district  out  of  the  following  described  territory,  to-wit: 
(Here  describe  the  territory.)"  If  the  description  by  sec- 
tion and  government  subdivision  is  to  be  considered  alone 
the  notice  would  be  insufficient,  because  it  describes  an 
eighty-acre  tract  which  is  not  a  part  of  the  territory  of 
the  districts  proposed  to  be  consolidated  and  does  not  in- 
clude an  eighty-acre  tract  which  is  a  part  of  it.  The  de- 
tailed description  was,  however,  followed  by  these  words : 
"said  described  territory  being  now  the  school  districts 
No.  94,  95,  96,  97,  105  and  123,  Mercer  county,  Illinois." 
If  these  words,  alone,  are  to  be  considered  the  description 
was  sufficiently  accurate. 

In  regard  to  the  statement  contained  in  these  words,  the 
plaintiffs  in  error  contend  that  it  was  untrue  in  fact,  mis- 
leading and  well  calculated  to  deceive  the  voters,  and  that 
a  voter  relying  on  this  notice  that  the  territory  proposed 
to  be  included  in  the  new  district  was  simply  the  territory 
of  the  old  districts,  would  be  deceived  by  this  untrue  state- 
ment. The  object  of  the  notice  of  election  is  to  inform  the 
voters  of  the  territory  affected  of  the  time,  place  and  pur- 
pose of  the  election.  On  the  well  known  principle  that 
mere  false  description  does  not  make  an  instrument  inop- 
erative, the  description  in  the  notice  would  have  been  suf- 
ficient in  a  deed  or  a  will  or  in  any  instrument  affecting  the 
private  rights  of  owners.  There  is  no  reason  why  this 
doctrine  should  not  apply  to  the  notice  of  election,  unless, 
in  fact,  the  notice  may  be  regarded  as  misleading.  It  would 
be  read  by  voters,  land  owners  or  anybody  interested  in 
the  school  districts  in  the  light  of  the  statute  authorizing  the 
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organization  of  community  consolidated  districts.  Who- 
ever read  it  would  be  presumed  to  know  that  the  law  author- 
ized the  consolidation  of  entire  school  districts,  only,  and 
naturally  would  look  to  see  what  school  districts  were  to 
be  consolidated.  Every  inhabitant  or  land  owner  would 
know  the  district  in  which  his  land  or  residence  was  situated. 
If  it  happened  that  the  tract  in  which  he  was  interested 
was  misdescribed  and  so  omitted  from  the  description  of 
the  land  by  government  subdivision,  he  would  know  that 
the  error  in  the  description  was  not  in  the  number  of  the 
school  district  but  in  the  particular  tract.  Any  voter  in 
school  district  No.  94,  for  instance,  would  know  that  he 
was  entitled  to  vote  at  the  election  mentioned  in  that  notice 
and  anyone  not  a  voter  in  ahy  of  the  school  districts  would 
know  that  he  was  not  entitled  to  vote.  It  would  hardly 
occur  to  anyone  that  the  mere  fact  of  the  misdescription  of 
the  particular  tract  on  which  he  lived  would  affect  his  right 
to  vote  at  an  election  which  concerned  the  whole  school  dis- 
trict, where  in  the  same  notice  containing  this  description 
it  was  stated  that  the  whole  school  district  was  included; 
and  it  would  scarcely  occur  to  a  voter  living  out  of  the  dis- 
trict concerned,  that  he  had  a  right  to  vote  at  that  election 
because  the  tract  on  which  he  resided  happened  to  be  men- 
tioned and  described  in  tlie  notice  when  he  knew  that  the 
election  concerned  only  other  school  districts  than  that  in 
which  he  lived.  In  our  judgment  the  notice  would  not  be 
misleading  to  a  man  or  woman  of  ordinary  intelligence  and 
it  was  sufficient. 

No  other  objection  is  made  to  the  proceedings  set  forth 
in  the  plea  by  which  the  consolidated  district  was  organ- 
ized, and  the  judgment  of  the  circuit  court  will  therefore 

be  affirmed.  ^    ,  ^    ^        , 

Judgment  affirmed. 
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(No.  14332. — Reversed  and  remanded.) 

The  Pocahontas  Mining  Company,  Plaintiff  in  Error, 
vs.  The  Industriai,  Commission  et  al. — (John  De- 
i^URENTi,  Defendant  in  Error.) 

Opinion  filed  February  32,  ip22. 

1.  Workmen's  compensation — injured  employee  cannot  testify 
as  to  per  cent  of  loss  of  use  of  member.  An  injured  employee 
may  testify  how  his  injuries  affect  him  and  as  to  his  ability  to  use 
injured  eyes  or  limbs,  but  neither  a  lay  witness  nor  an  expert  can 
testify  in  direct  terms  that  the  employee  has  lost  any  stated  per 
cent  of  the  use  of  any  member,  as  such  conclusion  or  finding  must 
be  made  by  the  Industrial  Commission  from  the  legitimate  evi- 
dence in  the  record. 

2.  Same — what  may  be  testified  to  by  expert  witness  as  to  ex- 
tent of  injury  to  eyes  or  limbs.  In  a  proceeding  for  compensation 
for  injuries  to  an  employee's  eyes  and  limbs,  it  is  proper  for  an 
expert  witness  to  testify  as  to  whether  or  not  the  employee's  vis- 
ion is  normal  or  otherwise  and  as  to  the  amount  or  extent  of  his 
vision  as  disclosed  by  scientific  tests  or  examination,  and  as  to  the 
amount  of  movability  or  apparent  use  he  has  of  an  injured  limb. 

3.  Same — employer  is  entitled  to  decision  as  to  whether  em- 
ployee shall  submit  to  offered  treatment.  Under  section  12  of  the 
Compensation  act,  if  the  employer  tenders  treatment  to  the  em- 
ployee for  his  injuries  and  the  employee  refuses  to  submit  to  the 
same  the  employer  is  entitled  to  a  decision  of  the  Industrial  Com- 
mission as  to  whether  the  employee  shall  submit  to  the  treatment 
offered,  and  the  commission  should  not  confirm  an  award  without 
rendering  such  decision. 

4.  Same — when  failure  of  Industrial  Commission  to  make  spe- 
cific finding  will  not  cause  reversal.  The  Industrial  Commission 
should  pass  upon  all  controverted  questions  of  fact  and  make  find- 
ings in  the  record,  but  where  no  questions  of  law  or  fact  are  sub- 
mitted in  writing  by  either  party  the  failure  of  the  commission  to 
find  specifically  upon  such  questions  is  not  ground  for  a  reversal. 

5.  Same — when  objection  to  jurisdiction  of  Industrial  Commis- 
sion for  delay  in  filing  stenographic  report  is  waived.  An  objec- 
tion to  the  jurisdiction  of  the  Industrial  Commission  on  the  ground 
that  the  stenographic  report  or  agreed  statement  of  facts  was  not 
filed  within  the  time  required  by  law  is  waived  by  entry  of  ap- 
pearance and  participation  in  the  proceeding  before  the  commis- 
sion without  objection;    and  the  question  cannot  subsequently  be 
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raised  on  review,  either  in  the  circuit  court  or  in  the  Supreme 
Court.    (People  v.  Andrus,  299  111.  50,  explained.) 

6.  Same — Industrial  Commission  exercises  original  jurisdiction 
in  reviewing  arbitrator's  decision.  The  review  of  an  arbitrator's 
decision  by  the  Industrial  Commission,  although  it  is  neither  a  trial 
de  novo  nor  simply  a  review  of  the  record,  is  an  exercise  of  orig- 
inal jurisdiction  where  the  arbitrator's  decision  is  contested,  but 
the  award  of  the  arbitrator,  like  the  report  of  a  master  in  chan- 
cery, if  not  contested  becomes  final  by  its  entry  upon  the  records 
of  the  commission. 

7.  Same — when  Industrial  Commission  does  not  lose  jurisdic- 
tion of  case.  The  Industrial  Commission  obtains  jurisdiction  of  a 
particular  case  where  the  petition  for  review  of  the  arbitrator's 
decision  is  filed  in  apt  time,  and  such  jurisdiction  is  not  lost  by  sub- 
sequent delay  in  filing  the  stenographic  report  or  agreed  statement 
of  facts  if  the  parties  appear  without  objection  and  participate  in 
the  proceeding. 

Writ  of  Error  to  the  Circuit  Court  of  St.  Clair  county ; 
the  Hon.  George  A.  Crow,  Judge,  presiding. 

R.  W.  RoPiEQUET,  and  W.  C.  Ropiequet,  for  plaintiff 
in  error. 

A.  W.  Kerr,  and  J.  A.  Londrigan,  for  defendant  in 
error. 

George  B.  Gii*i,espie,  and  L.  V.  H11.1.,  for  amid  curiae. 

Mr.  Justice  Duncan  delivered  the  opinion  of  the  court : 

On  application  for  adjustment  of  his  claim  for  injury 
in  the  mine  of  plaintiff  in  error,  which  he  received  on  Oc- 
tober 5,  1918,  while  employed  as  a  shot-firer,  John  De- 
laurenti  was  on  April  19,  1919,  awarded  by  the  arbitrator 
$15  per  week  for  22  weeks  for  temporary  total  incapacity, 
amounting  to  $330,  all  of  which  was  then  due  and  was  paid 
by  plaintiff  in  error.  The  arbitrator  further  found  that  he 
had  sustained  a  permanent  loss  of  twenty-five  per  cent  of 
the  use  of  each  of  his  arms  and  a  permanent  loss  of  twenty- 
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five  per  cent  of  the  sight  of  each  eye,  and  allowed  him  a 
further  sum  for  such  loss  of  his  arms  and  his  sight  of  $15 
per  week  for  150  weeks,  and  also  found  that  the  sum  of 
$75  was  then  due  for  such  loss  of  sight  and  use  of  his  arms, 
and  that  the  remainder  thereof  should  be  paid  in  weekly  in- 
stallments, beginning  with  April  26,  19 19.  On  a  review 
the  Industrial  Commission  confirmed  the  award  October  2, 
19 19,  merely  finding  that  in  the  opinion  of  the  commission 
the  findings  and  award  of  the  arbitrator  were  correct.  The 
commission  declined  to  consider  the  petition  of  plaintiff  in 
error  to  suspend  the  payment  of  such  compensation  for 
failure  of  defendant  in  error  to  accept  medical  treatment 
tendered  him  for  his  injuries,  on  the  ground  that  under  its 
rulings  compensation  must  be  paid  up  to  the  filing  of  such 
petition,  which  was  not  done.  The  record  of  the  proceed- 
ings of  the  commission  was  quashed  in  certiorari  proceed- 
ings before  the  circuit  court  of  Bond  county  and  the  cause 
was  remanded  for  further  evidence.  Further  evidence  was 
heard  and  the  commission  again  declined  to  consider  the 
petition  to  suspend  the  compensation  of  defendant  in  er- 
ror, and  declined  to  require  him  to  be  examined  by  the  medi- 
cal director  of  the  commission,  or  by  any  physician  selected 
by  it,  at  the  expense  of  plaintiff  in  error,  and  allow  the 
report  of  such  physician  to  be  incorporated  in  the  record 
as  evidence.  On  July  2,  1920,  the  commission  made  the 
same  findings  and  in  the  same  words  as  in  its  previous  find- 
ings and  confirmed  the  award  of  the  arbitrator.  On  June 
23,  192 1,  the  award  of  the  commission  was  approved  and 
confirmed  by  the  circuit  court  of  St.  Clair  county,  and  a 
writ  of  error  was  allowed  by  this  court. 

The  evidence  in  the  record  bearing  on  the  question  of 
injury  to  the  defendant  in  error's  arms  and  eyes  is  in  sub- 
stance the  following:  He  was  thrown  to  the  ground  in 
said  mine  by  an  explosion,  commonly  called  a  "windy"  or 
"blown-out"  shot.  He  sustained  burns  all  over  his  body. 
He  testified  that  he  lived  in  Pocahontas  and  was  thirty-four 
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years  old,  and  when  injured  was  working  as  a  shot-firer. 
Both  of  his  arms  were  good  arms  before  the  injury.  He 
could  handle  lumps  of  coal  weighing  100  or  125  pounds 
and  shovel  coal  as  well  as  any  man.  He  could  handle  and 
put  up  top-pieces  and  heavy  timbers  five  feet  long  and  a 
foot  square  when  he  worked  as  a  timberman.  The  fire 
from  the  explosion  left  scars  on  his  elbows.  His  head 
was  swelled  considerably  from  the  burns  and  injuries.  The 
back  of  his  right  hand  was  cracked  by  the  burns  and  there 
was  no  change  in  the  scar  for  four  months.  As  a  shot- 
firer  he  had  no  lifting  to  do  and  his  arms  would  not  bother 
him  in  shot-firing.  His  eyes  were  injured,  also.  He  never 
wore  glasses  before  he  was  hurt,  but  wears  them  now  be- 
cause he  cannot  see  where  he  is  going.  He  can  see  pretty 
near  but  not  half  as  far  as  he  could  before  he  was  burned 
and  hurt.  He  does  not  know  people  twenty  feet  away  with- 
out his  glasses.  He  sees  better  with  them.  Before  he  was 
hurt  he  had  good  eyes  but  never  had  them  tested  before  he 
was  injured.  He  returned  to  the  mine  as  timberman  for 
two  days,  and  also  worked  as  a  jackman,  putting  cars  on 
the  track  with  a  jack  when  they  got  off,  and  worked  there 
until  he  was  discharged  for  reasons  not  connected  with  his 
injuries.  Over  the  objections  of  plaintiff  in  error  he  was 
allowed  to  testify  that  he  had  lost  forty  per  cent  of  the 
use  of  each  arm  and  of  his  sight  in  both  eyes.  After  the 
cause  was  remanded  for  further  evidence  he  testified  that 
he  was  not  mining  coal  because  his  arm  hurts  him.  He 
can't  see  without  glasses,  and  they  would  get  dusty  in  the 
mine.  Before  he  was  injured  he  could  see  to  write.  Now 
his  eyes  are  not  as  strong  as  before,  and  he  can't  see  to  read 
or  to  sign  his  name  without  glasses.  He  can't  see  any  bet- 
ter than  when  he  appeared  at  the  first  hearing.  If  he  takes 
a  hammer  and  strikes  hard  with  it  his  arm  tingles  and  hurts 
him,  and  he  is  not  strong  in  his  arms,  but  says  his  arms 
are  not  stiff  in  any  way.  He  has  full  use  of  the  joints  of 
his  arms  and  at  the  elbows  and  at  his  shoulders  and  in  his 
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fingers.  He  runs  a  soft-drink  parlor  and  lifts  cases  of 
near  beer  with  thirty-six  bottles  in  them,  but  denies  that  he 
lifted  half-barrels  of  beer  and  cakes  of  ice  weighing  near 
250  pounds. 

The  testimony  of  three  physicians  was  to  the  effect  that 
all  the  burns  on  defendant  in  error  were  first  degree  burns 
except  as  to  the  arms,  which  were  second  degree  burns. 
There  was  no  swelling  or  discoloration  of  the  eyelids. 
They  moved  normally  up  and  down.  There  was  a  super- 
ficial scar  on  the  outside  of  one  lid  and  the  inner  lining  was 
moderately  chronically  inflamed.  The  conjunctiva  of  the 
eye-ball  (the  mucous  membrane  lining  of  the  eyelid  and 
covering  the  anterior  part  of  the  eye-ball)  in  the  lower  half 
of  the  right  eye  showed  numerous  minute,  dust-like  particles. 
The  eye-balls  have  normal  positions  and  move  normally  in 
every  direction.  The  cornea  of  the  right  eye  showed,  on 
examination  with  a  microscope,  a  small,  round,  faint  gray- 
ish opacity  in  the  area  of  the  pupil,  and  was  an  old  opacity, 
probably  due  to  a  foreign  body  located  there  at  one  time. 
The  cornea  of  the  left  eye  showed  no  signs  of  disease  or 
injury.  The  anterior  chambers  of  both  eyes  were  clear  and 
normal.  The  irises  of  both  eyes  were  normal  in  color  and 
structure.  The  pupils  were  equal  and  normally  round.  The 
lens  and  vitreum  were  normal.  The  optic  nerve  and  retina 
were  intact.  His  eyes  showed  far-sightedness.  The  sight 
of  both  is  equal,  six-eighths,  and  with  correcting  lenses  he 
had  normal  vision.  He  can  see  at  twenty  feet  what  the 
normal  man  can  at  twenty-four  feet,  caused  by  far-sighted- 
ness, which  is  not  caused  by  burns  or  injuries  but  by  faulty 
development.  The  burns  all  healed  with  new  skin  grown, 
and  there  are  only  a  few  superficial  scars  on  each  elbow. 
The  muscles  move  and  act  freely.  There  are  no  adhesions 
of  the  skin  to  the  muscles  and  no  nerves  involved  under- 
neath the  skin  or  scars.  The  skin  is  freely  movable  over 
the  tissues  and  over  the  muscles  below,  except  in  one  little 
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spot  over  one  elbow.  There  is  nothing  wrong  with  his  eyes 
due  to  any  bum  or  injury  he  received  in  the  explosion. 
His  arms  are  all  healed  and  the  injury  to  them  was  only 
temporary  and  not  permanent  in  any  degree. 

The  blood  test  of  defendant  in  error  showed  3  plus  posi- 
tive, which  means  a  specific  or  syphilitic  condition,  specific. 
Defendant  in  error  made  no  denial  of  having  such  a  con- 
dition, and,  in  fact,  did  not  reply  to  this  testimony  in  any 
manner.  Dr.  F.  J.  Dietz,  of  St.  Louis,  Missouri,  a  physician 
and  surgeon,  recommended  the  salvarsan  treatment  or  sal- 
varsan  injection  for  this  syphilitic  condition,  and  testified 
that  he  was  satisfied  that  it  would  remedy  specifically  the 
trouble  that  defendant  complained  of  in  his  eyes  and  arms, 
and  also  testified  that  there  was  no  danger  involved  in  giv- 
ing the  treatment  by  an  experienced  operator.  He  also 
stated  there  might  be  some  danger  of  giving  salvarsan  in 
the  hands  of  an  inexperienced  operator  as  well  as  to  a  sub- 
ject who  is  not  properly  prepared.  Salvarsan  is  an  arsenic 
solution  held  in  suspension,  or  a  solution  of  arsenic  and 
benzol,  which  is  neutralized  by  adding  a  solution  of  water 
and  sodium  hydrate  and  acid.  He  testified  that  there  are 
instances  where  apparent  loss  of  sight  of  an  eye  was  cleared 
up  by  the  administration  of  salvarsan  solution,  by  checking 
an  atrophy  of  the  optic  nerve,  which  adds  strength  to  the 
eye,  but  that  it  will  not  relieve  or  restore  sight  to  an  eye 
that  is  lost.  On  the  hearing  plaintiff  in  error  made  a  dis- 
tinct offer  to  defendant  in  error  of  the  salvarsan  treatment 
by  Dr.  Dietz,  all  expenses  of  hospital  treatment  to  be  paid 
for  by  plaintiff  in  error  and  without  charge  of  any  kind 
to  defendant  in  error,  which  offer  was  refused  by  defend- 
ant in  error,  as  heretofore  stated. 

Four  residents  of  Pocahontas, — Emery  A.  Rea  and  Guy 
Rea,  doing  a  delivery,  garage  and  draying  business,  Wiley 
Paine,  village  marshal,  and  Arthur  Clark,  a  coal  miner, — 
testified,  in  substance,  to  seeing  defendant  in  error  handling 
large  cakes  of  ice  weighing  from  250  to  300  pounds  and 
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half -barrels  of  near  beer  weighing  about  200  pounds,  by  un- 
loading, unassisted,  the  beer  and  ice  from  the  rear  end  of 
a  dray.  His  manner  of  doing  this  was  by  pulling  them 
out  of  the  dray  and  easing  them  to  the  ground  a  distance 
of  three  or  four  feet  and  letting  them  drop  most  of  the 
way  so  as  not  to  be  injured  thereby.  One  of  these  wit- 
nesses testified  positively  that  he  saw  defendant  in  error  lift 
one  of  the  half-barrels  of  beer  and  put  it  into  an  ice-box 
and  then  lift  a  second  one  and  put  it  on  top  of  the  first 
half-barrel,  unassisted,  and  that  he  then  piled  chunks  of  ice 
clear  to  the  top  of  the  ice-box  and'  on  top  of  the  half-barrel, 
as  high  as  five  feet  above  the  floor;  that  the  pieces  of  ice 
were  sawed  from  the  larger  pieces  weighing  250  or  300 
pounds,  the  large  pieces  being  sawed  into  three  or  four 
smaller  ones. 

The  commission,  under  the  evidence  in  this  case,  was 
required  to  find  as  ultimate  facts  whether  or  not  the  de- 
fendant in  error  had  sustained  any  permanent  loss  of  the 
use  of  his  arms  or  eyes,  and  if  any,  what  per  cent  of  such 
loss.  We  have  frequently  ruled  that  a  lay  witness,  or 
even  an  expert,  cannot  testify  in  direct  terms  that  an  in- 
jured employee  has  lost  any  stated  per  cent  of  the  use  of 
an  eye  or  of  a  limb,  etc.  It  is  proper  for  an  injured  em- 
ployee to  testify  how  and  in  what  manner  his  injuries  af- 
fect him,  to  detail  his  ability  to  see  or  to  use  his  injured 
parts  and  his  ability  to  work  or  to  use  his  injured  eyes  or 
limbs,  and  in  what  manner  such  use  aflfects  him.  It  is 
proper  for  an  expert  to  testify  as  to  whether  or  not  a  man's 
vision  is  normal  or  otherwise  and  as  to  the  amount  or  ex- 
tent of  his  vision  as  disclosed  by  scientific  tests  or  exami- 
nation, and  as  to  the  amount  of  movability  or  apparent  use 
he  has  of  an  injured  limb,  but  he  cannot  answer  in  direct 
terms  as  to  what  per  cent  of  loss  he  has  sustained  in  the  use 
of  an  eye  or  of  a  limb,  as  such  conclusion  or  finding  must 
be  made  by  the  commission  from  the  legitimate  evidence 
in  the  record. 
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Paragraph  (c)  of  section  19  of  the  Compensation  act 
authorizes  the  commission,  at  its  own  expense,  to  appoint 
a  duly  qualified,  impartial  physician  to  examine  the  injured 
employee  and  report  to  the  commission.  It  further  provides 
that  the  fee  of  the  physician  for  such  services,  and  the  pay- 
ment thereof,  upon  request  of  either  the  employer,  the  em- 
ployee or  the  beneficiary  aflfected,  is  subject  to  review  and 
decision  of  the  commission.  Paragraph  (d)  of  the  same 
section  provides  that  if  any  employee  shall  persist  in  insani- 
tary or  injurious  practices  which  tend  either  to  imperil  or 
retard  his  recovery,  or  shall  refuse  to  submit  to  such  medi- 
cal, surgical  or  hospital  treatment  as  is  reasonably  essential 
to  promote  his  recovery,  the  commission  may,  in  its  discre- 
tion, reduce  or  suspend  the  compensation.  The  employer 
is  entitled  to  a  physical  examination  of  his  employee  by  a 
physician  without  being  compelled  to  pay  the  compensation 
awarded  by  the  commission.  (Hafer  Washed  Coal  Co,  v. 
Industrial  Com.  293  111.  425.)  Section  12  of  the  act  re- 
quires the  employee,  if  requested  by  the  employer,  to  sub- 
mit himself,  at  the  expense  of  the  employer,  for  examination 
by  a  duly  qualified  medical  practitioner  or  surgeon  selected 
by  the  employer,  as  provided  in  that  section,  and  if  the 
employee  refuses  so  to  submit  himself  for  examination  or 
unnecessarily  obstructs  the  same,  his  right  to  compensation 
payments  shall  be  temporarily  suspended  until  such  exami- 
nation shall  have  taken  place,  etc.  Plaintiflf  in  error  was 
entitled  to  a  decision  of  the  commission  as  to  whether  or 
not  the  defendant  in  error  should  submit  to  the  treatment 
for  his  ailments  that  was  tendered  by  plaintiflf  in  error,  and 
if  it  found  that  such  treatment  was  reasonably  essential  to 
promote  his  recovery  the  commission  should  have  entered 
an  order  that  he  submit  to  the  same,  and  in  case  of  his  re- 
fusal should  reduce  or  suspend  the  compensation.  It  seems 
to  us  that  an  examination  of  defendant  in  error  by  an  im- 
partial expert  as  to  his  physical  injuries  and  condition,  and 
his  opinion  upon  the  question  of  the  eflficacy  of  the  pro- 
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posed  treatment  and  desirability  of  the  same,  will  be  most 
valuable  to  the  commission  in  making  its  decision  as  to 
whether  or  not  defendant  in  error  was  acting  within  his  rea- 
sonable discretion  in  refusing  to  submit  to  such  examination 
and  treatment,  without  having  his  compensation  suspended 
or  reduced.  For  the  failure  of  the  commission  to  properly 
consider  and  act  upon  such  questions  the  judgment  in  this 
case  will  have  to  be  reversed  and  the  cause  remanded  for 
the  further  consideration  of  the  commission. 

When  the  incompetent  evidence  in  this  record,  as  above 
indicated,  is  eliminated,  we  do  not  think  there  is  any  evi- 
dence in  the  record  that  supports  the  finding  that  defendant 
in  error  has  suffered  twenty-five  per  cent  of  the  loss  of 
the  use  of  his  arms,  but  as  this  cause  will  have  to  be  re- 
manded for  a  further  consideration,  and  as  it  may  be  de- 
sirable to  introduce  further  evidence,  we  shall  not  further 
discuss  this  case  upon  the  merits. 

We  have  indicated  heretofore  in  our  decisions  that  the 
commission  should  pass  upon  all  controverted  questions  of 
fact  raised  in  the  case  and  make  findings  in  the  record  but 
that  we  would  not  reverse  a  judgment  because  of  the  fact 
that  the  commission  had  failed  to  do  so.  Paragraph  (e) 
of  section  19  of  the  Compensation  act  provides  that  in  any 
case  the  board  may,  in  its  discretion,  find  specially  upon  any 
question  of  law  or  fact  which  may  be  submitted  in  writing 
by  either  party,  whether  ultimate  or  otherwise.  No  ques- 
tion whatever  was  submitted  by  plaintiff  in  error  for  such 
a  finding,  and  it  cannot,  therefore,  complain  successfully 
of  the  character  of  the  commission's  finding  in  this  case. 

Defendant  in  error  has  presented  the  question  in  tliis 
court  for  the  first  time  in  this  case  that  the  decision  of  the 
arbitrator  must  be  considered  as  final.  This  contention  is 
based  upon  the  proposition  that  the  commission  did  not  have 
jurisdiction  to  review  the  decision  of  the  arbitrator  or  lost 
jurisdiction  of  the  case  by  reason  of  the  fact  that  plaintiff 
in  error  failed  to  file  an  agreed  statement  of  facts  or  steno- 
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graphic  report  before  the  commission  within  the  time  re- 
quired by  the  statute,  and  the  decision  of  this  court  in  the 
case  of  People  v.  Andrus,  299  111.  50,  is  relied  upon  as  sus- 
taining his  position.  The  case  just  cited  seems  to  be  re- 
garded by  the  attorneys  in  this  case  as  in  serious  conflict 
with  some  of  the  former  decisions  of  this  court,  and  be- 
cause of  the  fact,  or  of  the  supposed  fact,  that  our  former 
decisions  are  in  direct  conflict  with  each  other,  upon  this 
question  it  will  be  necessary  for  us  to  distinguish  or  ex- 
plain them  at  some  length.  We  are  aided  considerably  in 
this  matter  by  the  able  briefs  filed  by  plaintiff  in  error  upon 
that  question,  as  well  as  by  a  very  exhaustive  brief*  filed 
by  counsel  for  W.  K.  Kavanaugh,  president  of  the  Coal  Op- 
erators' Association  of  the  fifth  and  ninth  districts  of  Illi- 
nois, and  others,  as  antici  curia. 

The  arbitrator's  award  was  filed  with  the  Industrial 
Commission  April  19,  1919,  and  the  petition  for  review  of 
the  arbitrator's  decision  was  filed  April  25,  1919,  within  the 
time  required  by  the  statute.  Plaintiff  in  error  requested 
and  obtained  four  different  extensions  of  time,  for  thirty 
days  each,  in  which  to  file  the  stenographic  report  of  the 
evidence  before  the  arbitrator,  and  the  stenographic  report 
was  not  filed  until  September  2,  19 19.  The  petition  to  sus- 
pend compensation  was  filed  with  the  Industrial  Commis- 
sion September  10,  1919.  Under  the  provisions  of  para- 
graph (&)  of  section  19  of  the  Compensation  act,  as  enacted 
in  19 1 5  and  19 17,  it  was  an  absolute  requirement  that  the 
stenographic  report  should  be  filed  with  the  commission 
within  twenty  days  after  the  receipt  of  a  copy  of  the  de- 
cision or  that  an  agreed  statement  of  facts  appearing  be- 
fore the  arbitrator  should  be  filed  within  the  same  time, 
and  if  this  provision  was  not  complied  with  the  decision  of 
the  arbitrator  should  become  the  decision  of  the  commis- 
sion. There  was  a  proviso  added  that  the  commission  for 
sufficient  cause  mi^ht  grant  further  time  to  file  such  steno- 
graphic report  or  agreed  statement  of  facts,  not  exceeding 
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thirty  days.  These  same  provisions  of  the  statute  contin- 
ued in  force  under  the  acts  of  1919  and  1921  without  any 
material  change,  so  far  as  the  question  raised  in  this  case 
is  concerned;  but  the  act  of  1921  added  a  further  provi- 
sion in  paragraph  (e)  of  the  same  section,  that  if  a  re- 
porter does  not  for  any  reason  furnish  a  transcript  of  the 
proceedings  before  the  arbitrator  in  any  case  for  use  on  a 
hearing  for  review  before  the  commission,  within  thirty 
days  of  the  filing  of  the  petition  for  review,  the  Industrial 
Commission  may,  in  its  discretion,  order  a  trial  de  novo 
before  it  in  such  case,  upon  application  of  either  party.  The 
foregoing  provisions  with  reference  to  the  time  in  which 
the  stenographic  report  or  the  agreed  statement  of  facts 
should  be  filed  with  the  commission  was  also  the  law  as 
enacted  in  1913,  except  that  in  the  proviso  of  the  latter  act 
it  was  provided  that  for  sufficient  cause  shown  the  com- 
mission might  grant  further  time  in  which  to  petition  for 
review  or  to  file  such  agreed  statement  of  facts  or  steno- 
graphic report,  and  there  was  no  limit  placed  upon  the  fur- 
ther time  that  the  commission  might  give  on  cause  shown. 
As  we  said  in  the  Andrus  case,  supra,  the  condition  upon 
which  the  right  of  review  by  the  commission  depends  is 
plainly  declared,  in  terms  which  cannot  be  misunderstood, 
in  all  the  acts  aforesaid  enacted  since  19 13,  and  a  compli- 
ance with  tliose  terms  is  an  absolute  requirement  of  the 
statute  that  cannot  be  dispensed  with  if  taken  advantage 
of  at  the  proper  time  but  may  be  waived,  as  will  be  later 
shown.  Only  one  extension  of  time  is  provided  by  this 
statute,  and  that  extension  is  for  thirty  days,  and  the  com- 
mission is  without  authority  to  make  any  further  extension. 
Had  defendant  in  error  taken  advantage  of  the  failure  of 
plaintiff  in  error  to  file  the  stenographic  report  in  the  time 
required  by  the  statute  and  in  the  proper  manner  before 
the  commission,  his  claim  that  the  commission  lost  juris- 
diction of  the  case  would  have  been  available  to  him.  But 
this  was  not  done.    Defendant  in  error  appeared  before  the 


Feb.  '22.11     Pocahontas  Mining  Co.  v,  Indus.  Com.     473 

commission  and  participated  in  the  contest  before  the  com- 
mission until  its  conclusion,  and  he  thereby  waived  all  right 
to  raise  the  question  now  before  us,  either  in  the  circuit 
court  or  in  this  court,  as  the  circuit  court  and  this  court 
have  appellate  jurisdiction  of  this  class  of  cases  and  not 
original  jurisdiction. 

A  review  of  an  arbitrator's  decision  by  the  commission, 
as  stated  in  the  Andrtis  case,  supra,  is  sui  generis,  since  it 
is  neither  a  review  of  the  record  made  by  the  arbitrator 
nor  a  trial  de  novo  but  a  combination  of  the  two.  The 
transcript  of  the  record  is  to  be  reviewed  by  the  commis- 
sion, and  the  parties  have  the  right  to  introduce  further 
evidence,  which,  when  taken  and  properly  filed  before  the 
commission,  must  be  also  considered  by  it  along  with  the 
evidence  taken  before  the  arbitrator.  The  jurisdiction  of 
the  commission  to  review  the  evidence  before  the  arbitrator 
and  to  consider  any  further  evidence  properly  presented  to 
it  is  original  jurisdiction  as  distinguished  from  appellate 
jurisdiction.  As  suggested  by  counsel  for  amici  curice,  the 
Industrial  Commission  appoints  the  arbitrator,  and  the  ar- 
bitrator in  his  consideration  of  the  case  is  but  the  agent  of 
the  commission,  similar  in  character  to  that  of  a  master 
in  chancery  or  a  referee  in  bankruptcy,  so  far  as  the  char- 
acter of  the  functions  performed  by  the  arbitrator  is  con- 
cerned. The  award  of  the  arbitrator,  like  the  report  of  the 
master  in  chancery,  may  become  final  by  its  entry  upon  the 
records  of  the  commission,  and  does  become  final  if  it  is 
not  contested,  but  if  it  is  contested  before  the  commission 
the  jurisdiction  of  the  commission  to  review  is  original 
jurisdiction  as  certainly  as  the  action  of  the  circuit  court  in 
reviewing  or  passing  upon  the  master's  report  and  entering 
final  decree  is  original  jurisdiction.  We  recognize  the  fact 
that  the  Industrial  Commission  is  not  a  judicial  body  and 
performs  no  judicial  functions,  and  have  so  held.  Savoy 
Hotel  Co.  v.  Industrial  Board,  279  111.  329. 
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It  is  true,  as  suggested  by  counsel  for  plaintiff  in  error, 
that  the  legal  term  "jurisdiction,"  strictly  speaking,  applies 
only  to  courts,  but  for  want  of  a  more  apt  term  to  express 
what  we  mean,  we  have  heretofore  applied,  and  will  con- 
tine  to  apply,  the  term  "jurisdiction"  to  the  Industrial  Com- 
mission, by  which  we  are  to  be  understood  as  meaning  the 
statutory  authority  given  to  it  to  hear  and  consider  cases 
under  the  Compensation  act.  As  the  jurisdiction  of  the 
commission  is  original  jurisdiction,  in  considering  the  ques- 
tion now  before  us  the  rules  of  practice  applicable  in  circuit 
courts,  which  are  courts  of  original  jurisdiction,  by  analogy 
are  applicable  to  the  rules  of  practice  before  the  commis- 
sion, with  respect,  however,  only  to  the  particular  question 
now  in  hand. 

Counsel  for  defendant  in  error  have  presented  this  ques- 
tion upon  the  theory  that  the  commission  had  no  jurisdic- 
tion of  the  subject  matter  of  this  suit.  This  theory  is  en- 
tirely erroneous.  The  real  question  is  whether  or  not  the 
commission  had  jurisdiction  of  this  particular  case  and  of 
the  parties  to  the  suit  when  it  made  its  decision.  It  obtained 
jurisdiction  of  the  case  when  the  petition  for  review  was 
filed  before  it,  as  it  was  filed  in  apt  time.  It  obtained  juris- 
diction of  the  parties  by  their  appearance  and  participation 
in  the  contest,  and  for  that  reason  never  lost  jurisdiction 
of  the  case  if  it  had  jurisdiction  of  the  subject  matter. 
"Jurisdiction  of  the  subject  matter  does  not  mean  simply 
jurisdiction  of  the  particular  case  then  occupying  the  at- 
tention of  the  court,  but  jurisdiction  of  the  class  of  cases 
to  which  that  particular  case  belongs."  (7  R.  C.  L.  1029.) 
It  cannot  be  doubted,  and  certainly  will  not  for  a  moment 
be  questioned,  that  the  commission  has  jurisdiction  or  the 
statutory  right  and  power  conferred  upon  it  to  hear  and 
determine  the  class  of  cases  to  which  this  case  belongs.  It 
may  not  have  jurisdiction  of  the  particular  case  in  hand, 
or  it  may  lose  jurisdiction  for  a  number  of  reasons  not 
necessary  now  to  be  stated,  but  there  can  be  no  question 
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that  it  has  jurisdiction  of  the  subject  matter  of  this  case 
and  all  other  cases  of  like  character  in  its  class.  The  rule 
is,  that  where  a  court  or  a  non-judicial  body  has  no  juris- 
diction of  the  subject  matter  of  a  suit  or  controversy  given 
by  the  law  or  by  a  statute  such  jurisdiction  cannot  be  con- 
ferred by  agreement  of  the  parties  or  by  waiver,  and  that 
all  acts  performed  by  the  court  or  such  non-judicial  body 
where  it  has  no  jurisdiction  of  the  subject  matter  are  null 
and  void.  It  is  also  true  that  where  such  jurisdiction  of 
the  subject  matter  is  wanting  in  a  court  or  a  non-judicial 
body  which  has  acted  and  made  final  decision  therein,  the 
fact  may  be  taken  advantage  of  at  any  time  on  review  in 
a  court  having  appellate  jurisdiction.  These  propositions 
are  elementary  and  have  been  so  frequently  decided  by  this 
court  we  do  not  deem  it  necessary  to  cite  our  decisions.  It 
is  to  be  understood  that  in  these  statements  we  are  talking 
of  courts  and  non-judicial  bodies  having  original  jurisdic- 
tion as  distinguished  from  appellate  jurisdiction. 

Under  the  decisions  of  this  court  it  may  be  broadly 
stated  that  where  a  court  of  original  jurisdiction  has  juris- 
diction of  the  subject  matter  of  a  suit,  and  the  parties  en- 
ter their  appearance  before  the  court  and  contest  their  rights 
before  the  court  to  a  final  judgment  without  objection  in 
any  way  to  the  right  of  the  trial  court  to  hear  the  cause 
and  to  render  such  final  judgment,  it  does  not  matter  in 
what  manner  the  parties  were  brought  before  the  court,  and 
on  appeal  or  review  by  writ  of  error  to  an  appellate  court 
or  to  this  court  the  parties  will  be  absolutely  bound,  so  far 
as  the  question  of  jurisdiction  of  their  persons  and  of  the 
particular  case  asked  to  be  reviewed  is  concerned.  Accord- 
ingly this  court  has  frequently  held  that  in  cases  tried  be- 
fore the  circuit  court  on  appeal  from  a  justice  of  the  peace 
or  from  some  county  or  probate  court,  and  wherein  the 
circuit  court  had  jurisdiction  of  the  subject  matter,  and 
the  trials  are  de  novo  in  the  circuit  court,  all  objections  to 
process  or  service  of  process  in  such  court,  and  all  irregu- 
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larities  in  taking  an  appeal,  are  waived,  if  the  case  is  by 
appeal,  unless  such  irregularities  in  process  or  in  bonds  or 
in  other  proceedings  on  appeal  are  taken  advantage  of  ki 
the  circuit  court  and  before  any  appearance  is  made  in  the 
suit  by  the  party  questioning  such  irregularities.  In  fact, 
where  the  circuit  court  has  jurisdiction  of  the  subject  mat- 
ter of  a  suit  and  exercises  original  jurisdiction  in  trying 
and  in  deciding  the  case,  on  review  by  appeal  or  writ  of 
error  it  does  not  matter  how  the  case  got  into  the  circuit 
court,  and  the  court  of  review  will  not  entertain  any  ob- 
jections to  irregularities  in  process,  or  any  other  irregulari- 
ties whatever  in  getting  the  case  into  the  circuit  court,  unless 
such  objections  were  first  properly  raised  in  the  circuit  court 
in  apt  time.  Our  decisions  have  gone  so  far  as  to  hold  that 
even  where  a  case  tried  in  the  circuit  court  was  appealed 
from  another  court  having  absolutely  no  jurisdiction  of  the 
subject  matter  of  the  suit,  if  the  trial  in  the  circuit  court  on 
appeal  was  de  novo  and  is  a  case  in  which  the  circuit  court 
has  jurisdiction  of  the  subject  matter,  on  review  the  irregu- 
larity that  the  suit  was  first  begun  in  a  court  without  juris- 
diction is  waived  unless  properly  raised  in  the  circuit  court. 
The  following  are  some  of  the  many  cases  decided  by  this 
court  sustaining  the  propositions  announced  in  this  para- 
graph: Randolph  County  v.  Ralls,  18  111.  29;  Crtill  v. 
Keener,  18  id.  65;  MiicJicll  v.  Jacobs,  17  id.  235;  Jarrett 
V.  Phillips,  90  id.  237;  Grier  v.  Cable,  159  id.  29.  Courts 
in  other  jurisdictions  have  made  rulings  similar  to  those  in 
the  cases  just  cited.    (3  Corpus  Juris,  1250,  and  notes.) 

The  rule  that  where  a  court  of  original  jurisdiction  has 
jurisdiction  of  the  subject  matter  of  a  suit  and  is  given 
jurisdiction  of  the  proper  parties  by  appearance  it  has  the 
power  or  jurisdiction  to  proceed  in  the  cause  to  final  judg- 
ment, and  that  all  objections  to  irregularities  as  to  process 
or  as  to  the  manner  in  which  tlie  suit  was  brought  before 
the  court  are  waived  if  not  properly  raised  in  that  court  be- 
fore appearance,  has  been  many  times  applied  by  this  court 
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to  proceedings  of  the  Industrial  Commission  on  review  of 
the  award  of  an  arbitrator.  In  Tribune  Co.  v.  Industrial 
Com.  290  111.  402,  we  held  that  the  statutory  provision  that 
a  claim  for  compensation  must  be  filed  in  the  time  specified 
by  the  act  was  waived  because  not  properly  objected  to 
before  the  commission  before  appearance,  and  there  said: 
"The  general  rule  seems  to  be,  that  while  the  defendant 
may  make  a  quasi  appearance  for  the  purpose  of  objecting 
to  the  manner  in  which  he  is  brought  before  the  court,  and, 
in  fact,  to  show  that  he  is  not  legally  there  at  all,  'if  he 
ever  appears  to  the  merits  he  submits  himself  completely 
to  the  jurisdiction  of  the  court  and  must  abide  the  conse- 
quences.' '*  The  same  ruling  was  made,  and  for  the  same 
reason,  in  Storrs  v.  Industrial  Com.  285  111.  595.  In  Amer- 
ican Milling  Co.  v.  Industrial  Board,  279  111.  560,  the  juris- 
diction of  the  commission  was  questioned  because  the  record 
did  not  show  any  notice  was  given  to  the  employer  and  that 
the  claim  was  not  filed  within  six  months  after  the  accident, 
and  the  objections  were  held  waived  because  not  raised  be- 
fore the  commission.  In  Chicago  Packing  Co.  v.  Industrial 
Board,  282  111.  497,  it  was  for  the  same  reason  held  that 
the  objection  that  the  deceased  was  not  engaged  in  an  extra- 
hazardous occupation  was  waived  and  that  the  board  had 
jurisdiction,  because  it  was  stipulated  that  the  only  ques- 
tion for  decision  before  the  board  was  whether  the  acci- 
dent arose  out  of  and  in  the  course  of  the  employment. 
In  Bloomington,  Decatur  and  Champaign  Railroad  Co.  v. 
Industrial  Board,  276  111.  454,  and  in  Illinois  Midland  Coal 
Co.  v.  Industrial  Board,  277  id.  333,  it  was  held  that  if  at 
any  time  before  the  hearing  the  stenographic  report  is  prop- 
erly authenticated  the  statute  is  complied  with  and  the  board 
has  jurisdiction.  Those  two  decisions  are  not  in  conflict 
with  the  decision  in  the  Andrus  case,  supra,  and  the  deci- 
sions of  the  court  might  have  well  been  placed  upon  the  sole 
ground  that  the  objections  were  waived  by  not  taking  ad- 
vantage of  them  before  the  Industrial  Board,  if  that  had 
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not  been  done,  or  upon  the  further  ground  that  the  statute 
of  1913  authorized  the  board  to  extend  the  time  for  the  fil- 
ing of  such  stenographic  report,  which  authority  for  exten- 
sion was  not  then  limited  by  the  statute.  The  same  is  true 
of  the  case  of  Sulzberger  &  Sons  Co.  v.  Industrial  Com, 
285  111.  223,  where  several  extensions  of  time  were  granted 
by  the  commission  to  file  the  stenographic  report,  each  one 
being  granted  before  the  prior  extension  had  expired,  as  that 
case  was  heard  before  the  commission  under  the  act  of  19 13. 
It  was  inadvertently  said  in  that  case  that  the  case  came 
under  the  act  of  191 5,  but  the  decision  was  substantially 
correct  and  is  not  in  conflict  with  the  Andrus  case. 

We  adhere  to  the  ruling  in  the  Andrus  case  as  correctly 
laying  down  the  law  in  every  particular  that  was  involved 
therein.  It  was  sought  in  that  case  by  mandamus  proceed- 
ings to  compel  the  commission  to  re-instate  and  hear  a  peti- 
tion for  review  of  the  decision  of  the  arbitrator.  The  com- 
mission had  dismissed  the  case  in  question  before  it  because 
the  stenographic  report  was  not  filed  until  twenty-five  days 
after  notice  of  the  decision  of  the  arbitrator  and  without 
having  obtained  any  extension  of  time  for  that  purpose. 
The  commission  had  therefore  lost  jurisdiction  of  the  case, 
as  an  objection  had  been  made  to  the  commission  in  apt 
time  for  the  dismissal  of  the  proceedings,  and  there  was 
therefore  no  waiver  of  the  objection  to  the  commission's 
taking  jurisdiction.  The  commission  could  not,  therefore, 
be  mandamused  to  re-instate  and  hear  the  case,  and  that 
is  the  sum  and  substance  of  what  the  Andrus  case  decided. 
In  the  case  now  before  us,  as  already  shown,  defendant  in 
error  did  not  raise  any  objection  before  the  commission  to 
its  taking  jurisdiction  and  deciding  the  case  but  appeared 
and  participated  in  the  contest  until  the  commission  had  en- 
tered its  final  order.  He  therefore  completely  waived  any 
right  to  raise  the  question  that  the  commission  had  lost 
jurisdiction  of  the  case,  either  in  this  court  or  in  the  cir- 
cuit court. 
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For  the  reasons  aforesaid  the  judgment  of  the  circuit 
court  is  reversed  and  the  cause  remanded,  with  directions  to 
remand  the  cause  to  the  commission  for  further  considera- 
tion, and  with  leave  to  the  parties  to  introduce  further  evi- 
dence if  they  shall  so  desire. 

Reversed  and  remanded,  with  directions. 


(No.  13890. — ^Judgment  affirmed.) 

The  James  0'Donnei.i.  Teaming  Company,  Plaintiff  in 
Error,  vs.  The  Industriai,  Commission  et  al. — (Rich- 
ard Fehrenkamp,  Defendant  in  Error.) 

Opinion  filed  February  2^,  ip22. 

1.  Workmen's  compensation — when  finding  of  the  Industrial 
Commission  is  conclusive.  The  finding  of  the  Industrial  Commis- 
sion is  conclusive  as  to  the  facts  found  by  it  if  supported  by  some 
competent  evidence,  and  it  is  not  the  province  of  a  court  of  re- 
view to  pass  on  the  weight  of  the  evidence. 

2.  Same — the  Compensation  act,  as  amended  injpj^,  allows  but 
thirty  days'  extension  of  time  for  filing  stenographic  report.  Under 
paragraph  (&)  of  section  19  of  the  Compensation  act,  as  amended 
in  1915,  the  Industrial  Commission  cannot  grant  more  than  thirty 
days*  extension  of  the  time  for  filing  the  stenographic  report  of 
the  proceedings  before  the  arbitrator.  (People  v.  Andrus,  299  III. 
50,  followed;  Sulzberger  &  Sons  Co.  v.  Industrial  Com.  285  id. 
223,  explained.) 

3.  Same — when  objection  to  jurisdiction  of  Industrial  Commis- 
sion is  waived.  An  objection  to  the  jurisdiction  of  the  Industrial 
Commission  because  of  the  failure  to  file  the  stenographic  report 
within  the  time  required  by  statute  must  be  held  to  have  been 
waived  if  raised  for  the  first  time  in  the  circuit  court  or  in  the 
Supreme  Court 

Writ  01?  Error  to  the  Circuit  Court  of  Cook  county ; 
the  Hon.  Oscar  M.  Torrison,  Judge,  presiding. 

John  Ci.ark  Baker,  for  plaintiff  in  error. 

Ray  &  Pease,  for  defendant  in  error. 
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Mr.  Justice  Carter  delivered  the  opinion  of  the  court: 

Richard  Fehrenkamp  was  injured  October  22,  19 18,  by 
a  motor  truck  on  the  streets  of  Chicago.  It  is  agreed  that 
at  the  time  of  the  injury  he  was  an  employee  of  plaintiff 
in  error,  that  both  were  working  under  and  subject  to  the 
provisions  of  the  Workmen's  Compensation  act,  that  due 
notice  was  given  of  the  injury  and  demand  for  compen- 
sation duly  made,  and  that  an  allowance  was  made  in  his 
favor  for  certain  compensation  by  the  arbitrator  and  later 
by  the  Industrial  Commission. 

There  is  no  contention  that  there  was  not  some  evidence 
of  some  disability  from  the  accident,  but  it  is  contended 
there  was  not  sufficient  evidence  as  to  total  disability  aris- 
ing out  of  the  accident.  The  record  does  not  contain  the 
testimony  of  anyone  who  saw  defendant  in  error  struck, 
but  directly  after  the  occurrence  he  was  seen  doubled  over 
the  front  fender  of  the  truck,  on  his  stomach,  with  one  foot 
dragging  along  the  pavement.  He  was  carried  unconscious 
into  a  near  by  freight  house  and  later  removed  to  a  hos- 
pital. He  testified  that  he  was  knocked  unconscious  and 
did  not  at  first  realize  he  was  hit;  that  he  was  hurt  in 
the  side  and  the  spine;  that  his  right  leg  was  hurt  below 
the  knee  and  the  leg  swelled  up ;  that  his  shoulder  and  head 
and  his  whole  body  hurt  him ;  that  after  remaining  at  the 
hospital  three  weeks  he  went  home  and  was  able  to  sit  up 
and  to  walk  with  the  aid  of  crutches;  that  following  his 
injury  his  right  leg  and  right  arm  were  partially  paralyzed 
and  he  could  not  lift  anything.  He  also  stated  that  his  hip 
bothered  him,  and  that  at  the  time  of  the  hearing  he  could 
not  use  his  right  leg. 

Several  doctors,  as  well  as  some  of  his  neighbors,  tes- 
tified concerning  their  observation  of  the  claimant  as  to 
his  condition  since  the  accident.  There  was  considerable 
medical  testimony,  some  of  it  to  the  effect  that  the  claim- 
ant was  cured  of  the  injuries  resulting  from  the  accident 
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within  a  few  weeks  thereafter  and  that  later  conditions  were 
brought  about  by  simulation  of  continuing  pain  and  injury, 
while  other  doctors  testified  that  the  paralysis  was  real. 
Some  of  the  doctors  testified  that  the  paralysis  was  func- 
tional, induced  from  mental  attitude  and  lack  of  use  of  the 
members.  One  of  the  doctors  testified  that  his  test  was 
severe  and  in  a  normal  individual  must  produce  signs  of 
sensation  whereas  there  wds  none  on  the  part  of  the  claim- 
ant, but  that  notwithstanding  this  apparent  absence  of  sen- 
sation he  regarded  the  paralysis  as  functional.  There  was 
ample  evidence  by  doctors  and  others  that  the  claimant  ap- 
peared to  be  affected  in  the  various  ways  heretofore  men- 
tioned'and  that  there  was  restricted  use  of  the  right  arm 
and  right  leg,  some  testifying  the  leg  was  cold  and  lack- 
ing in  sensation;  that  he  appeared  to  suffer  pain  and  at 
times  was  unconscious  of  his  surroundings. 

This  court  has  frequently  stated  that  the  finding  of  the 
Industrial  Commission  is  conclusive  as  to  the  facts  found 
by  it  if  supported  by  evidence.  {IVasson  Coal  Co.  v.  In- 
dustrial Com,  296  111.  217;  H aisled  Co,  v.  Industrial  Com, 
287  id.  509 ;  Heed  v.  Industrial  Com,  287  id.  505 ;  Sulz- 
berger &  Sons  Co,  V.  Industrial  Com,  285  id.  223 ;  Pekin 
Cooperage  Co.  v.  Industrial  Com,  285  id.  31.)  It  is  not 
the  court's  province  to  pass  on  the  weight  of  the  evidence 
under  these  authorities.  We  think  there  was  evidence  to 
justify  the  Industrial  Commission's  finding  that  the  condi- 
tion of  the  applicant  was  due  to  the  accident,  and  we  can 
not  disturb  that  finding. 

It  appears  from  the  record  in  this  case  that  the  steno- 
graphic transcript  of  the  evidence  heard  before  the  arbi- 
trator was  filed  with  the  Industrial  Commission  more  than 
fifty  days  after  the  petition  for  review  was  filed.  The  pe- 
tition for  review  by  the  Industrial  Commission  was  filed 
June  10,  1919.  In  that  month,  and  every  month  thereafter 
until  December,  1920,  a  motion  was  made,  sometimes  by 
counsel  for  one  party  to  the  litigation  and  sometimes  by 
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counsel  for  the  other,  and  allowed  in  each  case  every  thirty 
days,  for  an  extension  of  time  to  file  the  stenographic  tran- 
script. The  decision  of  this  court  in  People  v.  Andrus,  299 
111.  50,  was,  that  under  section  19  of  the  Workmen's  Com- 
pensation act  now  in  force  the  stenographic  transcript  of 
the  proceedings  before  tlie  arbitrator  was  required  to  be 
filed  within  twenty  days  after  the  decision,  and  that  to  re- 
lieve any  hardship  that  may^  come  from  such  limitation  a 
proviso  allows  a  single  extension  of  thirty  days. 

Counsel  for  plaintiff  in  error  concedes  this  state  of  facts 
but  insists  that  the  portion  of  the  decision  in  the  Andrus 
case,  supra,  relating  to  the  point  here  under  discussion  was 
not  necessary  to  the  decision  of  the  case  and  was  therefore 
dictum  and  not  controlling;  that  said  decision  is  contrary 
to  the  holding  on  this  point  in  Sulzberger  &  Sons  Co,  v. 
Industrial  Com.  supra,  where  the  question,  it  is  argued,  was 
squarely  decided,  holding  that  more  than  one  extension  un- 
der the  statute  was  authorized  by  the  Industrial  Commis- 
sion. It  is  true,  as  suggested  by  counsel  for  plaintiff  in 
error,  that  this  court  in  the  Sulzberger  case  apparently  did 
hold  as  counsel  contends,  but  a  careful  examination  of  that 
opinion  will  show  that  while  the  court  was  ostensibly  con- 
struing paragraph  (b)  of  section  19  of  the  Workmen's 
Compensation  act  then  in  force,  (Laws  of  1915,  p.  408,) 
it  could  not  properly  have  construed  the  amendment  to  the 
act  as  shown  in  the  laws  of  191 5  but  was  construing  the 
act  in  force  prior  to  that  time, — that  is,  section  19  of  the 
Compensation  act  as  shown  in  the  laws  of  19 13,  page  347. 
In  the  Sulzberger  case  it  is  stated  (p.  225)  :  "Plaintiff  in 
error  also  contends  that  defendant  in  error's  record,  upon 
appeal  from  the  decision  of  the  committee  of  arbitration  to 
the  Industrial  Board,  was  not  filed  within  the  time  required 
by  the  statute.  The  petition  for  review  was  filed  Decem- 
ber 4,  19 1 4,  and  the  record  was  filed  with  the  Industrial 
Board  March  22,  191 5,  several  extensions  of  time  in  which 
to  file  the  record  having  been  granted  in  the  meantime  and 
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each  one  being  granted  before  the  prior  extension  had  ex- 
pired." This  statement  in  the  opinion,  which  is  in  ac- 
cord with  the  record  in  that  case,  shows  the  extensions  of 
time  before  the  Industrial  Board  were  made  not  later  than 
March,  191 5;  that  these  extensions  were  made  before  the 
amendment  to  the  Compensation  act  shown  in  the  laws  of 
191 5 ;  and  hence  the  decision  of  this  court  in  the  Sulzberger 
case  cannot  be  considered  as  decisive,  or  even  persuasive,  in 
construing  the  amendment  to  the  Compensation  act  in  the 
laws  of  19 1 5.  Whether  the  holding  of  this  court  in  the 
Andrus  case  in  construing  the  provisions  of  the  Compen- 
sation act  with  reference  to  the  filing  of  the  stenographic 
transcript  should  be  considered  as  dictum  or  not,  we  think 
the  provisions  of  the  statute  as  to  the  extension  of  time 
were  properly  construed  in  that  case.  We  hold  that  the  stat- 
ute in  force  when  these  proceedings  were  being  heard  be- 
fore the  Industrial  Commission  permitted  only  a  single  ex- 
tension of  thirty  days  for  filing  the  stenographic  transcript 
of  the  proceedings. 

The  record  shows  here,  without  controversy,  that  the 
question  as  to  the  time  for  filing  the  stenographic  transcript 
was  first  raised  on  petition  for  rehearing  in  this  case  and 
that  no  question  of  that  kind  was  raised  in  the  circuit 
court  or  before  the  Industrial  Commission.  It  has  more 
than  once  been  held  by  this  court  that  the  question  of  want 
of  jurisdiction  by  the  Industrial  Commission  or  the  circuit 
court  cannot  be  raised  for  the  first  time  on  a  motion  for 
new  trial  in  the  circuit  court  or  on  briefs  in  this  court. 
{American  Milling  Co,  v.  Industrial  Board,  279  111.  560; 
Chicago  Packing  Co,  v.  Industrial  Board,  282  id.  497.)  The 
question  of  jurisdiction  because  of  failure  to  file  the  steno- 
graphic report  within  the  time  required  by  statute  must  be 
held  to  have  been  waived  and  cannot  now  be  first  raised  here. 

The  judgment  of  the  circuit  court  will  therefore  be 

affirmed.  r    ,  .    ^        , 

Judgment  affirmed. 
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(No.  14040. — Decree  affirmed.) 
In  re  Application  of  John  Bickel  to  Register  Title. — The 
KEMI.ER   Lumber   Company    et   al.    Appellants,   vs. 
Adoi^ph  Naumann  et  al.  Appellees. 

Opinion  filed  February  22j  jq22. 

1.  Mechanics'  liens — when  memorial  of  mechanic's  lien  may 
be  removed  by  petition  under  the  Torrens  act.  If  the  claim  for  a 
mechanic's  lien  is  not  filed  within  four  months  after  the  completion 
of  the  work  or  the  last  delivery  of  materials,  as  required  by  sec- 
tion 7  of  the  Mechanic's  Lien  act,  subsequent  purchasers  for  value 
will  be  entitled  to  have  the  memorial  of  the  lien  removed  from 
the  register  of  titles  under  the  Torrens  act. 

2.  Same — lien  attaches  as  of  date  of  contract  if  claim  is  filed  in 
required  time.  Where  a  claim  for  a  mechanic's  lien  is  filed  within 
four  months,  as  provided  in  section  7  of  the  Mechanic's  Lien  act, 
the  lien  attaches,  as  against  subsequent  purchasers,  as  of  the  date 
of  the  contract  with  the  contractor,  but  the  lien  ceases  to  exist  if 
suit  is  not  filed  within  two  years,  as  required  by  section  9. 

3.  Registration  of  title — object  of  the  Torrens  act.  The  gen- 
eral purpose  of  the  Torrens  system  of  registration  of  land  titles 
is  to  provide  a  place  where  all  instruments  affecting  the  title  to 
the  registered  land  may  be  filed,  so  that  an  intending  purchaser 
may  ascertain  by  an  inspection  of  the  register  who  may  convey 
to  him  the  title. 

4.  Same — section  84  of  Torrens  act  is  not  invalid  because  it, 
in  effect,  amends  Mechanic's  Lien  act.  Section  84  of  the  Torrens 
act,  requiring  a  party  who  seeks  to  enforce  a  mechanic's  lien  on 
registered  land  to  file  notice  of  his  suit  with  the  registrar  of  titles 
before  the  proceeding  shall  be  deemed  lis  pendens  or  notice  to  any 
person  dealing  with  the  land,  is  complete  in  itself  and  is  not  in- 
valid because  it,  in  effect,  amends  the  Mechanic's  Lien  act, 

5.  Same — when  memorial  of  mechanic's  lien  may  be  canceled 
because  notice  of  suit  to  foreclose  lien  was  not  filed  with  registrar. 
One  who  seeks  to  foreclose  a  mechanic's  lien  on  registered  land 
must  file  with  the  registrar  of  titles  notice  of  his  suit,  as  required 
by  section  84  of  the  Torrens  act,  within  the  two-year  period  al- 
lowed for  enforcing  the  lien,  or  subsequent  purchasers  for  value 
may,  by  petition,  have  the  memorial  of  the  lien  canceled  and  re- 
moved from  the  register  although  notice  of  the  claim  for  the  lien 
was  filed  in  time. 

Duncan,  J.,  dissenting. 


Feb. '22.]  In  re  Bickel.  485 

AppEAi^  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  George  F.  Rush,  Judge,  presiding. 

GusTAv  E.  Beeri^y,  and  Ch arises  F.  Gi^aeser,  (Ei.us 
S.  Chesbrough,  of  counsel,)  for  appellants. 

W11.1.1AM  G.  Wise,  for  appellees. 

Per  Curiam  :  Two  petitions  were  filed  in  case  No.  1818 
L.  R.  in  the  circuit  court  of  Cook  county  under  the  Tor- 
rens  act  to  remove  memorials  from  the  register.  One  of 
these  petitions  was  filed  by  Adolph  Naumann  against  Jo- 
seph F.  Haas,  the  Kemler  Lumber  Company  and  P.  Robert 
Johnson  to  remove  memorials  of  mechanics'  liens  filed  by 
the  lumber  company  and  Johnson  covering  lots  12,  13,  14 
and  15,  also  known,  respectively,  as  Nos.  2532,  2534,  2538 
and  2540  Blaine  place,  in  Chicago.  The  other  petition  was 
filed  by  Charles  J.  and  Mary  J.  Deckert  against  Joseph  F. 
Haas  and  the  Kemler  Lumber  Company  to  remove  a  me- 
morial of  a  mechanic's  lien  by  the  lumber  company  and 
involves  lot  11,  also  known  as  No.  2530  Blaine  place,  in 
Chicago.  The  defendants  to  the  petitions  filed  answers  and 
the  issues  were  referred  to  the  examiner  of  titles,  who  made 
his  report  recommending  that  the  prayer  of  the  petitions  be 
granted  and  that  the  memorials  of  the  liens  claimed  by  the 
defendants,  the  Kemler  Lumber  Company  and  Johnson,  be 
canceled  and  removed  from  the  register.  Objections  were 
filed  to  the  report,  which  were  overruled  and  exceptions 
taken  by  the  defendants  to  both  petitions.  The  circuit  court 
overruled  the  exceptions  and  a  decree  was  entered  in  each 
petition  as  prayed,  and  the  defendants  have  prosecuted  this 
appeal. 

The  facts  appearing  in  the  record  are  the  following: 
Lots  38  and  39  in  Bowman's  Second  subdivision  of  the  east 
half  of  the  southeast  quarter  of  section  12,  township  40, 
north,  range  13,  east  of  the  third  principal  meridian,  were 
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duly  registered  in  the  office  of  the  registrar  of  titles  in  Cook 
county  in  the  name  of  John  Bickel,  free  and  clear  of  all 
incumbrances,  and  a  certificate  of  title  was  issued  to  Bickel 
therefor.  Thereafter  a  part  of  said  subdivision  was  further 
subdivided  into  lots,  the  lots  in  question  being  a  part  of  the 
subdivision  lotted,  and  Mathias  Huberty  and  Frank  Lohein- 
rich  became  registered  owners  of  all  five  of  said  lots.  In 
the  summer  of  19 15  Huberty  and  Loheinrich,  who  then  held 
the  registered  title  to  the  five  lots,  undertook  the  erection 
of  a  two-story  flat-building  on  each  of  the  lots.  They  ob- 
tained a  loan  of  $4000  on  each  lot  from  Edward  G.  Paul- 
ing to  erect  the  buildings,  and  for  said  sums  gave  a  trust 
deed  which  was  a  first  lien  on  the  lots.  They  also  procured 
a  further  loan  of  $2000  on  each  lot,  for  which  they  gave  a 
second  mortgage  to  Emil  Seeman  as  trustee.  In  the  early 
part  of  19 1 6  Huberty  and  Loheinrich  failed  and  were  ad- 
judged bankrupts  in  the  United  States  district  court  for  the 
northern  district  of  Illinois.  The  property  of  the  bankrupts 
was  sold  by  the  trustee  in  bankruptcy,  and  William  G.  Wise 
purchased  the  five  lots  and  received  from  the  trustee  in  bank- 
ruptcy a  deed  thereto  by  order  of  said  court.  He  filed  the 
deed  in  the  office  of  the  registrar  of  titles  and  a  certificate 
of  title  was  issued  to  him  November  14,  1916.  The  claim 
of  appellant  P.  Robert  Johnson  for  mechanic's  liens  against 
Huberty  and  Loheinrich  for  $225  on  each  of  lots  12,  13,  14 
and  15  was  filed  with  the  registrar  of  titles  July  24,  1916. 
The  claim  of  appellant  the  Kemler  Lumber  Company  for 
mechanic's  liens  for  labor  and  materials  against  Huberty 
and  Loheinrich  for  $2239.94,  giving  notice  of  liens  on  all 
five  lots,  was  filed  January  29,  19 17,  in  the  registrar's  office. 
At  the  time  Huberty  and  Loheinrich  became  bankrupts  the 
buildings  on  said  lots  were  unfinished,  and  Pauling  and  See- 
man furnished  the  money  necessary  to  complete  the  build- 
ings in  addition  to  the  loans  already  made  by  them,  and 
their  trust  deeds  or  mortgages  are  registered  in  the  regis- 
trar's office  as  liens. 
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On  December  19,  191 7,  almost  a  year  after  it  had  filed 
notice  of  its  liens  in  the  Torrens  office,  the  Kemler  Lumber 
Company  filed  a  bill  in  the  superior  court  of  Cook  county 
to  foreclose  its  mechanic's  liens  against  said  five  lots,  mak- 
ing William  G.  Wise,  Edward  G.  Pauling  and  Emil  H.  See- 
man  parties  defendant.  Thereafter  P.  Robert  Johnson  filed 
his  intervening  petition  in  said  lien  suit  to  foreclose  his 
liens  on  lots  12,  13,  14  and  15.  It  appears  that  these  suits 
for  liens  are  still  pending  and  undetermined  in  the  superior 
court,  and  that  no  notice  of  lis  pendens  of  that  proceeding 
in  the  superior  court  has  at  any  time  been  filed  in  the  office 
of  the  registrar  of  titles  of  Cook  county,  as  provided  by 
section  84  of  the  Torrens  act.  It  was  also  shown  that  no- 
tice of  the  liens  of  the  Kemler  Lumber  Company  was  filed 
with  the  registrar  more  than  four  months  after  the  last  ma- 
terial had  been  delivered  by  it  and  payment  for  its  claims 
had  become  due.  Johnson  filed  his  claim  for  mechanic's 
liens  with  the  registrar  within  the  time  required  by  sec- 
tion 7  of  the  Mechanic's  Lien  act,  and  this  is  not  questioned. 

On  December  23,  1919,  William  G.  Wise  and  wife  con- 
veyed lots  12,  13,  14  and  15  to  appellee  Adolph  Naumann, 
and  the  title  thereto  was  registered  in  Naumann  and  a  reg- 
istrar's certificate  of  title  was  issued  to  him.  Naumann  paid 
Wise  $4800  for  his  interest  in  the  lots,  and  the  deed  to 
Naumann  was  made  subject  to  the  trust  deed  to  Pauling  and 
Seeman.  On  October  14,  1919,  Wise  conveyed  lot  11  to 
appellees  Charles  J.  and  Mary  J.  Deckert  for  $3700,  sub- 
ject to  said  trust  deeds,  and  the  title  thereto  was  registered 
and  a  registrar's  certificate  was  issued  to  the  Deckerts. 
Wise  paid  the  trustee  in  bankruptcy  $50  for  lot  11,  $25 
each  for  lots  12  and  13,  and  $10  each  for  lots  14  and  15. 
Said  lots  are  each  of  the  value  of  about  $1000  in  addition 
to  the  buildings  thereon,  which  are  each  worth  about  $6500. 
Wise  had  been  for  ten  years  the  attorney  for  Pauling  and 
Seeman  and  filed  their  appearance  in  the  superior  court  in 
the  mechanic's  lien  suit.     He  testified  that  they  had  noth- 
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ing  to  do  with  his  purchase  at  the  trustee  in  bankruptcy's 
sale,  and  that  his  purchase  price  of  the  lots  was  not  fur- 
nished by  them  but  that  part  of  the  purchase  price  paid  him 
by  the  Deckerts  and  Naumann  was  paid  to  Pauling  and 
Seeman  on  their  liens.  He  had  no  specific  agreement  with 
Pauling  and  Seeman  about  being  reimbursed  for  the  funds 
he  had  expended  in  the  purchase  of  the  lots.  He  knew  of 
the  lien  claims  of  Johnson  before  he  purchased  the  lots,  but 
did  not  know  about  the  claim  of  the  Kemler  Lumber  Com- 
pany until  about  the  time  it  filed  its  bill  in  the  superior  court 
He  discussed  the  state  of  the  title  on  the  certificate  with 
Deckert  and  Naumann's  attorney  but  did  not  disclose  to 
them  the  pendency  of  the  bill  in  the  superior  court,  and 
they  made  no  inquiry  of  him  concerning  that  suit. 

The  decision  of  the  circuit  court  that  appellees  were 
entitled  to  have  the  memorials  of  the  mechanic's  liens  of 
Johnson  and  the  Kemler  Lumber  Company  canceled  and 
removed  from  the  register  in  the  registrar's  office  is  based, 
first,  upon  the  fact  that  the  Kemler  Lumber  Company  did 
not  have  the  memorials  of  its  liens  for  materials  registered 
or  filed  within  four  months  after  the  last  delivery  of  ma- 
terials or  within  four  months  after  the  last  payment  was 
due,  as  required  by  section  7  of  the  Mechanic's  Lien  act; 
and  second,  because  the  lumber  company  and  Johnson  did 
not  file  in  the  office  of  the  registrar  of  titles  any  notice  of 
the  foreclosure  suit  in  the  superior  court  to  enforce  the 
liens,  as  required  by  the  provisions  of  section  84  of  the 
Torrens  act.  It  is  the  claim  of  appellees  that  the  proof 
of  either  one  of  the  foregoing  facts, — that  the  claims  for 
liens  were  not  filed  in  the  registrar's  office  in  the  time 
provided  for  in  the  Mechanic's  Lien  act  and  that  no  no- 
tice of  the  suit  to  foreclose  the  liens  had  at  any  time  been 
filed  with  the  registrar, — was  a  sufficient  ground  or  rea- 
son  for  the  removal  of  the  memorials.  The  facts  are  un- 
disputed, and  if  each  set  of  facts  furnishes  a  sufficient 
ground  for  the  cancellation  and  removal  of  the  memorials 
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the  court's  decree  must  be  sustained  in  totOy  both  as  to  the 
liens  of  the  lumber  company  and  the  liens  of  Johnson. 

Section  7  of  the  Mechanic's  Lien  act  provides,  in  sub- 
stance, that  no  contractor  shall  be  allowed  to  enforce  his 
lien  against  or  to  the  prejudice  of  any  other  creditor  or 
incumbrancer  or  purchaser,  unless  within  four  months  after 
completion  of  the  work,  or  if  extra  or  additional  work  is 
done  or  material  is  delivered,  within  four  months  after  com- 
pletion of  such  extra  or  additional  work  or  final  delivery  of 
such  extra  or  additional  material,  he  shall  either  bring  suit 
to  enforce  his  lien  or  file  with  the  clerk  of  the  circuit  court 
a  statement  of  claim  for  his  lien.  In  Hacken  v.  Isenberg, 
288  111.  589,  it  was  decided  by  this  court  that  in  counties 
where  the  Torrens  system  of  registering  titles  is  in  force, 
a  claim  for  mechanic's  lien,  as  against  other  purchasers  and 
creditors,  must  be  filed  within  the  four  months'  period  pro- 
vided for  in  the  Mechanic's  Lien  act  in  the  office  of  the 
registrar  of  titles  and  a  memorial  be  entered  on  the  reg- 
ister, but  as  against  the  owner  of  the  premises  the  claim 
may  be  filed  at  any  time  within  two  years  after  the  comple- 
tion of  the  contract.  This  holding  was  made  in  view  of 
the  provisions  of  sections  89  and  90  of  the  Torrens  act  re- 
quiring such  filing  and  notice  of  a  mechanic's  lien.  The 
Kemler  Lumber  Company  filed  notice  of  its  liens  in  the 
registrar's  office,  but  as  the  undisputed  fact  is  that  it  did 
not  file  such  notice  in  the  time  required  by  the  statute  it 
did  not  acquire  a  lien  as  against  appellees,  who  are  subse- 
quent purchasers  for  value. 

In  VonTobel  v.  Ostrander,  158  111.  499,  this  court  held 
that  the  knowledge  by  a  purchaser  of  real  estate,  at  the  time 
of  his  purchase,  that  a  claim  for  mechanic's  lien  on  the 
property  had  been  filed  with  the  circuit  clerk  but  that  it  was 
filed  after  the  expiration  of  the  four  months'  period  allowed 
by  law  will  not  aflfect  such  purchaser's  title  in  the  property. 
It  was  also  said  in  that  case  that  the  filing  of  notice  nearly 
ten  months  after  the  last  payment  became  due  amounted 
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to  no  more  than  if  it  had  not  been  filed  at  all^  as  against  a 
subsequent  purchaser.  The  holding  in  that  case  is  entirely 
applicable  to  this  case,  as  the  Kemler  Lumber  Company  filed 
its  notice  of  lien  with  the  registrar  about  ten  months  after 
the  last  pa}mient  became  due  to  it.  It  therefore  has  no 
lien  as  against  appellees  Naumann  and  the  Deckerts,  and 
the  court  properly  held  that  appellees  by  their  petitions 
were  entitled  to  have  the  memorials  of  the  Kemler  Lumber 
Company  canceled  and  removed  from  the  register  in  the 
registrar's  office,  as  appellees  were  subsequent  purchasers 
for  value. 

As  the  Kemler  Lumber  Company  was  the  only  one  of 
appellants  to  file  notice  of  its  lien  claim  against  lot  11  in 
the  registrar's  office  and  to  have  a  memorial  thereof  entered 
upon  the  register,  the  decree  of  the  circuit  court  as  to  the 
petition  of  Charles  J.  and  Mary  J.  Deckert  for  the  removal 
of  such  memorial  will  have  to  be  sustained  in  toto.  For 
the  same  reason  the  decree  as  to  the  petition  of  Naumann 
against  the  lumber  company  and  Johnson  must  also  be  sus- 
tained as  to  the  lumber  company. 

Appellant  Johnson  has  shown  clearly  that  his  notice  of 
mechanic's  liens  on  lots  12,  13,  14  and  15  was  filed  in  apt 
time  in  the  registrar's  office  and  proper  memorials  thereof 
entered  on  the  register.  He  thereby  perfected  his  liens  on 
said  lots,  and  it  is  unquestioned  that  the  liens  were  still  in 
force  when  the  suit  in  foreclosure  was  filed  in  the  superior 
court.  The  claim  of  appellees  is  that  he  lost  his  liens  at 
the  expiration  of  the  two-year  period  within  which  suit  must 
be  commenced  to  enforce  the  liens  because  of  his  failure  to 
comply  with  the  provisions  of  section  84  of  the  Torrens 
act.  Section  84  provides :  "No  suit,  bill  or  proceeding  at 
law  or  in  equity,  for  any  purpose  whatever  aflFecting  reg- 
istered land,  or  any  estate  or  interest  therein,  or  any  charge 
upon  the  same,  shall  be  deemed  to  be  lis  pendens  or  notice 
to  any  person  dealing  with  the  same,  until  a  certificate  of 
the  pendency  of  such  suit,  bill  or  proceeding  under  the  hand 
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and  official  seal  of  the  clerk  of  the  court  in  which  it  is  pend- 
ing shall  be  filed  with  the  registrar  and  a  memorial  thereof 
entered  by  him  upon  the  register  of  the  last  certificate  of 
the  title  to  be  affected."  (Harker's  Stat.  1035.)  I^  ^^  not 
contended  that  the  beginning  of  the  foreclosure  proceed- 
ings affected  in  any  way  the  lien  of  Johnson  created  by  the 
filing  of  his  claim  in  accordance  with  the  provisions  of  sec- 
tion 89  of  the  act,  and,  manifestly,  no  such  claim  could  be 
made.  When  a  claim  is  filed  within  four  months,  as  pro- 
vided in  section  7  of  the  Mechanic's  Lien  act,  the  lien 
attaches,  as  against  subsequent  purchasers,  as  of  the  date 
of  the  contract  with  the  contractor,  (Hacken  v.  Isenberg, 
supra;  Boyer  v.  Keller,  258  111.  106;  Pittsburg  Plate  Glass 
Co.  V.  Krans2,  291  id.  84;)  but  the  lien  ceases  to  exist  if 
suit  is  not  filed  within  two  years,  as  required  by  section  9 
of  the  Mechanic's  Lien  act.  If  the  suit  of  Johnson  had 
been  prosecuted  to  a  decree  within  this  two-year  period,  and 
a  certificate  stating  the  date  and  purpose  of  that  decree,  or 
a  certified  copy  of  the  decree,  had  been  filed  in  the  office 
of  the  registrar  and  a  memorial  of  the  same  entered  upon 
the  register  of  the  last  certificate  of  title  to  be  affected,  as 
provided  by  section  85  of  the  Torrens  law,  his  failure  to 
comply  with  the  requirements  of  section  84  would  not  have 
affected  his  lien.  The  general  purpose  of  the  Torrens  sys- 
tem of  registration  of  land  titles  has  been  variously  stated 
by  courts  and  other  authorities  to  be,  to  provide  a  system 
of  registration  whereby  it  shall  be  possible  for  an  intend- 
ing purchaser  of  land  to  ascertain  by  an  inspection  of  the 
register  who  may  convey  to  him  the  title;  {Glos  v.  King- 
man &  Co.  207  111.  26;)  to  create  an  independent  system 
of  registration  of  land  titles  so  that  all  instruments  intended 
for  the  purpose  of  passing  or  affecting  any  title  to  real  es- 
tate registered  thereunder  should  be  filed  and  registered  in 
the  office  of  the  registrar  and  at  no  other  place;  {Hacken 
V.  Isenberg^  supra;)  to  establish  a  system  for  the  registra- 
tion of  title  to  land  whereby  the  official  certificate  will  al- 
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ways  show  the  state  of  the  title  and  the  person  in  whom 
it  is  vested;  (Robinson  v.  Kerrigan,  151  Cal.  40,  90  Pac. 
129;)  to  establish  a  method  by  which  the  title  to  a  par- 
ticular piece  of  land  will  be  always  ascertainable  by  ref- 
erence to  a  certificate  issued  by  a  government  official,  made 
by  law  conclusive  in  that  regard ;  (3  Tiffany  on  Real  Prop- 
erty,— 2d  ed. — 2273;)  and  to  establish  a  system  for  the 
registration  of  title  to  land  whereby  the  official  certificate 
will  always  show  the  state  of  the  title  and  the  person  in 
whom  it  is  vested.  (23  R.  C.  L.  273.)  The  basic  prin- 
ciple of  the  system  is  the  registration  of  the  title  to  the 
land,  instead  of  registering,  as  under  the  old  system,  the 
evidence  of  such  title.     (34  Cyc.  598.) 

These  general  statements  are  the  ideal  which  it  was 
hoped  the  system  would  reach,  but  the  practical  question 
presented  is  how  near  the  ideal  may  be  approached  in  view 
of  other  established  rules  of  property.  The  certificate  of 
title  is  not  always  entirely  conclusive,  (In  re  Peters,  119 
Minn.  96,  137  N.  W.  390;  Annotation,  the  Torrens  Law, 
L.  R.  A.  (1916D)  14  et  seq.;)  but  the  difficulties  discussed 
in  the  authorities  last  cited  are  not  presented  in  this  pro- 
ceeding. At  the  time  the  Torrens  law  was  enacted  the  pro- 
visions of  the  Mechanic's  Lien  act  with  respect  to  filing  the 
claim  and  enforcing  the  Hen  were  substantially  the  same  as 
they  are  now,  and  it  must  be  presumed  that  the  legislature 
had  the  Mechanic's  Lien  act  in  mind  at  the  time  it  enacted 
the  provisions  of  the  Torrens  law  affecting  mechanics'  liens. 
By  the  enactment  of  the  Torrens  law  the  legislature  did 
not  change  the  procedure  by  which  mechanics'  liens  are 
enforced,  but  specifically  provided  that  the  proceedings  to 
enforce  the  lien  should  be  the  same  as  the  proceedings 
provided  in  the  Mechanic's  Lien  act.  The  legislature  did, 
however,  place  an  additional  burden  upon  the  mechanic  or 
material-man  who  seeks  to  charge  registered  land  with  a 
mechanic's  lien,  by  requiring  that  notice  of  the  suit  to  en- 
force the  lien  must  be  noted  upon  the  register  of  the  cer- 
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tificate  of  title  to  the  land  affected  or  the  suit  would  not 
be  deemed  to  be  lis  pendens  or  notice  to  any  person  deal- 
ing with  the  land.  The  fact  that  the  legislature  imposed 
this  additional  burden  upon  the  mechanic  or  material-man 
who  seeks  to  enforce  his  lien  against  registered  land  does 
not  affect  the  validity  of  section  84  of  the  Torrens  law. 
(25  R.  C.  L.  905;  State  v.  American  Surety  Co.  91  Neb. 
22,  135  N.  W.  365.)  An  act  complete  in  itself  is  not  nec- 
essarily within  the  prohibition  of  section  13  of  article  4 
of  the  constitution  merely  because  it  repeals,  modifies  or 
amends  by  implication  a  former  act.  Holmgren  v.  City  of 
Moline,  269  111.  248;  Neiv  York  Central  Railroad  Co,  v. 
Stevenson,  277  id.  474;   People  v.  Stokes,  281  id.  159. 

We  have  already  held  that  the  only  person  entitled  to 
have  a  memorial  of  a  lien  entered  upon  the  register  is  the 
person  entitled  to  enforce  the  lien.  (Curtis  v.  Haas,  298 
111.  485.)  Appellant  Johnson  was  therefore  required,  by 
the  provisions  of  section  84  of  the  Torrens  law,  to  cause 
a  memorial  to  be  entered  on  the  register  within  the  two- 
year  period  in  which  he  could  bring  suit  to  enforce  his  lien 
that  he  had  brought  such  a  suit  and  that  the  suit  was  pend- 
ing in  order  to  bind  appellee  Naumann,  who  is  a  subsequent 
purchaser  of  the  registered  lands  sought  to  be  charged  with 
appellants'  liens.  The  court  properly  canceled  and  removed 
from  the  register  the  memorial  of  Johnson's  liens. 

Appellants  complain  that  the  court  erred  in  not  allow- 
ing them  to  further  cross-examine  the  witness  Wise  with 
the  view  of  showing  that  Wise's  purchase  of  the  lots  was 
not  in  his  own  interest  and  in  his  own  right,  but  was,  in 
fact,  a  purchase  by  him  in  the  interests  of  Seeinan  and 
Pauling,  the  owners  of  the  trust  deeds.  The  court  allowed 
some  of  this  cross-examination,  but  it  was  not  material  to 
any  issue  in  the  case.  Wise,  as  a  purchaser  from  the  trus- 
tee in  bankruptcy,  took  his  title  subject  to  all  existing  liens 
against  the  bankrupts.  Seeman  and  Pauling  were  creditors, 
and  their  claims  as  creditors  would  not  be  affected  in  any 
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way  by  the  fact,  if  it  was  a  fact,  that  Wise  simply  acted 
as  their  agent  in  purchasing  the  property.  Naumann  and 
the  Deckerts  were  subsequent  purchasers  and  were  likewise 
not  affected  by  the  notice  of  the  lumber  company  of  its  liens 
filed  with  the  registrar,  as  such  notice  was  not  filed  in  time 
and  amounted  to  no  notice  whatever  of  its  liens  to  either 
creditors  or  purchasers. 

The  decree  of  the  circuit  court  is  affirmed. 

Decree  affirmed. 

Mr.  Justice  Duncan,  dissenting  : 

The  decision  of  the  court  as  to  the  claim  of  the  Kem- 
ler  Lumber  Company  is  clearly  right  for  the  reason  that  it 
never  did  establish  its  mechanic's  lien,  as  it  failed  to  have 
the  memorial  thereof  entered  on  the  register  in  the  regis- 
trar's office  within  the  four  months,  as  required  by  sec- 
tion 89  of  the  Torrens  act  and  section  7  of  the  Mechanic's 
Lien  law.  Johnson  did  register  a  memorial  of  his  lien  on 
the  register,  as  required  by  section  89  of  the  Torrens  act 
and  section  7  of  the  Mechanic's  Lien  law,  and  therefore 
established  his  mechanic's  lien.  This  is  recognized  in  the 
decision  of  the  court,  and  there  is  absolutely  no  question 
about  Johnson  thus  establishing  his  lien.  But  the  court 
holds  that  Johnson  lost  his  lien  by  not  giving  or  having 
given  notice  of  lis  pendens  after  he  began  foreclosure  pro- 
ceedings with  reference  to  his  lien.  In  this  holding  I  think 
the  court  erred.  The  principles  involved  in  this  decision 
are  of  the  gravest  and  most  important  character  and  in- 
volve the  consideration  of  nearly  all  the  principal  sections 
of  the  Torrens  act.  It  will  therefore  be  necessary  to  at 
least  refer  to  those  sections  for  consideration  so  as  to  be 
properly  understood  in  this  dissent. 

It  is  not  disputed  that  the  Kemler  Lumber  Company 
filed  suit  to  foreclose  its  supposed  lien  within  tlie  two  years, 
as  required  by  section  9  of  the  Mechanic's  Lien  law,  and 
that  it  made  Wise  and  Johnson  and  all  other  parties  then 
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having  any  interest  in  the  lots  in  question  parties  defend- 
ant to  its  bill.  It  is  also  unquestioned  that  Johnson  in  that 
foreclosure  suit,  after  he  was  made  a  party  defendant,  filed 
his  intervening  petition  within  the  two  years  aforesaid  to 
foreclose  his  mechanic's  lien,  of  which  lien  he  had  already 
given  notice  by  having  entered  on  the  register  in  the  reg- 
istrar's office  the  proper  memorial  thereof,  as  required  by 
the  Torrens  act.  This  was  the  only  way  in  which  he 
could  foreclose  his  lien  after  the  Kemler  Lumber  Com-, 
pany  brought  its  suit,  as  only  one  suit  can  be  maintained 
under  the  Mechanic's  Lien  law  to  foreclose  the  various 
liens  for  labor,  materials,  etc.,  furnished  by  the  various 
parties.  (Granqtiist  v.  Western  Tube  Co,  240  111.  132.)  It 
must  be  admitted,  then,  that  Johnson  could  not  bring  a  new 
suit  to  foreclose  his  lien  but  did  the  only  thing  then  left 
open  to  him  to  do, — intervene  in  the  Kemler  Lumber  Com- 
pany's suit  to  foreclose  his  lien.  The  failure  of  the  Kem- 
ler Lumber  Company  to  foreclose .  its  lien,  or  to  be  able 
to  do  so,  does  not  and  will  not  militate  against  Johnson 
foreclosing  his  lien  on  his  intervening  petition. 

Just  at  this  time  I  desire  to  emphasize  and  make  plain 
the  real  point  of  difference  between  the  court's  views  and 
my  views  as  to  Johnson's  lien.  The  court  decides  that  he 
lost  his  lien  because  he  and  the  Kemler  Lumber  Company 
failed  to  give  notice  of  lis  pendens  as  to  tlie  foreclosure 
suit.  My  views  are,  the  lien  being  already  established  by 
the  beginning  of  that  suit  in  time,  that  he  lost  nothing  as 
to  his  simple  mechanic's  lien  by  failing  to  give  the  notice, 
but  is  only  penalized  by  that  failure,  under  the  Torrens  act, 
by  losing  his  costs  made  in  court.  All  Johnson  had  to  do 
to  continue  that  simple  lien  in  force  was  to  bring  his  suit 
in  time,  which  he  did  do,  while  the  court  decides  he  has 
to  both  bring  his  suit  in  time  and  also  notify  Naumann 
and  all  other  subsequent  purchasers  that  he  had  brought 
his  suit  in  time  by  giving  notice  of  lis  pendens  through  the 
registrar's  office.    Neither  the  Mechanic's  Lien  law  nor  the 
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Torrens  act  requires  notice  of  lis  pendens  by  Johnson  in 
order  to  continue  his  simple  lien  already  established  and 
registered. 

When  notice  of  a  mechanic's  lien  is  recorded  in  the 
proper  recorder's  office  within  the  four  months,  as  provided 
by  section  7  of  the  Lien  law,  all  the  holder  of  the  lien  has 
to  do  to  continue  in  force  his  registered  lien  is  to  begin 
foreclosure  proceedings  within  two  years,  as  provided  by 
section  9  of  the  act.  By  the  express  provisions  of  sec- 
tions 89  and  90  of  the  Torrens  act  the  same  is  true  under 
that  act.  Section  89  in  substance  provides  that  when  a 
mechanic's  lien  is  properly  registered  in  the  registrar's  office 
within  the  four  months  required  by  section  7  of  the  Me- 
chanic's Lien  law,  proceedings  may  be  had  to  enforce  the 
lien  as  provided  by  the  Mechanic's  Lien  law.  By  sec- 
tion 90  it  is  provided  that  no  statutory  or  other  lien  shall 
be  deemed  to  affect  the  title  to  registered  land  unless  a 
memorial  thereof  is  entered  upon  the  register  "as  herein 
provided."  That  is  the  equivalent  of  saying  that  when  it 
is  so  registered  such  registered  lien  does  affect  registered 
land.  It  is  thus  seen  that  there  is  no  difference,  so  far,  in 
foreclosing  liens  on  registered  land  and  unregistered  land, 
as  those  two  sections  of  the  Torrens  act  are  the  only  two 
sections  specially  bearing  on  mechanics'  liens  and  the  fore- 
clpsure  of  such  liens. 

Now  let  us  see  just  what  effect  the  two  sections  of  the 
Torrens  act  relating  to  notice  of  lis  pendens  have  in  the 
foreclosure  of  mechanics'  liens.  Section  84  is  the  general 
section  on  lis  pendens,  and  simply  provides  that  no  suit,  bill 
or  proceeding  at  law  or  in  equity,  for  any  purpose  what- 
ever, affecting  registered  land,  or  any  estate  or  interest 
therein,  shall  be  deemed  to  be  lis  pendens  or  notice  to  any 
person  dealing  with  the  same,  until  a  proper  certificate  of  the 
pendency  of  such  suit,  bill  or  proceeding  shall  be  filed  with 
the  registrar  and  a  memorial  thereof  entered  by  him  upon 
the  register  of  the  last  certificate  of  title  to  be  affected. 
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There  is  absolutely  no  requirement  in  this  section  or  any- 
where else  in  the  act  that  notice  must  be  given  to  save  or 
to  continue  in  force  any  lien  already  properly  registered  in 
the  registrar's  office,  but  the  court  holds  that  very  propo- 
sition and  that  Johnson  lost  his  lien  already  registered  by 
not  giving  such  notice.  Now,  this  holding  of  the  court  is 
shown  to  be  error  by  considering  section  66  of  the  Tor- 
rens  act,  which  is  the  special  section  on  lis  pendens  appli- 
cable to  mechanics'  liens  and  mortgages.  That  section  ex- 
pressly provides  that  all  charges  upon  registered  land,  or 
any  estate  or  interest  therein  and  any  rights  thereunder, 
may  be  enforced  as  now  allowed  by  law,  and  all  laws  with 
reference  to  the  foreclosure  and  release  and  satisfaction  of 
mortgages  shall  apply  to  mortgages  upon  registered  lands, 
or  any  estate  or  interest  therein,  except  "as  herein  pro- 
vided," and  except  that  until  notice  of  the  pendency  of 
any  suit  to  enforce  or  foreclose  such  charge  is  filed  in  the 
registrar's  office  and  a  memorial  thereof  entered  on  the 
register,  the  pendency  of  such  suit  shall  not  be  notice  to 
the  registrar  or  any  person  dealing  with  the  land  or  any 
charge  thereon.  This  latter  section  was  apparently  over- 
looked by  the  court  in  its  decision,  and  it  is  the  section  ap- 
plicable to  the  foreclosure  of  mechanics'  liens. 

Note  carefully  just  what  effect  failure  to  give  notice  of 
lis  pendens  has  and  what  the  penalty  is  for  failure  to  give 
such  notice.  Simply  and  plainly  stated,  it  is  that  the  pend- 
ency of  such  suit  shall  not  be  notice  to  the  registrar  or  any 
person  dealing  with  the  land.  Section  66  further  provides 
that  the  pendency  of  such  suit  shall  not  be  a  charge  on  the 
registered  land.  What  does  that  mean  ?  Simply  this :  that 
the  pendency  of  such  suit, — that  is,  the  costs  made  there- 
by,— shall  not  be  a  charge  on  the  land.  It  does  not  mean 
what  the  court  decides, — that  the  costs  of  the  suit  shall  not 
be  a  charge  on  the  land  and  in  addition  thereto  the  lien- 
holder  shall  lose  his  simple  lien  already  registered.  Every 
section  of  the  Torrens  act  applicable  to  the  case  now  in 
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hand  shows  clearly  and  conclusively  that  the  above  is  the 
sole  effect  and  the  sole  penalty  on  Johnson  for  his  failure 
to  give  notice  of  lis  pendens  or  notice  of  the  pendency  of 
his  foreclosure  suit. 

Section  54  of  the  Torrens  act  provides  that  a  deed, 
mortgage,  lease  or  other  instrument  purporting  to  convey, 
transfer,  mortgage,  lease,  charge  or  otherwise  deal  with  reg- 
istered land,  or  any  estate  or  interest  or  charge  upon  the 
same,  other  than  a  will,  or  a  lease  not  exceeding  five  years 
where  the  land  is  in  actual  possession  of  the  lessee  or  his 
assigns,  when  registered  in  the  registrar's  office,  as  required 
by  the  act,  shall  transfer,  mortgage,  lease,  charge  or  deal 
with  the  land  according  to  the  purport  and  terms  of  the 
deed,  mortgage,  lease  or  other  instrument  so  registered. 
Section  40  provides  that  the  registered  owner  of  any  es- 
tate or  interest  in  land  brought  under  the  act  shall,  except 
in  case  of  fraud,  hold  the  same  subject  only  to  such  estate, 
mortgages,  liens,  charges  and  interests  as  may  be  noted  in 
the  last  certificate  of  title  in  the  registrar's  office  and  free 
from  all  others,  etc.  This  means,  also,  that  he  holds  the 
land  subject  to  the  registered  mortgages,  liens,  charges  and 
interests  noted  in  such  last  certificate  of  title.  Section  45 
provides  that  whenever  a  memorial  or  notation  has  been  en- 
tered as  permitted  by  the  act,  the  registrar  shall  carry  the 
same  forward  upon  all  certificates  of  title  until  the  same 
is  canceled  in  some  manner  authorized  by  the  act.  This 
means  that  the  same  cannot  be  presumed  by  subsequent  pur- 
chasers to  be  released  or  lost  unless  stated  on  the  register, 
as  provided  by  the  act  Section  65  provides  that  a  release, 
discharge  or  surrender  of  a  charge  or  any  part  thereof, 
or  of  any  part  of  the  land  charged,  may  be  effected  in  the 
same  way  as  provided  in  case  of  a  transfer, — that  is,  by 
entering  on  the  register,  opposite  the  charge,  a  memorial  of 
such  release,  etc.  Sections  53  and  92  provide  that  the  ad- 
dress of  the  person  presenting  any  charge  or  lien  or  mort- 
gage for  registration  shall  be  indorsed  on  the  instrument  so 
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presented,  and  that  such  address  may  be  changed  from  time 
to  time  by  the  person  giving  the  registrar  notice  of  such 
change,  and  all  notices  to  such  person  may  be  served  on  him 
at  such  address.  This  means  that  a  registered  owner  must 
be  d«alt  with  as  having  a  real  registered  interest  or  charge 
against  the  land,  and  that  subsequent  purchasers  cannot  pre- 
sume he  has  no  interest  and  for  any  reason  treat  him  as 
having  no  interest  unless  the  record  shows  that  it  has  been 
canceled  or  released  as  provided  by  the  act.  It  also  means 
that  such  registered  lienholder  must  stand  ready  at  all  times 
to  answer  notice  served  on  him  at  such  last  address  and 
to  be  ready  to  accept  the  amount  of  his  lien  as  last  regis- 
tered and  in  full  satisfaction  thereof. 

The  basic  principle  of  the  Torrens  system  is  the  regis- 
tration of  the  title  to  the  land  instead  of  registering,  as  un- 
der the  old  system,  the  evidence  of  such  title.  (34  Cyc. 
598. )  Any  existing  liens  and  incumbrances  are  noted  upon 
the  record  and  the  certificate  of  title,  and  the  holder  ac- 
quires an  indefeasible  title  to  the  property,  free  from  all 
claims  and  incumbrances,  except  those  noted  on  the  record. 
The  property  is  also  subject  to  certain  claims  for  taxes  and 
other  incumbrances  which  are  not  properly  matters  of  rec- 
ord. (Ibid.  605.)  Under  the  Illinois  act,  as  under  all  Tor- 
rens laws,  a  title  in  fee  that  is  once  registered  continues  to 
be  the  title  to  the  land  until  another  title  is  registered  that 
abrogates  or  supersedes  it.  When  a  lien  or  claim  is  regis- 
tered under  the  act  and  is  noted  on  the  certificate  of  title, 
as  Johnson's  was  in  this  case,  it  continues  to  be  a  claim  or 
lien  on  the  land  and  must  be  so  regarded  until  it  is  shown 
on  the  record  canceled  or  discharged  as  provided  by  the 
act,  or  until  the  claim  or  lien  changes  into  another  form 
of  lien  and  is  registered  in  its  new  and  changed  form.  All 
parties,  whether  registered  owners  or  other  parties  deal- 
ing with  the  land,  are  required  to  treat  a  claim  or  lien  thus 
registered  as  an  existing  and  valid  claim  or  lien  until  can- 
celed as  required  by  the  act.    In  other  words,  the  basic  prin- 
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ciple  of  the  Torrens  system  is  that  the  register  and  the  cer- 
tificate of  title  at  all  times  show  the  complete  title  and  the 
true  title  to  the  land,  and  that  all  claims  and  liens  noted 
thereon  are,  in  fact,  claims  and  liens  according  to  the  pur- 
port of  the  memorials  thereof  entered  on  the  register  and 
certificate.  Any  other  interpretation  would  lead  to  absurd 
results  and  make  the  act  a  pit-fall  to  registered  owners 
and  claimants,  whom  the  law  specially  purports  to  protect. 
While  the  system  professedly  contemplates  that  those  who 
deal  with  registered  land  shall  not  be  required  to  search  or 
inquire  about  public  records  of  claims  or  liens  that  are  not 
registered  with  the  registrar  or  to  make  inquiry  about  par- 
ties who  may  have  unregistered  claims,  still  the  act  does 
require  all  such  parties  who  deal  with  registered  land  to 
communicate  with  and  deal  with  those  parties  who  have 
their  claims  registered  in  the  register  in  the  registrar's  of- 
fice, and  they  cannot  on  any  ground  presume  that  such  reg- 
istered claims  are  discharged,  abandoned  or  lost.  Johnson's 
lien  in  this  case  was  registered  and  entered  on  the  certificate 
of  title.  His  address  was  in  the  registrar's  office,  so  that 
Naumann  could  easily  communicate  with  him  and  pay  off 
and  discharge  his  lien  or  learn  from  him  that  it  was  can- 
celed or  abandoned.  He  could  not  presume  Johnson  had 
failed  to  bring  his  suit  in  foreclosure.  The  presumption 
under  the  act  was,  and  still  is,  that  his  lien  is  in  force.  The 
simple  bringing  of  the  suit  in  the  time  required  continued 
and  extended  his  lien.  Both  the  Torrens  act  and  the  Lien 
law  so  provide.  The  court  holds  that  it  is  giving  notice  of 
such  suit  brought  in  the  time  required  by  section  9  of  the 
Lien  law  that  continues  the  lien  already  registered,  and  the 
court,  therefore,  holds  against  both  the  Torrens  act  and  the 
Lien  act. 

The  lien  or  claim  of  a  mortgagee  or  holder  of  a  lien 
changes  in  character  a  number  of  times  during  the  process 
of  foreclosure  and  obtaining  title  by  deed  from  the  master 
in  chancery.    At  every  change  it  requires  more  to  be  paid 
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to  the  owner  of  the  mortgage  or  of  the  Hen,  and  the  title 
or  interest  acquired  at  each  change,  in  contemplation  of 
the  Torrens  act,  is  registered  with  the  registrar.  The  first 
interest  or  charge  registered  by  the  owner  is  the  mortgage 
or  lien  claim,  and  is  what  I  refer  to  as  the  simple  lien.  The 
next  charge  or  lien  contemplated  as  being  registered  is  no- 
tice of  lis  pendens,  which  adds  to  the  charge  of  the  simple 
lien  the  costs  for  bringing  the  suit  up  to  the  decree,  as  pro- 
vided by  section  66.  The  next  interest  to  be  registered  in 
the  registrar's  office  is  the  decree  in  foreclosure  and  order 
for  sale,  as  provided  by  sections  80  and  85  of  the  act.  The 
next  charge  or  claim  to  be  registered  under  the  act  is  the 
master's  certificate  of  sale,  as  provided  by  section  87,  and 
the  final  registration  in  the  course  of  obtaining  title  in  fore- 
closure proceedings  is  the  master's  deed  itself.  Now,  the 
basic  principle  under  the  Torrens  act  is  that  all  subsequent 
purchasers  are  only  bound  in  their  dealings  with  registered 
lands  by  such  title  as  is  registered,  and  they  are  sure  bound 
by  such  title  as  is  registered  in  the  register  in  the  registrar's 
office.  For  instance,  suppose  Johnson  in  this  case  had  com- 
pleted his  title  in  foreclosure  proceedings  and  had  obtained 
a  master's  deed  but  had  only  registered  his  title  up  to  and 
including  the  decree  in  foreclosure.  What  would  have  been 
Naumann's  title  and  rights  if  he  had  bought  when  the  reg- 
ister showed  Johnson  had  a  decree  in  foreclosure  and  what 
would  have  been  Johnson's  rights  ?  Johnson  could  not  have 
the  full  fee  simple  title  under  his  master's  deed  because  he 
had  neither  registered  the  master's  certificate  of  purchase 
nor  the  master's  deed.  He  would  simply  have  been  entitled 
to  be  paid  by  Naumann  the  amount  of  the  decree  in  fore- 
closure and  legal  interest  thereon  and  all  court  costs  up  to 
the  decree  in  foreclosure,  and  Naumann,  on  payment  of  the 
amount  of  the  decree  and  legal  interest  and  costs  up  to  de- 
cree, would  have  been  entitled  to  the  full  fee  simple  title, 
unincumbered  by  Johnson's  costs  made  in  the  sale  of  the 
land  and  in  the  making  of  the  deed,  because  that  part  of 
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his  charge  and  claim  had  not  been  registered.  That  this  is 
the  principle  of  the  Torrens  act  and  the  effect  of  giving 
lis  pendens  at  any  stage  of  the  title  is  as  clear  as  the  noon- 
day sun  when  it  is  properly  viewed,  and  considered.  In 
other  words,  an  owner  of  a  mortgage  or  lien  loses  every 
claim,  charge,  interest  or  title  in  the  registered  land  that 
he  does  not  register  or  give  notice  of,  including  notice  of 
lis  pendens,  and  he  loses  no  interest,  charge,  lien,  claim  or 
title  that  he  does  register  and  give  proper  notice  of  on  the 
register  in  the  registrar's  office,  including  all  charges  saved 
by  giving  notice  of  lis  pendens.  So  the  decision  in  this  case 
is  in  opposition  to  the  very  basic  principle  of  the  Torrens 
system,  that  the  complete  title  is  registered  and  noted  on 
the  certificate  of  title  and  that  the  registered  title  is  all  true 
and  in  force  as  registered. 

Take  the  case  of  a  plain  mortgage  registered  in  the  reg- 
istrar's office  and  upon  which  a  suit  is  pending  for  fore- 
closure of  the  same  but  no  notice  of  lis  pendens  has  been 
given  by  the  mortgagor.  What  is  the  effect  of  a  failure  to 
give  notice  of  lis  pendens?  Plainly,  simply  and  only,  that 
a  subsequent  purchaser,  after  registry  of  the  mortgage  and 
before  notice  of  lis  pendens,  takes  the  title  free  and  clear  of 
the  costs  of  the  suit  on  paying  the  debt  and  interest  due  on 
the  mortgage.  The  mortgagor  loses  his  court  costs  by  fail- 
ing to  give  notice  of  his  pending  suit  but  does  not  lose  his 
mortgage  lien.  Let  us  carry  this  same  example  one  step 
farther  and  suppose  the  mortgage  on  record  in  the  regis- 
trar's office  and  that  the  register  shows  the  debt  secured  by 
the  mortgage  has  been  or  may  be  barred  by  the  Statute  of 
Limitations,  and  suppose,  also,  the  mortgagee  has  a  suit 
pending  to  foreclose  the  mortgage  but  has  not  given  notice 
of  lis  pendens.  Now,  can  the  subsequent  purchaser  presume 
the  debt  is  barred  by  the  Statute  of  Limitations  and  abso- 
lutely disregard  the  rights  of  the  mortgagee,  or  can  the 
mortgagee  come  in  and  show  that  the  debt  was  not  so  barred 
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but  had  been  kept  alive  by  binding  agreement  to  extend  the 
time  or  by  payments  ?  The  answer  is  plain  and  obvious  that 
the  mortgagee  will  still  lose  his  court  costs  but  may  effectu- 
ally insist  that  his  lien  is  still  good,  as  it  is  registered  and 
has  never  been  barred  or  released  or  satisfied.  Johnson,  the 
lienholder,  is  just  in  that  same  position.  His  lien  was  reg- 
istered. He  brought  his  suit  in  time,  which  kept  his  lien 
alive  and  continued  it  by  the  provisions  of  section  9  of  the 
Lien  law  and  section  89  of  the  Torrens  act,  but  he  gave 
no  notice  of  lis  pendens.  He  therefore  loses  the  court  costs 
paid  out  by  him  but  not  his  lien,  which  was  registered  and 
still  alive.  Naumann  is  legally  bound  to  redeem  from  that 
lien  by  paying  the  amount  of  it  and  legal  interest  there- 
on. The  court  holds  Naumann  was  justified  in  presuming, 
against  the  facts,  that  no  suit  had  been  brought  by  John- 
son ;  that  a  registered  lien  is  no  lien  on  the  registered  title, 
against  the  basic  principle  of  the  system,  and  that  it  is  sat- 
isfied or  paid  although  the  register  does  not  show  such  pay- 
ment or  discharge  as  the  Torrens  act  expressly  provides  for. 
The  decision  is  against  every  provision  of  the  Torrens  act 
that  is  applicable  to  this  case  and  is  as  inequitable  as  can 
be.  It  allows  Wise,  who  was  made  a  party  defendant  to 
the  foreclosure  suit,  and  who,  as  the  registered  owner  in 
fee  simple,  bought  all  the  lots  for  less  than  $200  and  which 
are  proven  now  to  be  worth  $37,500,  to  sell  them  for  $8500 
in  cash  to  Naumann  and  Deckert,  subject  to  the  trust  deeds 
mentioned  in  the  decision  of  the  court,  and  it  permits  a  sub- 
sequent purchaser  to  treat  Johnson  as  having  no  valid  claim 
or  lien  whatever  when  Johnson's  claim  was  noted  on  the  reg- 
ister and  on  the  very  certificate  of  title  issued  to  Naumann 
by  the  registrar.    I  therefore  dissent. 
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(No.  1 433 1. — Reversed  and  remanded.) 

The  Paradise  Coal  Company,  PlaintiflF  in  Error,  vs.  The 
Industrial  Commission  et  aL — (Oliver  Dinnis,  De- 
fendant in  Error. ) 

Opinion  filed  February  22,  1^22, 

1.  Workmen's  compensation — when  award  for  partial  inca- 
pacity is  not  justified.  Where  an  employee  is  physically  able  to 
work  and  is  able  to  earn  in  a  suitable  employment  the  same  wages 
as  he  received  before  he  was  injured  an  award  for  partial  incapac- 
ity is  not  justified. 

2.  Same — employee  may  be  compelled  to  submit  to  examination 
before  right  to  compensation  is  determined.  The  employer's  right 
to  require  an  injured  employee  to  submit  to  an  examination  is  not 
restricted  to  cases  where  the  employer  acknowledges  his  liability 
to  make  compensation  payments,  and  if  the  employee  refuses  to 
submit  to  such  examination  at  a  time  and  place  reasonably  con^ 
venient  his  right  to  compensation  is  suspended  until  such  examina- 
tion shall  have  taken  place. 

3.  Same — ivhen  objection  to  jurisdiction  for  failure  to  file  the 
stenographic  report  is  waived.  A  party  who  appears  before  the 
Industrial  Commission  and  makes  no  objection  to  the  jurisdiction 
of  his  person  on  the  ground  that  the  stenographic  report  of  the 
hearing  before  the  arbitrator  was  not  filed  in  the  time  required  by 
law,  waives  any  right  to  thereafter  raise  the  question. 

Writ  op  Error  to  the  Circuit  Co.urt  of  St.  Clair  county; 
the  Hon.  George  A.  Crow,  Judge,  presiding. 

■ 

R.  W.  RopiEQUET,  and  W.  C.  RopiEQUET,  for  plaintiff 
in  error. 

A.  W.  Kerr,  and  George  R.  Stone,  for  defendant  in 
error. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

Oliver  Dinnis,  an  employee  of  the  Paradise  Coal  Com- 
pany, while  lifting  on  a  car  of  coal  on  June  17,  19 19,  fell 
astride  the  rail  and  the  car  came  back  against  him,  injur- 
ing his  back  and  one  of  his  testicles.     He  went  to  a  physi- 
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cian,  Dr.  Daggett,  who  found  him  suffering  with  varicocele 
and  directed  him  to  stay  off  his  feet  as  much  as  possible 
and  to  lie  on  his  back,  with  his  hips  elevated.  The  doctor 
recommended  an  operation  for  varicocele,  and  offered  to 
perform  this  operation  at  the  expense  of  the  Paradise  Coal 
Company,  as  the  latter  had  authorized  him  to  do.  Dinnis 
did  not  avail  himself  of  this  offer  but  returned  to  work  on 
August  15,  1919.  He  applied  to  the  Industrial  Commission 
on  October  2,  19 19,  for  an  award  of  compensation,  claim- 
ing temporary  total  and  partial  disability.  At  the  hearing 
before  the  arbitrator  it  was  stipulated  that  payment  had 
been  made  in  full  for  temporary  total  disability  up  to  Au- 
gust 15,  from  which  time  any  compensation  for  further 
disability  should  be  computed,  and  that  the  question  in  dis- 
pute was  as  to  the  extent  of  disability,  and  what,  if  any, 
compensation  the  petitioner  was  entitled  to  on  account  of 
such  disability.  On  November  25,  19 19,  an  award  was 
made,  finding  "that  petitioner  is  entitled  to  have  and  re- 
ceive from  respondent  the  sum  of  $6  per  week  for  a  period 
of  407-4/7  weeks,  as  provided  in  paragraph  (d)  of  section  8 
of  said  act  as  amended,  for  the  reason  that  the  injuries 
sustained  caused  partial  incapacity  for  pursuing  his  usual 
and  customary  line  of  employment,  $6  being  fifty  per  cent 
of  the  difference  between  what  applicant  earned  before  the 
injury  and  what  he  is  able  to  earn  in  some  suitable  employ- 
ment" A  petition  for  review  was  filed  with  the  commis- 
sion, and  on  the  hearing  before  the  commission  no  addi- 
tional evidence  was  introduced  except  statements  showing 
the  earnings  of  the  claimant  after  August  15,  19 19.  The 
Industrial  Commission  confirmed  the  award  of  the  arbitra- 
tor, and  the  circuit  court  of  St.  Clair  county  upon  review 
by  certiorari  approved  the  award  of  the  commission.  A 
writ  of  error  was  awarded  to  bring  the  record  before  this 
court  for  review. 

It  was  stipulated  on  the  hearing  before  the  arbitrator 
that  the  weekly  wages  of  the  petitioner  for  the  year  preccd- 
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ing  his  injury  were  $34.08.  His  testimony  at  the  hearing 
on  November  25, 1919,  was  that  his  wages  after  he  returned 
to  work  averaged  about  $4.50  a  day  until  the  last  pay-day, 
which  was  ^2y  for  a  week  of  six  days.  Paragraph  (cf)  of 
section  8,  under  which  the  award  was  made,  provides  that 
for  partial  incapacity  an  injured  employee  shall  receive  com- 
pensation equal  to  fifty  percentum  of  the  difference  between 
the  average  amount  which  he  earned  before  the  accident 
and  the  average  amount  which  he  is  earning  or  is  able  to 
earn  in  some  suitable  employment  or  business  after  the  ac- 
cident The  difference  between  the  earnings  of  the  defend- 
ant in  error  before  the  accident  and  what  he  was  earning 
and  what  he  was  able  to  earn,  as  shown  by  his  testimony, 
is  $7.08  a  week,  and  therefore  there  was  no  evidence  be- 
fore the  arbitrator  to  sustain  a  finding  of  $6  a  week.  The 
only  additional  evidence  produced  on  the  hearing  before 
the  commission  showed  that  from  August  15,  1919,  to  De- 
cember 31,  1919,  he  earned  $252.94,  and  that  from  Janu- 
ary I,  1920,  to  April  30,  1920,  he  earned  $57391,  which 
was  at  the  rate  of  $33.75  a  week,  which  is  thirty-three  cents 
a  week  less  than  his  earnings  before  his  injury.  The  hear- 
ing before  the  commission  was  on  May  26,  1920,  and  it  is 
apparent  that  there  was  no  material  difference  between  the 
earning  capacity  of  the  defendant  in  error  at  that  time  and 
his  average  wages  before  his  injury.  Since  there  was  no 
other  evidence  on  this  point  in  the  record  the  award  cannot 
be  sustained.  When  an  employee  is  physically  able  to  work 
and  is  able  to  earn  in  a  suitable  employment  the  same  wages 
as  he  received  before  he  was  injured  an  award  for  partial 
incapacity  is  not  justified.  Voight  v.  Industrial  Com,  297 
111.  109;  Old  Ben  Coal  Corporation  v.  Industrial  Com,  296 
id.  229. 

On  the  hearing  before  the  arbitrator  the  plaintiff  in  er- 
ror requested  of  the  arbitrator  that  Dr.  Daggett,  who  was 
present,  be  permitted  to  examine  the  applicant  to  ascer- 
tain the  extent  of  his  injury,  and  to  what,  if  any,  compen- 
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sation  he  might  be  entitled,  as  authorized  by  section  12  of 
the  Workmen's  Compensation  act.  The  attorney  for  the 
appUcant  objected,  not  on  the  ground  that  it  was  not  a  rea- 
sonable time  and  place  but  on  the  ground  that  no  compen- 
sation was  being  paid,  and  the  arbitrator  sustained  the  ob- 
jection on  the  ground  that  he  could  not  order  the  applicant 
to  submit  to  an  examination  until  after  it  had  been  deter- 
mined he  was  entitled  to  compensation.  The  employer's 
right  to  require  an  injured  employee  to  submit  to  an  ex- 
amination is  not  restricted  to  cases  where  the  employer  ac- 
knowledges his  liability  to  make  compensation  payments, 
and  if  the  employee  refuses  to  submit  to  such  examina- 
tion at  a  time  and  place  reasonably  convenient  his  right  to 
compensation  payments  is  suspended  until  such  examina- 
tion shall  have  taken  place.  Hafer  Washed  Coal  Co.  v. 
Industrial  Com.  293  111.  425 ;  Jackson  Coal  Co,  v.  Industrial 
Com,  295  id.  18. 

Notice  of  the  decision  of  the  arbitrator  was  given  to  the 
plaintiff  in  error  on  December  8,  1919,  and  the  petition  for 
review  was  filed  with  the  Industrial  Commission  on  Decem- 
ber 23.  The  Industrial  Commission  made  orders  extending 
the  time  for  filing  the  stenographic  report  for  thirty  days 
on  December  23,  1919,  January  27,  1920,  and  February 
26,  1920,  and  the  stenographic  report  was  not  filed  until 
March  20,  1920,  more  than  three  months  after  the  date  of 
notification  of  filing  of  the  award.  The  defendant  in  er- 
ror has  made  a  motion,  which  was  taken  with  the  case,  to 
dismiss  tlie  writ  of  error  and  affirm  the  judgment  for  the 
reason  that  because  of  the  failure  to  file  the  stenographic 
report  within  the  time  fixed  by  the  statute  the  decision  of 
the  arbitrator  became  the  decision  of  the  Industrial  Com- 
mission, conclusive  upon  all  parties,  and  was  not  subject  to 
review  by  the  commission,  by  the  circuit  court  by  certiorari^ 
or  by  this  court.  This  question  is  raised  for  the  first  time 
in  this  court.  It  was  not  presented  to  the  Industrial  Com- 
mission or  to  the  circuit  court,  but  the  defendant  in  error 
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appeared  by  his  counsel  and  made  no  objection  to  the  juris- 
diction of  his  person,  and  thereby  waived  any  right  to  raise 
the  question  that  the  commission  had  lost  jurisdiction  of 
the  case.  {Pocahontas  Mining  Co,  v.  Industrial  Com,  ante, 
p.  462;  Taylor  Coal  Co,  v.  Industrial  Com.  ante,  p.  381.) 
The  motion  will  therefore  be  overruled. 

The  judgment  of  the  circuit  court  will  be  reversed  and 
the  cause  will  be  remanded,  with  directions  to  set  aside  the 
order  of  the  Industrial  Commission  and  remand  the  cause 
for  a  further  hearing  and  the  introduction  of  further  evi- 
dence, if  either  of  the  parties  so  desires. 

Reversed  and  remanded,  with  directions. 


(No.  14368. — Reversed  and  remanded.) 

EuzABETH  McMechan  et  al.  Plaintiffs  in  Error,  vs. 

W.  E.  Yenter  et  al.  Defendants  in  Error. 

Opinion  filed  February  22,  1^22. 

1.  Pleading — all  persons  must  he  made  parties  who  will  he  af- 
fected by  the  decree — injunction.  All  persons  must  be  made  parties 
to  a  suit  in  equity  who  have  a  substantial,  legal  or  beneficial  inter- 
est in  the  subject  matter  and  who  will  be  materially  affected  by 
the  decree,  and  when  it  is  brought  to  the  attention  of  the  court 
that  there  is  a  want  of  necessary  parties,  the  court  (trial  or  re- 
viewing) should  not  proceed  further  in  the  matter  until  the  omis- 
sion is  corrected  even  though  no  objection  is  made;  and  this  rule 
applies  to  a  bill  for  injunction. 

2.  Same — zvhcn  reviewing  court  will  remand  cause  to  enable 
complainants  to  bring  in  necessary  party.  Where  a  bill  for  a  man- 
datory injunction  to  remove  a  tile  drain  from  a  public  highway 
makes  the  commissioner  of  highways  a  party  in  his  official  capac- 
ity but  no  summons  is  issued  or  served  upon  him  in  such  capacity 
and  he  dies  pending  the  suit,  if  his  successor  is  not  brought  into 
the  case  by  amendment  to  the  bill  or  otherwise,  the  Supreme  Court, 
on  reviewing  the  decree  dismissing  the  bill,  will  not  pass  upon  the 
merits  of  the  controversy  but  will  remand  the  cause,  to  enable  com- 
plainants, upon  paying  costs,  to  make  such  successor  a  party. 

3.  Highways — commissioner  of  highzvays  should  he  a  party  to 
suit  to  remove  tile  drain  from  highzvay.    As  the  commissioner  of 
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highways  is  the  officer  who  by  statute  is  given  general  charge  of 
the  highways  of  his  town  he  should  be  notified  or  summoned  in 
his  official  capacity  in  any  matter  concerning  the  highways,  and 
where  a  bill  is  filed  for  a  mandatory  injunction  to  require  the  re- 
moval of  a  tile  drain  from  a  public  highway  the  court  should  not 
proceed  to  a  final  decree  unless  the  commissioner  is  present  in  the 
case  in  his  official  capacity. 

Writ  of  Error  to  the  Circuit  Court  of  Adams  county ; 
the  Hon.  Ai^bert  Akers,  Judge,  presiding. 

Cari,  E.  EpIvER,  for  plaintiffs  in  error. 

John  T.  Inghram,  for  defendants  in  error. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court : 

October  12,  1916,  plaintiffs  in  error  filed  their  bill  in 
the  circuit  court  of  Adams  county  against  W.  E.  Yenter, 
Daniel  Graham  and  Thomas  B.  Smith,  alleging  that  de- 
fendants in  error  had  constructed  a  tile  drain  across  a  road 
that  was  then  and  for  more  than  thirty  years  had  been  open 
to  public  travel,  thereby  throwing  upon  the  lands  of  plain- 
tiffs in  error  surface  waters  which  would  not  naturally  have 
flowed  upon  said  lands,  and  that  their  lands  were  greatly 
damaged  by  the  construction  and  maintenance  of  the  tile 
drain.  They  prayed  for  a  mandatory  injunction  requiring 
the  removal  of  the  drain.  Yenter,  Graham  and  Smith  were 
brought  into  court  by  summons  served  on  them  October  12, 
1916.  March  29,  1917,  plaintiffs  in  error  filed  an  amended 
bill,  in  which  they  alleged,  among  other  things,  that  Smith 
was  the  commissioner  of  highways  of  the  town  of  Ursa 
and  that  Yenter  and  Graham  had  constructed  the  tile  drain 
in  question  across  the  road  with  the  consent  and  permis- 
sion of  the  commissioner  of  highways.  The  amended  bill 
made  Yenter  and  Graham  and  "Thomas  B.  Smith,  who  is 
the  commissioner  of  highways  of  the  town  of  Ursa,"  par- 
ties defendant  to  the  amended  bill,  and  prayed  that  Yenter, 
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Graham  and  "Thomas  B.  Smith,  as  such  commissioner  of 
highways  of  the  town  of  Ursa,"  be  compelled  to  fill  said 
drain  so  as  to  prevent  the  surface  water  from  the  lands  of 
Yenter  and  Graham  from  coming  through  the  drain  and 
flowing  upon  the  lands  of  plaintiffs  in  error,  and  that  they 
be  enjoined  and  restrained  from  further  maintaining  the 
tile  drain  or  permitting  the  same  to  be  maintained,  and  that 
they  be  required  to  restore  the  road  to  the  same  condition 
in  which  it  was  at  the  time  of  the  construction  of  the  drain, 
and  that  they  thereafter  be  perpetually  enjoined  from  in 
any  manner  interfering  with  the  road  so  as  to  divert  the 
natural  flow  of  surface  water  from  the  lands  of  defend- 
ants in  error  to  and  upon  the  lands  of  plaintiffs  in  error. 
The  amended  bill  prayed  that  the  sheriff  be  directed  to 
summon  Yenter,  Graham  and  "Thomas  B.  Smith,  who  is 
sued  as  commissioner  of  highways  of  the  town  of  Ursa," 
but  no  summons  was  issued  and  none  was  served  on  Smith 
in  his  official  capacity.  May  15,  1917,  Yenter  and  Graham 
filed  their  joint  and  several  answer,  in  which  they  averred, 
among  other  things,  that  the  road  was  a  public  highway 
and  that  they  had  constructed  the  tile  drain  across  the  pub- 
lic highway  under  the  permission  of  the  commissioner  of 
highways  of  the  town  of  Ursa.  Plaintiffs  in  error  filed 
a  replication  to  this  answer,  and  the  cause  was  referred 
to  the  master  in  chancery  to  take  evidence  and  to  report 
his  findings  of  fact  and  conclusions  of  law.  The  master 
filed  his  report,  recommending  that  the  relief  asked  be 
granted.  Exceptions  were  filed  to  this  report  May  14, 
1919,  in  which  it  was  urged,  among  other  things,  that  the 
relief  prayed  in  the  bill  would  require  defendants  in  er- 
ror Yenter  and  Graham  to  make  excavations  in  a  public 
highway  and  remove  therefrom  a  tile  drain  which  might 
be  of  benefit  to  the  public  highway  and  which  the  commis- 
sioner of  highways  might  consider  to  be  a  necessary  and 
proper  improvement  of  the  highway,  and  that  therefore 
he  was  a  necessary  party  to  the  suit.    The  chancellor  sus- 


Feb. '22.]  McMechan  V,  Yenter.  511 

tained  the  exceptions  to  the  master's  report  and  entered  a 
final  judgment  June  9,  1921,  in  which  he  found  that  the 
merits  and  equities  of  the  cause  were  with  Yenter  and 
Graham  and  dismissed  the  amended  bill  of  complaint  for 
want  of  equity.  Plaintiffs  in  error  have  prosecuted  this  writ 
of  error  to  review  that  decree. 

A  familiar  rule  of  equity  pleading  established  by  the 
uniform  holdings  of  this  and  other  courts  is,  that  all  per- 
sons must  be  made  parties  who  have  a  substantial,  legal  or 
beneficial  interest  in  the  subject  matter  of  litigation  and 
who  will  be  materially  affected  by  the  decree  which  may  be 
pronounced.  When  all  the  parties  are  before  the  court  the 
whole  case  may  be  considered  and  all  interests  protected, 
and  the  court  is  enabled  to  make  a  complete  decree  binding 
on  all  parties  who  have  a  substantial,  beneficial  interest  in 
the  subject  matter  of  the  litigation,  and  thereby  dispose  of 
the  whole  cause.  {Spear  v.  Campbell,  4  Scam.  424  j  Pren- 
tice V.  Kimball,  19  III.  320;  Atkins  v.  Billings,  72  id.  597; 
Minnesota  v.  Northern  Securities  Co,  184  U.  S.  199,  22 
Sup.  Ct.  308. )  When  it  is  brought  to  the  attention  of  the 
court  that  there  is  a  want  of  necessary  parties,  the  court, 
trial  or  reviewing,  should  not  proceed  further  in  the  matter 
until  the  omission  be  corrected,  even  though  no  objection 
is  made  by  any  party  litigant.  {Gerard  v.  Bates,  124  111. 
150;  Abernathie  v.  Rich,  229  id.  412.)  The  general  rule 
of  equity  pleading  requiring  that  all  persons  should  be 
made  parties  who  were  legally  or  beneficially  interested  in 
the  subject  matter  and  result  of  the  suit,  so  that  a  complete 
decree  may  be  made  between  them,  applies  to  a  bill  for  in- 
junction. (14  R.  C.  L.  327;  Knopf  v.  First  Nat.  Bank 
of  Chicago,  173  111.  331.)  The  commissioner  of  highways 
is  the  officer  who  by  statute  is  given  general  charge  of  the 
highways  of  his  town,  and  he  is  the  proper  party  to  be 
notified  or  summoned  in  any  matter  concerning  a  public 
highway.  {Highway  Comrs,  v.  Ec^t  Lake  Fork  Drain- 
age District,  127  111.  581.)    When  a  suit  is  brought  against 
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a  commissioner  of  highways  and  it  is  sought  to  bind  him 
in  his  official  capacity,  he  should  be  sued  in  his  official  and 
not  in  his  individual  capacity.  {HighnHiy  Contrs.  v.  High- 
zvay  Comrs,  60  III.  58.)  No  person  had  a  right  to  remove 
this  tile  drain  from  the  public  highway  without  the  con- 
sent of  the  commissioner  of  highways,  and  his  presence  in 
the  case  in  his  official  capacity  was  essential  to  the  rendi- 
tion of  a  final  decree.  {Knopf  v.  Chicago  Real  Estate 
Board,  173  111.  196.'*)  A  decree  against  a  party  in  his  in- 
dividual capacity  does  not  bind  him  in  his  official  capacity, 
and  if  Thomas  B.  Smith  had  continued  to  be  a  party  until 
the  final  decree  was  entered  the  decree  would  not  have  been 
binding  upon  him  as  commissioner  of  highways  of  the  town 
of  Ursa.  But  Smith  was  not  in  existence  in  his  official  or 
individual  capacity  when  this  decree  was  entered.  He  died 
December  19,  19 19,  and  no  effort  was  made  to  bring  into 
the  case,  by  amendment  to  the  bill  or  otherwise,  his  suc- 
cessor in  office.  As  we  have  said,  the  decree  was  entered 
June  9,  192 1,  and  this  writ  of  error  was  prosecuted  from 
this  court  nearly  two  years  after  the  death  of  Smith.  Not- 
withstanding this,  Smith  was  made  a  defendant  in  error. 
A  dead  person  cannot  be  made  a  party  to  a  suit,  and  since 
a  writ  of  error  is  a  new  suit,  no  person  who  is  the  com- 
missioner of  highways  of  the  town  of  Ursa  is  before  this 
court  in  his  individual  or  official  capacity.  We  will  not 
pass  upon  the  merits  of  this  controversy  in  the  absence 
from  the  suit  of  a  necessary  party. 

We  are  not  disposed  to  dismiss  the  bill  but  will  reverse 
the  decree  and  remand  the  cause  to  the  circuit  court  of 
Adams  county,  with  leave  to  plaintiffs  in  error,  upon  pay- 
ment of  all  costs,  to  make  the  commissioner  of  highways 
of  the  town  of  Ursa  a  party  defendant,  and  with  direc- 
tions to  the  circuit  court,  if  that  is  not  done,  to  dismiss  the 
bill  at  the  costs  of  plaintiffs  in  error. 

Reversed  and  remanded,  with  directions. 
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(No.  14329. — Reversed  and  remanded.) 
The  PEOPI.E  OF  THE  State  of  Ii^unois,  Defendant  in  Er- 
ror, vs.  Thomas  Bermingham,  Plaintiff  in  Error. 

Opinion  filed  February  22^  1^22. 

1.  Criminal  law — defendant  is  entitled  to  benefit  of  presump- 
tion of  innocence.  The  defendant  is  entitled  to  the  benefit  of  the 
presumption  of  innocence  through  all  the  steps  of  the  trial  and  dur- 
ing the  consideration  of  the  evidence  by  the  jury  after  they  have 
been  instructed  by  the  court,  and  until  they  determine,  from  a  con- 
sideration of  all  the  evidence,  that  the  guilt  of  the  defendant  has 
been  established  beyond  a  reasonable  doubt. 

2.  Same — when  judgment  of  conviction  must  be  reversed.  The 
Supreme  Court  will  reverse  a  judgment  of  conviction  where,  un- 
der the  evidence,  there  is  a  serious  doubt  as  to  the  defendant's 
guilt,  particularly  where  the  instructions  given  fail  to  cover  an  im- 
portant element  which  the  defendant  was  entitled  to  have  consid- 
ered by  the  jury. 

Writ  of  Error  to  the  Criminal  Court  of  Cook  county ; 
the  Hon.  Frank  Johnston,  Jr.,  Judge,  presiding. 

Robert  L.  Cohan,  (Thomas  E.  Swanson,  of  coun- 
sel,) for  appellant. 

Edward  J.  Brundage,  Attorney  General,  Robert  E. 
Crowe,  State's  Attorney,  and  George  C.  Dixon,  (Edward 
E.  W11.SON,  C1.YDE  C.  Fisher,  and  Henry  T.  Chace,  Jr., 
of  counsel,)  for  the  People. 

Mr.  Justice  Duncan  delivered  the  opinion  of  the  court : 

Thomas  Bermingham,  plaintiff  in  error,  was  convicted 
in  the  criminal  court  of  Cook  county  of  the  crime  of  rob- 
bery and  sentenced  on  the  verdict  to  the  penitentiary  at 
Joliet.  To  reverse  that  judgment  he  has  prosecuted  this 
writ  of  error. 

Four  witnesses  testified  for  the  State,  the  testimony  of 
Lawrence  Chain,  one  of  such  witnesses,  being  the  foUow- 
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ing:  On  January  29,  1921,  he  was  in  Fenton's  saloon  be- 
tween 8  :oo  and  8 130  A.  M.  He  saw  Thomas  Bermingham 
and  several  others  talking.  He  heard  someone  say,  "Let's 
get  the  gats  and  go."  AH  went  out  of  Fenton's  saloon. 
There  was  a  green  Paige  car  standing  in  front.  All  went 
into  this  car.  He  did  not  see  Bermingham  personally  step 
into  the  machine  but  thinks  he  did.  All,  about  four  or  five 
in  number,  returned  to  the  saloon  about  1 1 130  A.  M.  Ber- 
mingham came  in  first.  The  others  followed  him.  He  then 
heard  some  of  them  say,  "Tippy  is  a  good  old  sport,"  and 
saw  them  divide  some  money  at  the  end  of  the  bar.  Wit- 
ness talked  witli  Fen  ton,  owner  of  the  saloon,  for  a  while. 
He  was  not  in  the  Mulcahy  saloon  where  the  robbery  oc- 
curred that  day. 

John  Coughlin's  testimony  is  the  following:  Is  a  bar- 
tender at  the  Mulcahy  saloon.  His  left  eye  was  hurt  in  an 
accident  many  years  ago.  He  wears  glasses  but  can  see 
perfectly.  Between  1 1  :oo  and  1 1 130  A.  M.  of  January  29, 
1 92 1,  three  men  came  into  the  saloon  and  walked  to  the  end 
of  the  bar.  They  waited  there  a  few  moments  and  went 
into  the  toilet.  Then  they  returned  to  the  main  bar-room 
and  left  the  saloon.  In  about  half  an  hour  they  returned 
and  again  retired  to  the  toilet.  Then  they  returned  to  the 
bar-room  and  stood  by  the  stove.  Their  conduct  attracted 
his  attention  to  them  both  times  they  were  in  the  saloon. 
While  they  were  standing  at  the  stove,  all  of  a  sudden 
someone  cried  out,  "Stick  them  up!"  Bermingham  pointed 
a  revolver  at  him.  He  put  up  his  hands  and  they  then 
proceeded  to  rob  tlie  place,  taking  $2600  from  him,  which 
was  there  to  cash  pay-checks  for  railroad  men.  On  cross- 
examination  he  testified  that  Bermingham  looked  pale  and 
nervous  when  he  held  his  gun  on  him  and  was  about  three 
feet  from  him.  There  was  nothing  out  of  the  ordinary 
about  Bermingham's  facial  appearance  and  there  were  no 
particular  marks  on  him  that  witness  saw.  He  had  on  an 
army  overcoat  and  a  cap  and  was  dressed  in  a  blue  suit. 
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He  does  not  remember  the  color  of  his  cap.  Later  he 
said  Bermingham  had  on  a  brown  suit,  but  did  not  know 
whether  it  was  a  square-cut  coat  or  a  sack  coat.  He  never 
saw  Bermingham  before  the  day  of  the  robbery,  and  only 
one  of  the  three  had  a  gun  that  he  saw.  About  a  week 
after  the  hold-up  he  had  a  talk  with  M^s.  Ellen  Berming- 
ham, mother  of  defendant,  together  with  Mrs.  Margaret 
and  Mrs.  Thomas  Harnois,  at  the  Mulcahy  saloon.  He 
may  have  told  them  then  that  he  could  not  identify  Ber- 
mingham as  one  of  the  men  who  held  him  up,  and  that  he 
could  not  identify  any  of  them  except  one,  and  him  only 
partly.  He  does  not  know  whether  he  did  or  not,  but  at 
the  first  trial  he  denied  having  any  such  conversation  with 
the  three  women.  He  changed  his  answer  at  the  second 
trial  because  he  made  a  mistake.  He  did  not  think  it  was 
important.  He  did  not  know  whether  defendant's  gun  was 
nickel-plated  or  blue-steel. 

U.  I.  Coons  testified  that  all  he  knew  about  the  robbery 
is  that  he  was  in  the  Mulcahy  saloon  that  morning  about 
1 1 :30  and  was  hit  on  the  head  from  the  rear  and  could  not 
identify  anybody. 

Detective  sergeant  Goggin  testified  that  he  arrested  Ber- 
mingham one  week  after  the  robbery.  When  he  questioned 
liim  he  denied  having  anything  to  do  with  the  robbery. 

For  plaintiff  in  error,  John  P.  Fenton  testified  that  he 
owns  a  saloon  at  Sixty-first  street  and  Princeton  avenue. 
He  and  over  twenty  other  people  were  arrested  in  connection 
with  this  robbery.  At  the  bureau  of  identification,  where 
he,  Bermingham  and  several  others  were  lined  up  to  be 
identified,  Coughlin  did  not  identify  Bermingham  as  one 
of  the  men  who  held  him  up.  He  has  known  Bermingham 
many  years.  On  the  day  of  the  robbery  witness  did  not  go 
down  to  his  saloon  until  noon.  He  does  not  know  Lawrence 
Chain  and  did  not  talk  with  him  on  the  morning  of  the  rob- 
bery. When  witness  came  to  his  saloon  two  men  were  there 
playing  cards,  whose  names  were  Carr  and  Kennan. 
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John  W.  Carr  testified  that  on  the  day  of  the  robbery 
he  was  at  Kenton's  saloon  between  9:00  and  9:30  in  the 
morning.  He  played  cards  and  drank  near-beer  there  with 
Barney  Kennan  until  four  or  five  o'clock  in  the  afternoon, 
continuously.  He  knows  that  Bermingham  was  not  in  Fen- 
ton's  saloon  during  the  whole  day  of  January  29,  1921,  and 
that  Kennan  can  say  the  same  thing.  Fenton  did  not  come 
down  to  the  saloon  that  day  until  about  1 2 130.  He  does 
not  know  Lawrence  Chain  and  did  not  see  him  in  the  saloon 
that  day.  He  did  see  Bermingham  on  January  28,  1921, 
and  knows  that  he  then  had  a  black  eye  and  a  split  lip. 

Barney  Kennan,  a  switchman,  who  went  to  Fenton's  sa- 
loon to  cash  his  pay  check  about  8  .-30  or  9  :oo  o'clock  in  the 
morning  of  the  robbery,  testified  that  he  played  cards  there 
with  Carr  until  after  four  o'clock  in  the  afternoon ;  that  he 
does  not  know  Lawrence  Chain  and  did  not  see  him  in  Fen- 
ton's saloon  that  day,  and  that  he  saw  Bermingham  on  Jan- 
uary 28,  and  knows  that  he  had  a  black  eye  and  a  split  lip. 

Mrs.  Margaret  Harnois  testified  that  about  a  week 
after  January  29,  192 1,  she  and  her  daughter-in-law, 
Mrs.  Thomas  Harnois,  and  Mrs.  Ellen  Bermingham,  went 
to  see  John  Coughlin,  bar-tender  at  Mulcahy's  saloon,  and 
got  there  about  twelve  o'clock.  Heard  Mrs.  Bermingham 
ask  him  if  he  identified  her  son,  and  he  said  he  was  not  sure 
that  Bermingham  was  one  of  the  men  that  held  him  up. 
Mrs.  Ellen  Bermingham  testified  to  the  same  conversation 
as  did  Margaret  Harnois;  that  she  asked  Coughlin  if  he 
identified  her  son,  Tom,  and  that  he  said  he  could  not  iden- 
tify anybody  except  one  fellow,  but  he  was  not  sure  of  him ; 
that  her  son  had  never  been  in  any  trouble  before  in  his 
life;  that  he  came  to  her  house  for  supper  on  the  evening 
of  January  29,  192 1,  and  that  he  then  had  a  black  eye  and 
his  lip  was  split. 

Owen  DuflFy  testified  that  on  January  29,  192 1,  at  about 
11:30  A.  M.,  he  was  about  to  go  to  his  son's  store,  at 
Seventy-ninth  street  and  Vincennes  avenue;    that  he  saw 


Feb.  '22.]         The  People  v.  Bermingham.  517 

Bermingham  and  his  wife  and  two  children  waiting  for  the 
street  car  and  talked  with  him  several  minutes  until  the  car 
came ;  that  he  saw  them  take  a  west-bound  Seventy-ninth 
street  car;  that  he  had  met  them  on  that  corner  twice  be- 
fore, as  his  son's  store  is  right  at  this  comer ;  that  he  has 
known  defendant's  mother  for  thirty  years  and  they  are 
very  good  friends. 

Clara  Krampstra  testified  that  she  lives  at  Eighty-third 
street  and  Ashland  avenue,  on  a  farm.  Bermingham  and 
his  wife  were  out  there  talking  about  renting  the  farm  twice 
before  the  robbery.  She  was  absent  from  home  on  that 
morning  and  returned  about  three  P.  M.  She  learned  when 
she  returned  home  that  someone  had  called  her  that  day 
but  over  objection  was  not  allowed  to  state  the  name  of 
the  party  calling.  Her  ten-year-old  daughter,  living  at  the 
same  place,  testified  that  she  saw  Mrs.  and  Mr.  Bermingham 
on  January  29,  192 1,  about  twelve  o'clock,  at  their  farm. 
They  were  looking  the  farm  over  and  went  to  the  shed 
there  and  looked  at  a  lot  of  onions.  She  knows  it  was 
twelve  o'clock  because  she  heard  the  whistles  blowing.  She 
knows  it  was  Saturday  because  she  was  home  from  school, 
but  which  Saturday  it  was  she  was  not  certain,  but  fixed 
it  as  January  29  because  Bermingham  was  arrested  one 
week  after  that  date.  Bermingham's  eye  was  black  and  his 
lip  was  cut  that  day. 

Plaintiff  in  error  testified  that  he  lived  at  5146  Prince- 
ton avenue,  Chicago.  He  had  been  working  for  the  Con- 
sumer's Company,  hauling  coal  in  the  winter  and  ice  in  the 
summer  time.  About  three  days  before  January  29,  1921, 
he  got  a  black  eye  and  a  split  lip  working  around  the  barn. 
He  never  was  arrested  or  convicted  of  any  crime  in  his  life. 
He  had  before  said  date  been  twice  to  Mrs.  Clara  Kramp- 
stra's  farm,  at  Eighty-third  street  and  Ashland  avenue,  to 
see  about  renting  her  farm,  and  on  that  day  left  his  home 
about  ten  o'clock  with  his  wife  and  two  of  his  children  to 
go  to  this  farm.    He  went  down  Fifty-second  street,  got  a 
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car  going  south  to  Seventy-ninth  street  and  took  a  Seventy- 
ninth  street  car  west  to  Ashland  avenue.  While  waiting  for 
the  car  at  Seventy-ninth  street  and  Vincennes  avenue  he 
met  Owen  Duffy  and  talked  with  him  for  a  few  minutes 
until  his  car  came.  When  he  got  to  the  farm  the  lady  who 
owned  it  was  not  there  and  he  waited  there  until  about  two 
o'clock.  He  looked  at  some  onions  in  the  shed  on  the  farm 
with  one  of  Mrs.  Krampstra's  daughters.  He  went  from 
there  to  his  mother's  house  for  supper.  He  was  arrested 
on  Saturday,  a  week  later,  as  he  was  going  to  the  corner 
to  buy  cigarettes.  He  knows  absolutely  notliing  about  this 
robbery.  He  never  owned  an  army  overcoat  in  his  life,  did 
not  own  a  blue  suit,  and  never  wore  a  cap,  because  it  did 
not  become  him. 

Mrs.  Mary  Fidell  testified  that  she  lived  up-stairs  at  the 
place  where  Bermingham  lived.  She  saw  him  January  29, 
1 92 1.  He  had  a  split  lip  and  a  black  eye.  She  saw  him 
leave  the  house  about  ten  o'clock  on  that  morning  with  his 
wife  and  two  of  his  children,  and  they  did  not  come  back 
until  about  six  o'clock  that  evening. 

The  foregoing  states  the  evidence  in  full  of  all  of  the 
witnesses  as  it  occurs  in  the  record.  This  was  the  second 
trial,  the  jury  having  disagreed  on  the  first  trial.  The  evi- 
dence for  the  People  upon  which  the  conviction  rests,  as 
shown,  was  given  by  three  witnesses,  Coughlin,  Chain  and 
Coons.  Coughlin  practically  admits  that  he  had  made  a 
former  statement  out  of  court  that  he  was  not  certain  of 
the  identity  of  plaintiff  in  error  as  one  of  the  men  who  held 
him  up.  His  own  evidence  is  contradictory,  in  that  he  first 
stated  that  Bermingham  then  had  on  a  blue  suit  and  later 
testified  that  it  was  a  brown  suit.  We  think  it  is  important 
that  he  made  contradictory  statements  in  his  evidence  on 
the  two  trials  as  to  what  he  told  Mrs.  Bermingham  as  to 
his  ability  to  identify  Bermingham  as  one  of  the  men  who 
robbed  him.  While  he  is  corroborated  in  a  way  by  Chain, 
yet  Chain  stated  the  number  of  men  that  he  saw  at  Fenton's 
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saloon  and  who  there  divided  the  money  was  four  or  five, 
and  he  is  not  certain  whether  Bermingham  was  one  of  the 
men  that  got  into  the  Paige  automobile.  Chain  is  also  con- 
tradicted in  his  statement  that  he  was  in  Fenton's  saloon 
that  morning  and  had  a  conversation  with  Fenton,  by  three 
witnesses,  Fenton,  Carr  and  Kennan,  who  testified  that  they 
did  not  see  him  in  the  saloon  at  all  that  day.  Coughlin 
stated  that  he  was  held  up  by  only  three  men,  and  he  tes- 
tified nothing  about  their  coming  in  a  Paige  automobile  or 
any  other  kind  of  automobile.  Coons  did  not  directly  tes- 
tify that  there  was  a  hold-up  of  Coughlin,  or  how  many 
men  were  there,  or  what  any  one  of  the  three  did,  or 
whether  or  not  it  was  any  one  of  the  three  that  struck 
him.  Coughlin  did  not  notice  any  facial  marks  on  the  man 
who  held  him  up,  while  a  number  of  defendant's  witnesses 
testified  that  he  had  a  black  eye  and  a  cut  or  a  split  lip. 
The  alibi  of  Bermingham  is  complete,  and  he  was  not  there 
if  his  witnesses  stated  the  truth.  He  is  either  innocent  or 
a  number  of  his  witnesses  have  committed  perjury  or  are 
unaccountably  mistaken  as  to  facts  to  which  they  testified. 
Four  instructions  were  given  for  the  People  and  three 
for  plaintiff  in  error.  None  of  the  instructions  given  in- 
formed the  jury  concerning  the  law  as  to  the  presumption 
of  innocence.  An  instruction  was  tendered  by  the  defend- 
ant bearing  upon  this  question,  but  it  was  properly  refused 
because  it  was  coupled  up  with  other  matter  not  proper  to 
be  given  to  the  jury.  The  other  matter  was,  in  substance, 
that  it  was  not  necessary  that  the  jury  should  entertain  a 
strong  doubt  of  the  guilt  of  the  defendant  when  all  of  the 
evidence  is  considered  together,  and  that  if  the  jurors  could 
give  a  good  reason,  based  on  the  evidence,  tending  to  raise 
doubt  as  to  his  guilt,  then  they  should  have  a  reasonable 
doubt  and  acquit  him.  The  defendant  is  entitled  to  the  ben- 
efit of  the  presumption  of  innocence  through  all  the  steps 
of  the  trial  and  during  the  consideration  of  all  of  the  evi- 
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dence  by  the  jury  after  they  have  been  instructed  by  the 
court,  and  until  they  determine,  from  a  consideration  of  all 
of  the  evidence,  that  the  guilt  of  the  defendant  has  been 
established  beyond  a  reasonable  doubt.  This  is  particularly 
essential  to  a  fair  trial  for  a  defendant  when  the  evidence 
is  in  such  great  conflict  as  it  is  shown  to  be  in  this  case. 
{Flynn  v.  People,  222  111.  303;  People  v.  Israel,  269  id. 
284;  People  v.  Krittenbrink,  id.  244.)  It  is  no  part  of 
the  court's  duty  to  prepare  instructions  for  either  party  to 
a  criminal  prosecution,  or  to  re-write  an  erroneous  instruc- 
tion so  that  it  will  state  correctly  the  law  of  the  case  not 
covered  by  other  instructions.  We  will  not,  however,  affirm 
a  judgment  of  conviction  in  any  such  case  where  the  evi- 
dence leaves  us  in  serious  doubt  of  the  defendant's  guilt 
We  think  that  this  case  ought  to  be  tried  by  another  jury, 
inasmuch  as  the  jury  disagreed  in  the  first  trial,  when  the 
evidence  of  the  People  was  evidently  stronger  than  it  is  in 
this  trial  by  reason  of  the  fact  that  Coughlin  in  that  trial 
positively  denied  his  statement  to  the  two  women  in  regard 
to  his  ability  to  identify  plaintiff  in  error  as  one  of  the 
guilty  men.  We  are  not  so  advised,  but  it  is  not  probable 
that  his  evidence  was  conflicting  in  the  first  trial  as  to  the 
color  of  clothing  worn  by  defendant.  Coughlin  ought  not 
to  be  mistaken  in  his  judgment  as  to  whether  or  not  de- 
fendant had  on  an  army  overcoat  or  whether  or  not  he  wore 
a  hat  or  a  cap,  and  if  the  defendant  was  in  the  habit  of 
wearing  either  of  such  articles  it  ought  to  be  a  matter  easily 
established. 

The  judgment  of  the  criminal  court  is  reversed  and  the 
cause  is  remanded.  Reversed  and  remanded. 
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(No.  14234. — Reversed  and  remanded.) 

Th^  Mt.  O1.1VE  AND  Staunton  Coai,  Company,  Plain- 
tiff in  Error,  vs.  The  Industriai,  Commission  et  al. — 
(Frank  Fritchi,  Defendant  in  Error.) 

Opinion  filed  February  22,  ip22. 

Workmen's  compensation — when  award  for  permanent  partial 
incapacity  cannot  stand.  Where  the  evidence  shows  the  injured 
employee's  ability  to  work  is  increasing,  and  that  he  earned,  during 
five  months  after  returning  to  work,  an  average  of  $7.17  per  day, 
(disregarding  an  increase  in  the  rate  of  wages,)  while  for  the  same 
length  of  time  before  his  injury  he  earned  an  average  of  $8.38,  an 
award  for  permanent  partial  incapacity  based  on  a  difference  of 
$10  in  the  average  weekly  earnings  before  and  after  the  accident 
has  no  support  in  the  record  and  cannot  stand. 

Writ  o^  Error  to  the  Circuit  Court  of  Macoupin 
county;  the  Hon.  Frank  W.  Burton,  Judge,  presiding. 

T.  W.  QUIN1.AN,  for  plaintiff  in  error. 

Kerr,  MacDonai^d  &  Murphy,  for  defendant  in  error. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court :    * 

July  18, 1919,  Frank  Fritchi,  defendant  in  error,  was  in- 
jured while  employed  as  a  loader  in  the  mine  of  plaintiff  in 
error.  Some  coal  fell  and  struck  him  in  the  back  and  hips 
and  caused  a  severe  sprain  in  the  pelvic  region.  No  bones 
were  fractured  or  broken  but  the  injury  caused  a  separation 
of  the  pubic  bones  and  a  displacement  of  the  sacroiliac  joint. 
These  subluxations  rendered  defendant  in  error  incapable 
of  work  for  about  four  months  and  reduced  his  capacity  to 
work  for  about  two  months  more.  Early  in  November  an 
X-ray  examination  was  made,  and  his  attending  physician 
discharged  him  on  the  12th  as  improved  to  the  extent  that 
he  could  do  light  work.  He  returned  to  the  mine  Decem- 
ber 20  and  since  that  time  has  pursued  his  usual  occupation 
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as  loader.  Compensation  was  paid  for  temporary  total  dis- 
ability, and  the  only  question  in  controversy  is  the  per  cent 
of  loss  of  earning  power,  if  any,  sustained  by  defendant  in 
error  by  reason  of  his  injury.  The  Industrial  Commission 
found  that  the  difference  between  the  average  amount  which 
he  earned  before  the  accident  and  the  amount  which  he  is 
now  able  to  earn  is.  $10  a  week,  and  that  he  had  three 
children  under  the  age  of  sixteen  years,  and  accordingly 
awarded  him  compensation  in  the  sum  of  $6.50  a  week  for 
394  weeks  for  permanent  partial  incapacity.  The  circuit 
court  of  Macoupin  county  confirmed  this  decision  on  re- 
view, and  we  have  granted  the  petition  for  writ  of  error 
from  this  court  for  a  further  review. 

The  award  was  made  under  paragraph  {d)  oi  section  8 
of  the  Compensation  act,  which  provides :  "If,  after  the  in- 
jury has  been  sustained,  the  employee  as  a  result  thereof 
becomes  partially  incapacitated  from  pursuing  his  usual  and 
customary  line  of  employment,  he  shall  ♦  *  ♦  receive 
compensation  *  *  *  equal  to  fifty  percentum  of  the  dif- 
ference between  the  average  amount  which  he  earned  before 
the  accident,  and  the  average  amount  which  he  is  earning 
or  is  able  to  earn  in  some  suitable  employment  or  busi- 
ness after  the  accident."  (Laws  of  1919,  p.  542.)  Para- 
graph (;)  provides  that  the  percentum  shall  be  increased 
five  percentum  for  each  child  of  the  employee  under  sixteen 
years  of  age  at  the  time  of  the  injury  to  the  employee, 
until  such  percentum  shall  reach  a  maximum  of  sixty-five 
percentum. 

The  amount  the  injured  employee  is  able  to  earn,  within 
the  meaning  of  the  language  used  in  paragraph  (d),  will 
never  be  less,  and  may  be  more,  than  he  actually  earns.  If 
the  employee  is  making  an  honest  effort  to  work  and  the 
evidence  shows  that  he  is  actually  earning  what  he  is  able 
to  earn,  then  a  fair  award  for  the  partial  disability  he  has 
suffered  would  be  the  statutory  percentage  of  the  difference 
between  the  average  amount  he  actually  earned  before  his 
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injury  and  the  average  amount  he  is  actually  earning  since 
his  injury.  "There  is  no  intent  expressed  in  the  statute 
that  he  should  or  ought  to  recover  for  pain  and  suffering, 
merely.  The  object  of  the  statute  is  fully  accomplished 
when  the  employee  is  in  such  physical  condition  that  he  is 
earning  or  is  able  to  earn  by  his  own  efforts  the  same  amount 
of  wages  as  he  was  earning  before  his  injury.  The  words 
'or  able  to  earn'  were  evidently  added  to  express  the  idea 
that  an  employee  cannot  loaf  or  refuse  to  work  and  recover 
compensation  if  he  is,  in  fact,  physically  able  to  earn  full 
wages.  An  employee  is  physically  able  to  work  when  he 
can  do  so  without  seriously  endangering  his  health  or  life." 
Voight  V.  Industrial  Com,  297  111.  109. 

All  the  evidence  in  the  record  shows  that  the  ability  of 
defendant  in  error  to  work  is  increasing.  During  the  five 
months  immediately  preceding  the  injury  his  average  daily 
wage  was  as  follows:  March,  $7.91;  April,  $8.17;  May, 
$8.86;  June,  $8.85;  July,  $8.09.  His  average  daily  earn- 
ing power  over  this  five-months  period  was  therefore  $8.38. 
During  the  five-months  period  immediately  following  his 
return  to  work  after  the  injury  his  average  daily  earnings 
were  as  follows :  January,  $6.66 ;  February,  $8.78 ;  March, 
$8.69;  April,  $9.99;  May,  $8.89.  This  gives  him  an  av- 
erage daily  earning  power  during  this  five-months  period 
of  $8.60.  Defendant  in  error  testified  that  there  was  a 
twenty  per  cent  increase  in  wages  that  went  into  effect  be- 
tween the  time  he  was  injured  and  the  time  he  returned  to 
work.  Giving  him  credit  for  this  increase,  he  would  have 
been  able  to  earn  at  the  old  rate  after  he  returned  to  work 
$7.17  a  day,  which  would  mean  a  loss  in  earning  power 
to  him  of  $1.21  a  day,  or  $7.26  a  week.  If  we  carry  the 
twenty  per  cent  increase  back  to  the  period  before  his  in- 
jury, we  find  that  he  would  have  been  able  to  earn  under 
this  higher  scale  of  wages  $10.06  a  day.  Subtracting  from 
this  the  amount  he  actually  earned,  it  appears  that  he  sus- 
tained a  loss  of  earning  power  amounting  to  $1.46  a  day, 
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or  $8.76  a  week.  Whatever  method  of  calculation  is  used, 
it  is  manifest  that  the  finding  of  the  Industrial  Commission 
that  there  was  a  loss  of  earning  power  of  $10  has  no  sup- 
port in  the  record,  and  the  circuit  court  erred  in  refusing 
to  set  aside  the  decision  of  the  commission  and  remand 
the  cause. 

The  judgment  is  reversed  and  the  cause  is  remanded  to 
the  circuit  court  of  Macoupin  county,  with  directions  to 
refer  the  claim  to  the  Industrial  Commission  for  further 
consideration  upon  the  record  now  presented  and  any  fur- 
ther evidence  the  parties  may  choose  to  present. 

Reversed  and  remanded,  with  directions. 


(No.  141 53. — Reversed  and  remanded.) 

Justine  M.  Shankland,  Appellant,  vs.  Rai,ph  M.  Shank- 

i,AND,  Appellee. 

Opinion  filed  February  22,  ip22. 

1.  Contracts — when  contract  for  support  of  child  by  divorced 
wife  has  a  consideration.  A  contract  entered  into  by  a  husband 
with  his  wife  upon  his  securing  a  divorce  for  desertion,  whereby 
he  agrees  to  pay  her  a  certain  sum  per  month  for  her  support  and 
the  support  and  education  of  their  son  in  the  particular  manner 
desired  by  the  husband  and  stipulated  in  the  contract,  is  based  upon 
sufficient  consideration,  and  where  the  wife  has  carried  out  her  part 
of  the  contract  until  the  child  is  of  age  the  husband  must  pay  the 
sum  stipulated  therein  to  be  paid  while  she  remains  unmarried. 

2.  Divorce — when  a  wife  is  entitled  to  permanent  alimony  al- 
though divorce  is  secured  by  husband.  Under  the  Divorce  act  a 
wife  is  entitled  to  permanent  alimony  from  her  husband  in  a  suit 
brought  by  him  for  a  divorce  where  the  divorce  is  granted  only 
upon  the  charge  of  desertion. 

3.  Same — a  contract  for  permanent  alimony  may  be  valid  al- 
though entered  into  prior  to  divorce  decree.  Although  a  contract 
entered  into  for  the  purpose  of  inducing  one  party  or  the  other 
to  institute  divorce  or  separation  proceedings  is  invalid  as  being 
contrary  to  public  policy,  a  contract  entered  into  between  husband 
and  wife  a  few  days  prior  to  his  obtaining  a  divorce  decree  for 
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desertion,  providing  for  his  paying  her  a  certain  sum  for  her  sup- 
port and  the  support  and  education  of  their  child  in  the  particular 
manner  desired  by  the  husband,  is  not  invalid,  where  there  is  no 
question  of  fraud  or  collusion  or  his  right  to  a  divorce. 

Appeai,  from  the  First  Branch  Appellate  Court  for  the 
First  District; — heard  in  that  court  on  appeal  from  the 
County  Court  of  Cook  county ;  the  Hon.  Harry  C.  Moran, 
Judge,  presiding. 

HoYNE,  O'Connor  &  Irwin,  for  appellant. 
Jasper  F.  Rommei.,  for  appellee. 

Mr.  Justice  Duncan  delivered  the  opinion  of  the  court : 

In  June,  1906,  appellant,  Justine  M.  Shankland,  and 
her  husband,  Ralph  M.  Shankland,  appellee,  had  been  liv- 
ing separate  and  apart  for  more  than  two  years.  On  the 
22d  of  that  month  appellee  filed  his  bill  for  divorce  in  the 
circuit  court  of  Cook  county  against  appellant  charging  her 
with  willful  desertion  on  May  i,  1904,  and  alleging  that 
she  had  persisted  in  such  desertion  without  any  reasonable 
cause  up  to  the  time  of  filing  the  bill.  She  filed  her  answer 
to  the  bill,  and  on  a  hearing  before  the  court  a  decree  for 
divorce  was  granted  to  the  appellee  as  prayed.  The  court 
awarded  appellant  the  custody,  care,  control  and  education 
of  Ralph  H.  Shankland,  their  minor  son,  who  was  then  ten 
years  and  six  months  old,  subject  to  the  right  of  appellee 
to  visit  and  have  the  companionship  of  the  child  at  any 
proper  time  and  as  frequently  as  he  might  desire.  The 
decree  for  divorce  was  entered  on  June  30,  1906,  after  a 
hearing  had  been  had  on  the  day  previous.  A  contract  was 
signed  by  appellant  and  appellee  about  two  days  prior  to  the 
hearing  of  the  divorce  case,  which  recited  that  for  ten  years, 
and  up  to  May  i,  1904,  appellant  and  appellee  had  lived 
together  as  husband  and  wife  in  the  city  of  Chicago,  but 
had  not  since  said  last  date  lived  together  or  cohabited  be- 
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cause  of  the  disinclination  and  refusal  of  appellant  so  to 
do,  and  that  appellee  had  obtained  a  decree  of  divorce  from 
appellant  in  said  court  and  that  appellant  had  been  awarded 
the  custody  of  their  son.  The  next  two  paragraphs  of  the 
contract  are  in  these  words,  to-wit : 

"And  whereas  it  is  the  desire  of  said  Ralph  M.  Shank- 
land that  his  son  should  be  maintained  in  the  style  and  man- 
ner to  which  he  has  been  accustomed  and  should  be  sur- 
rounded with  the  comforts  of  a  properly  equipped  and  well 
ordered  home ;  that  he  should  be  surrounded  and  brought 
in  contact  with  people  of  refinement,  culture  and  good  char- 
acter ;  that  his  education  should  proceed  along  lines  to  fit 
him  advantageously  for  a  professional  career  witli  credit  to 
himself  and  family ;  and  realizing  the  considerable  expense 
involved  therein,  in  order  to  carry  out  the  proposition  here- 
in outlined  and  to  provide  the  means  therefor  it  is  hereby 
mutually  agreed  between  the  said  Ralph  M.  Shankland  and 
Justine  M.  Shankland  that  the  said  Justine  M.  Shankland 
shall  and  will,  continuously  during  the  minority  of  the  said 
son,  establish,  create,  maintain  and  supervise  a  comfortable 
home  for  herself  and  her  said  son ;  that  she  takes  it  upon 
herself  carefully  to  take  care  of  the  welfare  and  happiness 
of  her  son  above  named;  to  assist  in  every  possible  way 
in  his  development  and  education  from  a  liberal  standpoint; 
to  provide  him  with  such  comforts,  so  far  as  practicable, 
as  he  has  heretofore  enjoyed;  to  assist  in  his  education  to 
the  end  that  the  said  son  may  be  fitted  for  a  professional 
life  and  to  give  him  such  advantages  and  opportunities  as 
are  possible  with  the  means  at  her  disposal;  that  she  will 
guard  him  against  improper  associates,  and,  on  the  contrary, 
to  surround  his  life  with  good  influences,  only. 

"The  said  Ralph  M.  Shankland,  in  order  to  provide  the 
means  necessary  to  carry  out  the  desires  of  the  parties  here- 
to, hereby  agrees  and  binds  himself  to  pay  unto  the  said 
Justine  M.  Shankland  the  sum  of  $125  per  month,  in  in- 
stallments of  $62.50  each  on  the  ist  and  15th  of  each  month, 
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so  long  as  the  said  Justine  M.  Shankland  shall  have  the 
care  and  custody  of  the  said  Ralph  H.  Shankland  and  until 
his  majority;  provided,  however,  should  the  said  Justine 
M.  Shankland  re-marry,  then  such  payments  shall  cease  and 
this  obligation  be  void." 

Appellee  further  obligated  himself  by  the  contract  to 
pay  the  necessary  tuition  fees  for  the  education  of  his  son 
and  any  extraordinary  expenses  that  might  be  incurred  by 
his  illness,  said  sums  to  be  expended  in  the  discretion  of 
appellant,  he  having  full  confidence  in  her  wise  application 
of  the  same.  In  the  event  appellee  should  die  before  his 
son  should  reach  his  majority,  the  contract  provided  that 
the  allowances  should  become  a  charge  against  his  estate 
and  payable  by  his  executors  and  administrators.  Appel- 
lee further  agreed  in  the  contract  that  in  consideration  of 
such  care,  custody  and  control  of  his  son  by  appellant  he 
would  further  pay  to  her  $ioo  per  month  so  long  as  she 
remained  unmarried  and  had  custody  and  care  of  his  son  if 
she  committed  no  act  which  would  bring  discredit  upon  her- 
self or  their  child  or  that  rendered  her  an  improper  person 
to  have  such  custody  and  control  of  their  son,  and  should 
said  child  die  before  his  majority  or  arrive  at  the  age  of 
twenty-one  years  while  in  her  care  and  custody,  then  he 
thereby  bound  himself  to  pay  to  her,  in  consideration  of 
her  care  and  education  of  the  child,  the  sum  of  $125  per 
month,  $62.50  on  the  ist  and  the  15th  day  of  each  month, 
so  long  as  she  remains  unmarried.  Appellee  further  agreed 
that  should  appellant  re-marry  while  having  the  custody  of 
the  child  and  before  his  majority,  he  would  pay  all  neces- 
sary expenses  that  might  be  incurred  in  the  keeping,  main- 
taining and  educating  his  son.  Appellant  agreed  by  the  con- 
tract that  the  sums  therein  provided  for  should  be,  when  so 
received,  a  full  and  complete  release  and  discharge  of  ap- 
pellee of  all  claims  and  demands  against  him  for  the  care 
and  expense  incurred  by  her  in  the  support,  education  and 
maintenance  of  the  said  child.    The  agreement  recites  that 
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it  is  executed  in  duplicate  and  that  each  copy  shall  be  an 
original.    The  contract  bore  date  June  29,  1906. 

Appellant  brought  suit  in  assumpsit  on  the  contract  in 
the  county  court  of  Cook  county  against  appellee  for  unpaid 
installments  due  on  the  contract.  The  declaration  contained 
three  counts :  ( i )  A  special  count  on  the  contract,  setting 
it  out  in  hcBc  verba;  (2)  another  special  count  alleging  the 
making  of  the  contract,  performance  by  appellant  and  fail- 
ure to  make  payments  by  appellee,  and  alleging  that  the 
sum  of  $750  was  due  thereon,  with  interest;  (3)  the  com- 
mon counts  were  added.  The  defendant  pleaded  the  gen- 
eral issue.  There  was  a  jury  trial,  and  at  the  conclusion 
of  all  of  the  evidence  in  the  case  the  court  directed  a  ver- 
dict in  favor  of  appellee,  and  the  jury  returned  a  verdict 
accordingly.  On  appeal  to  the  Appellate  Court  for  the 
First  District  that  court  affirmed  the  judgment  of  the  county 
court  entered  on  the  verdict  of  the  jury  and  granted  a  cer- 
tificate of  importance.    This  appeal  followed. 

The  evidence  heard  on  the  trial  proved,  without  ques- 
tion, that  appellant  was  still  unmarried  and  that  she  had 
fully  and  faithfully  performed  her  part  of  the  contract 
aforesaid  in  the  care  and  education  of  her  son.  She  made 
a  trip  to  Europe  with  the  child  and  was  gone  about  seven 
months,  during  which  time  they  traveled  from  one  country 
to  another  and  visited  museums,  art  galleries,  operas  and 
other  like  places,  all  of  which  time  he  was  being  specially 
tutored  by  her.  On  their  return  to  Chicago  she  sent  her 
son  to  a  public  school, — the  William  Ray  school, — which 
he  attended  four  years  and  until  he  graduated.  He  then 
went  to  the  Hyde  Park  high  school  for  five  years  and  grad- 
uated there  in  19 16,  in  June.  He  was  then  in  his  twenty- 
first  year  and  did  not  go  to  school  any  more  at  the  request 
and  direction  of  his  father  but  went  to  work  in  some  oc- 
cupation. The  trip  to  Europe  and  the  manner  in  which  the 
son  was  educated  and  the  schools  that  he  attended  while 
being  educated  were  all  approved  by  appellee.    The  entire 
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course  and  work  of  appellant  in  educating  and  caring  for 
her  son  was  approved  by  appellee,  and  there  never  has  been 
at  any  time  any  complaint  registered  by  him  against  her 
action  in  that  regard,  except  that  in  September,  19 10,  by 
letter  addressed  to  her  he  directed  her  attention  to  the  fact 
that  the  conditions  upon  which  he  was  to  make  payments  to 
her  were,  in  part,  that  the  son  was  to  be  surrounded  with 
the  comforts  of  a  properly  equipped  and  well  ordered  home 
and  surrounded  and  brought  into  contact  with  people  of 
refinement,  culture  and  good  character,  etc.  In  the  letter 
he  then  makes  the  objection  that  she  had  established  her- 
self in  a  boarding  house  on  Cornell  avenue,  which  he  claimed 
was  not  in  accordance  with  the  contract,  and  declined  to 
pay  any  further  sums  until  she  complied  with  her  contract 
in  the  above  particular.  Accordingly  she  changed  her  resi- 
dence to  an  apartment  on  Harper  avenue,  referred  to  in  the 
record  as  the  Hyde  Park  apartments,  and  no  objection  of 
any  kind  appears  to  have  been  made  by  him  thereafter.  Ap- 
pellee has  paid  all  payments  on  the  contract  which  fell  due 
up  to  and  including  February  15,  19 18,  but  has  paid  noth- 
ing since  that  date  up  to  the  bringing  of  this  suit,  in  Au- 
gust, 1918. 

The  only  evidence  offered  in  this  case  on  the  part  of 
the  appellee  was  that  of  himself,  in  which  he  testified  that 
the  contract  in  question  was  signed  on  the  26th  or  27th  day 
of  June  and  that  the  hearing  on  the  divorce  case  was  on 
the  29th  of  June,  1906.  A  certified  copy  of  the  decree  in 
the  divorce  suit  shows  that  it  was  entered  June  30,  1906. 
It  also  appears  by  the  testimony  of  his  attorney  in  the  di- 
vorce case  that  the  contract  was  prepared  and  agreed  on 
between  himself  and  the  attorney  for  appellant  previous  to 
the  entry  of  the  decree  for  divorce,  but  he  does  not  remem- 
ber the  date  or  the  date  on  which  it  was  signed,  and  that 
her  attorney  has  since  died. 

The  sole  question  in  this  suit  as  presented  by  the  par- 
ties is  whether  or  not  said  contract  is  a  legal  and  binding 
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contract  upon  appellee.  It  is  claimed  that  as  the  contract 
was  entered  into  and  signed  by  the  parties  before  the  de- 
cree for  divorce  was  granted  the  same  must  be  held  illegal 
and  void  because  against  public  policy.  It  is  also  intimated 
that  there  was  no  consideration  for  the  contract,  as  there 
was  and  could  be  no  possible  legal  right  of  alimony  on  the 
part  of  appellee  due  appellant  or  that  could  thereafter  be- 
come due  to  the  appellant  from  appellee  under  any  circum- 
stances whatever,  as  he  was  entitled  to  a  divorce  on  account 
of  her  fault  and  did  obtain  a  divorce  for  such  fault  in  the 
divorce  suit.  It  is  also  argued  that  if  there  was  any  lia- 
bility on  the  part  of  appellee  for  support  and  education  of 
the  child,  this  was  a  legal  right  that  existed  independently 
of  the  contract  and  would  be  no  sufficient  consideration 
therefor.  So  far  as  the  contract  is  concerned,  it  is  based 
on  ample  consideration  independently  of  any  right  of  ap- 
pellant to  recover  alimony  for  her  own  support.  The  con- 
tract bound  appellant  to  support  their  child,  not  in  a  man- 
ner in  which  she  might  choose  to  do  and  according  to  her 
own  individual  means,  but  to  care  for,  educate  and  support 
the  child  and  provide  associates  in  accordance  with  the  way 
and  manner  in  which  he  had  been  supported,  educated  and 
had  associates  while  they  were  living  together  as  husband 
and  wife.  The  contract  specified  all  the  particulars  that 
appellee  required  with  regard  to  the  education,  care,  sup- 
port and  associations  of  the  child,  and  he  insisted  on  their 
being  carried  out  while  it  w^as  being  performed.  She  car- 
ried it  out  to  the  letter,  so  far  as  this  record  shows,  until 
after  the  child  was  twenty-one  years  of  age,  and  now,  after 
his  duty  has  ceased  to  support,  educate  and  care  for  the 
child,  he  has  refused  to  pay  her  the  balance  of  the  consid- 
eration agreed  to  be  paid  in  that  contract  for  the  unusual 
services  she  was  required  to  perform.  The  contract  is  based 
on  ample  consideration  and  it  is  not  invalid  for  want  of 
a  consideration. 
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Appellee  received  his  decree  of  divorce  solely  on  the 
charge  of  desertion.  There  is  not  a  scintilla  of  evidence 
in  this  record,  and  not  a  single  intimation,  that  he  was  not 
entitled  to  a  divorce  on  that  ground.  He  had  to  make  the 
legal  proof  or  he  could  not  have  obtained  the  divorce  on 
the  ground  of  desertion.  Appellant  testified  in  this  case 
that  she  had  not  lived  with  him  for  more  than  two  years 
prior  to  the  filing  of  his  bill  for  divorce.  There  is  no  in- 
dication in  the  whole  record  that  the  circuit  court  was  im- 
posed upon  by  any  character  of  fraud.  Everything  in  the 
record  indicates  that  that  proceeding  was  upon  the  level  and 
that  appellee  was  entitled  to  a  divorce  for  the  sole  cause 
of  desertion  on  the  part  of  appellant  for  the  full  space  of 
two  years.  Appellee  is  therefore  in  error  in  his  claim  that 
there  is  no  possible  theory  upon  which  appellant  could  have 
recovered  alimony.  This  court  held  in  the  case  of  Spitler 
V.  Spitler,  io8  111.  120,  that  under  our  statute  on  divorce 
a  wife  may  recover  permanent  alimony  against  her  husband 
in  a  suit  for  divorce  by  him  and  where  she  is  divorced  only 
upon  the  charge  of  desertion.  The  same  holding  was  made 
in  Reavis  v.  Reavis,  i  Scam.  242,  and  in  Deenis  v.  Deenis, 
79  111.  74.  There  is,  then,  absolutely  no  reason  why  appel- 
lant ought  not  to  recover  the  alimony  provided  for  by  this 
contract  except  the  bare  fact  that  the  testimony  shows  that 
the  contract  was  signed  before  the  granting  of  the  divorce. 
Had  it  been  signed  after  the  divorce  decree  was  entered,  or 
had  it  been  confirmed  by  the  decree  of  the  court  and  its 
provisions  made  a  part  of  the  decree,  there  is  no  question 
but  that  the  contract  would  have  been  a  legal  and  enforce- 
able contract.  This  whole  record  indicates  that  appellant 
is  a  high-class  woman,  and  that  is  the  estimation  that  ap- 
pellee placed  upon  her  himself  in  his  contract.  Through 
oversight  or  neglect  of  her  attorney  the  contract  was  not 
made  a  part  of  the  decree.  We  think  that,  inasmuch  as 
she  has  performed  this  contract  entirely  upon  her  part,  it 
would  be  a  most  inequitable  thing  for  appellee  to  persist  in 
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not  carrying  out  the  remainder  of  the  contract  on  his  part. 
It  is  entirely  performed  except  as  to  the  part  not  performed 
by  him. 

We  do  not  think  this  contract  is  void  because  made  prior 
to  the  decree  for  divorce.  There  are  some  States  that  hold 
through  their  courts  that  a  contract  made  between  parties 
before  a  decree  for  divorce  is  granted,  for  alimony,  is  gen- 
erally void,  and  in  Hamilton  v.  Hamilton,  89  111.  349,  this 
court  held  that  a  contract  in  some  respects  similar  to  this 
was  void  because  it  was  thought  that  to  permit  such  a  con- 
tract as  there  recited  to  be  enforced  in  the  courts  would 
open  a  door  for  the  attainment  of  divorces  by  collusion. 
We  do  not  think,  however,  that  the  contract  in  question 
ought  to  be  considered  as  on  a  par  with  the  one  in  the  case 
above  cited.  In  Bishop  on  Marriage,  Divorce  and  Separa- 
tion (vol.  I,  sec.  1278,)  it  is  stated  as  the  law  that  where 
a  separation  has  already  taken  place  between  husband  and 
wife,  or  it  is  in  agitation  and  immediately  follows,  a  pro- 
vision for  the  wife's  support,  (separate  maintenance,)  if 
on  an  adequate  consideration,  will  be  enforceable,  but  will 
not  if  made  during  cohabitation  and  no  separation  ensues. 
It  was  held  by  this  court  in  Ross  v.  Ross,  69  111.  569,  that 
where  a  husband  is  living  separate  and  apart  from  his  wife 
by  consent,  or  if  he  acquiesces  in  her  leaving  him,  he  is  liable 
for  her  necessary  support.  In  Phillips  v.  Meyers,  82  111. 
67,  it  was  held  that  where  a  husband  is  under  legal  obliga- 
tion to  support  his  wife,  an  agreement  on  his  part  to  pay 
money  to  a  trustee  for  her  use,  without  any  promise  or 
agreement  on  her  part,  is  founded  on  a  sufficient  consider- 
ation and  binding  on  him  and  enforceable  at  law.  In  Bishop 
on  Marriage,  Divorce  and  Separation  (vol.  2,  sec.  884,)  it 
is  said:  "But  if  nothing  is  done,  intended  or  adapted  to 
stimulate  the  divorce  proceeding  or  keep  any  facts  from  the 
court,  or  to  work  any  sort  of  fraud  upon  the  public  or  the 
law,  effect  will  be  given  to  such  mutual  property  or  alimony 
arrangements  as  they  may  fairly  make.    They  ought  to  lay 
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their  bargaining  before  the  tribunal,  and  if  on  inquiry  it 
finds  the  provision  for  alimony  fair  and  equitable  it  will 
enter  a  decree  pursuant  thereto."  In  IVard  v.  Goodrich,  34 
Colo.  369,  the  Supreme  Court  of  Colorado  held  that  a  con- 
tract between  husband  and  wife,  made  pending  a  suit  for 
divorce,  which  stipulates  that  the  husband  shall  pay  a  cer- 
tain sum  per  week  for  the  support  of  his  child  in  the  cus- 
tody of  the  wife,  and  which  provides  that  the  agreement 
shall  not  "abridge,  modify  or  suspend  any  rights  which  the 
parties  may  have  to  a  divorce"  or  affect  the  proceedings  in 
court,  is  not  void  as  against  public  policy. 

It  will  thus  be  seen  that  there  are  respectable  authorities 
which  hold  that  such  a  contract  as  the  one  entered  into  in 
this  case  is  not  necessarily  void  because  it  is  entered  into 
prior  to  and  pending  divorce  proceedings.  Where  it  is  ap- 
parent that  such  a  contract  is  entered  into  for  the  purpose 
of  stimulating  or  inducing  one  party  or  the  other  to  insti- 
tute divorce  proceedings,  or  that  the  same  is  for  the  purpose 
of  purchasing  a  decree  of  separation,  or  amounts  to  collu- 
sion between  the  parties  to  secure  a  decree  of  divorce,  such 
a  contract  ought  to  be,  and  is,  deemed  contrary  to  public 
policy  and  void.  As  there  is  no  indication  in  this  case  that 
any  such  fraud  or  collusion  was  practiced  or  intended,  w^e 
are  disposed  to  hold  that  the  contract  in  question  is  a  valid 
and  binding  contract,  and  that  appellee  is  bound  to  the  per- 
formance thereof  on  his  part  notwithstanding  the  fact  that 
the  appellant  did  not  testify  in  the  divorce  proceedings  and 
that  the  contract  was  made  pending  such  proceedings.  It 
would  inflict  a  very  great  wrong  upon  appellant  to  allow 
appellee  to  escape  liability  on  this  contract  which  he  has  re- 
quired her  to  perform  completely  in  the  extraordinary  man- 
ner in  which  she  has  performed  it  and  after  he  has  received 
the  full  benefit  of  the  contract. 

The  judgments  of  the  Appellate  and  county  courts  are 
reversed  and  the  cause  is  remanded  to  the  county  court. 

Reversed  and  remanded. 
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(No.  14379. — Reversed  and  remanded.) 

John  F.  McCarthy  et  al.  Appellants,  vs.  Thomas  Cain 

et  al.  Appellees. 

Opinion  filed  February  22,  ip22, 

1.  Minors — when  judgment  or  decree  against  interests  of  minor 
may  he  set  aside.  The  rule  that  a  judgment  or  decree  against  the 
interests  of  a  minor  without  a  guardian  ad  litem  to  represent  him 
is  voidable  and  may  be  set  aside  on  proper  motion  is  applicable  to 
a  case  where  the  guardian  ad  litem  appointed  makes  no  efTort  to 
protect  the  minor's  rights  against  parties  having  adverse  interests. 

2.  Same — guardian  ad  litem  must  make  some  effort  to  protect 
minor's  rights.  The  appointment  of  a  guardian  ad  litem  is  not  a 
mere  formality,  and  while  such  guardian  is  not  warranted  in  in- 
terposing useless  or  vexatious  defenses,  it  is  his  duty  to  under- 
stand the  cause  and  make  such  defenses  as  are  necessary  to  pro- 
tect the  apparently  clear  rights  of  the  ward. 

3.  Wills — when  order  denying  probate  will  be  set  aside  on  peti- 
tion of  minors.  Where  the  guardian  ad  litem  appointed  to  repre- 
sent minor  devisees  in  a  proceeding  to  probate  a  will  giving  two- 
thirds  of  the  land  to  the  minors  does  not  appear  at  the  hearing 
and  makes  no  effort  to  sustain  the  will,  an  order  refusing  probate, 
the  effect  of  which  deprives  the  minors  of  all  interest  in  the  estate, 
will  be  set  aside  upon  a  petition  of  the  minors,  by  their  next  friend, 
showing  the  facts  and  setting  up  an  apparently  meritorious  case 
in  their  favor. 

AppEai*  from  the  Circuit  Court  of  Macoupin  county; 
the  Hon.  Frank  W.  Burton,  Judge,  presiding. 

T.  K.  Rinaker,  and  Thomas  Rinaker,  for  appellants. 

Jesse  Peebles,  and  A.  H.  Bell,  for  appellees. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court: 

Joseph  Cain,  a  resident  of  Macoupin  county,  died  on 
February  25,  1920,  leaving  an  estate  consisting  of  240  acres 
of  land  and  personal  property  worth  about  $2000.  His 
heirs  were  his  brother,  Thomas  Cain,  his  sister,  Agnes  Mc- 
Carthy, and  the  five  children  of  a  deceased  sister  named 
Costello.    On  the  day  before  his  death  he  signed  an  instru- 


Feb. '22.]  McCarthy  t;.  Cain.  585 

ment  purporting  to  be  a  will,  whereby,  after  directing  the 
payment  of  his  debts  and  funeral  expenses,  he  bequeathed 
all  his  personal  property  to  his  sister,  Agnes  McCarthy, 
after  the  payment  of  $ioo  to  each  of  the  five  children  of 
his  deceased  sister.  His  real  estate  he  devised  in  two  par- 
cels to  his  nephews  John  Francis  McCarthy  and  Joseph 
Thomas  McCarthy,  who  were  the  sons  of  his  sister,  Ag- 
nes, and  were  sixteen  and  seventeen  years  old,  respectively, 
and  any  other  real  estate  which  he  might  own  at  his  death 
he  directed  should  be  divided  between  fhese  two  nephews 
equally.  He  appointed  his  sister  executrix  without  bond. 
This  instrument  was  filed  in  the  county  court  on  March  i, 
1920,  and  on  March  4,  1920,  Agnes  McCarthy  filed  a  peti- 
tion for  its  probate.  On  a  hearing  on  March  29  probate 
was  refused.  On  January  11,  192 1,  a  petition  was  filed  in 
the  county  court  of  Macoupin  county  by  John  F.  McCarthy 
and  Joseph  T.  McCarthy  by  their  next  friend,  John  Mc- 
Carthy, who  was  their  father,  to  vacate  and  set  aside  the 
order  refusing  probate  on  the  ground  of  fraud,  accident 
and  mistake,  alleging  that  that  order  was  a  fraud  on  the 
rights  of  such  infant  petitioners,  because  it  was  a  result  of 
the  testimony  of  the  subscribing  witnesses,  who  failed  to 
understand  and  appreciate  the  meaning  of  the  questions  put 
to  them  concerning  the  execution  of  the  will,  in  that  they 
understood  the  questions  put  to  them  concerning  the  sanity 
of  the  testator  to  require  positive  answers  as  to  actual  san- 
ity and  not  merely  their  opinion  as  to  such  sanity;  that  the 
witnesses  at  the  time  of  the  execution  of  the  will  believed 
the  testator  was  of  sound  mind,  capable  of  transacting  ordi- 
nary business,  and  that  he,  in  fact,  did  then  know  what  his 
property  consisted  of  and  to  whom  he  wanted  it  to  go  upon 
his  death;  that  their  guardian  ad  litem  was  not  present  at 
the  hearing  and  did  not  participate  in  it ;  that  had  he  done 
so  or  taken  an  appeal  proper  evidence  could  have  been  pro- 
duced to  protect  the  rights  of  the  petitioners,  and  that  the 
failure  of  the  guardian  ad  litem  to  properly  protect  their 
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interests  by  cross-examination,  appeal  or  otherwise,  consti- 
tuted fraud  upon  them  and  the  court.  This  petition  was 
accompanied  by  affidavits  of  both  the  subscribing  witnesses 
to  the  will  sustaining  the  allegations  of  the  petition  as  to 
them,  and  the  affidavits  of  four  other  persons  who  were 
well  acquainted  with  the  testator  and  stated  that  he  was  of 
sound  mind  and  memory  and  capable  of  transacting  ordi- 
nary business.  The  petition  was  dismissed  by  the  county 
court  on  March  8,  and  an  appeal  was  taken  to  the  circuit 
court,  where  the  petition  was  amended  so  as  to  aver  that 
after  the  refusal  of  the  county  court  to  admit  the  will  to 
probate,  the  petitioners'  mother,  Agnes  McCarthy,  had  pre- 
pared a  bond  to  take  an  appeal  to  the  circuit  court  but  was 
unable  to  procure  sureties  upon  the  bond,  the  amount  of 
which  had  been  fixed  at  $2000,  and  that  she  was  by  the  per- 
suasion and  solicitation  of  her  brother  induced  to  enter  into 
an  agreement  with  him  whereby  she  agreed  to  take  no  ap- 
peal in  the  matter  of  the  probate  of  the  will.  All  of  these 
actions,  the  petitioners  say,  were  hostile  to  their  interests 
and  due  to  the  ignorance  and  the  misinformation  of  their 
mother  and  her  inability  to  properly  care  for  and  pro- 
tect their  rights  in  the  premises.  The  stipulation  between 
Thomas  Cain  and  Agnes  McCarthy  was  filed  with  the 
amendment  to  the  petition,  and  after  reciting  that  the  pur- 
ported will  was  offered  for  probate  and  rejected  and  no  ap- 
peal had  been  taken  to  that  time,  April  16,  1920,  it  recited, 
also,  that  Mrs.  McCarthy  had  filed  a  petition  claiming  to  be 
the  owner  of  an  interest  in  some  cattle  which  had  been  ap- 
praised as  the  property  of  the  estate,  which  petition  was 
pending,  and  that  she  and  Thomas  Cain,  who  had  been  ap- 
pointed administrator  of  the  estate,  desired  to  adjust  all  con- 
troversies growing  out  of  the  matter  without  unnecessary 
litigation  or  expense,  and  therefore  agreed  that  Mrs.  Mc- 
Carthy should  dismiss  her  petition  concerning  the  matter  of 
the  cattle  and  should  not  perfect  any  appeal  or  institute  any 
proceedings  in  any  court  concerning  the  probate  of  the  will 
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but  that  the  property  of  the  estate  should  be  divided  as 
intestate  property,  and  that  Thomas  Cain  should  remain 
administrator  of  the  estate  and  the  estate  should  be  admin- 
istered as  though  Joseph  Cain  had  died  intestate,  witli  the 
following  exceptions :  First,  the  note  for  the  sum  of  $1000 
payable  to  Mrs.  McCarthy,  on  which  Thomas  Cain  was 
surety,  should  be  paid  by  the  administrator  out  of  the  estate, 
and  he  was  to  allow  a  claim  against  the  estate  for  that  pur- 
pose. In  addition  to  this  he  should  pay  to  Mrs.  McCarthy 
one-half  the  net  proceeds  of  the  sale  of  the  cattle  described 
in  the  petition  which  Mrs.  McCarthy  filed  in  the  county 
court,  and  that  the  payment  of  the  note  and  one-half  of  the 
proceeds  of  the  cattle  should  be  a  complete  settlement  of 
all  matters  in  difference  between  the  parties,  and  no  other 
claims  for  services  should  be  presented  against  the  estate 
by  Mrs.  McCarthy  or  any  of  the  members  of  her  family, 
and  costs  of  the  litigation  already  incurred  should  be  paid 
out  of  the  estate.  At  the  September  term,  192 1,  of  the  cir- 
cuit court  additional  affidavits  were  filed  in  support  of  the 
petition,  and  on  motion  of  the  respondents  the  transcript 
of  the  testimony  of  the  subscribing  witnesses  taken  before 
the  county  court  was  permitted  to  be  filed.  The  petitioners 
moved  for  leave  to  produce  in  open  court  the  subscribing 
witnesses  to  the  execution  of  the  will,  but  the  court  denied 
this  motion,  and  Thomas  Cain  having  moved  to  dismiss  the 
petition,  his  motion  was  allowed  and  the  petition  was  dis- 
missed at  the  costs  of  John  McCarthy,  the  next  friend.  The 
petitioners  have  appealed  from  this  order. 

No  complaint  is  made  that  the  order  denying  probate 
of  the  will  was  not  in  regular  form  or  that  the  court  had 
not  jurisdiction  of  the  subject  matter  or  the  parties.  If 
the  petitioners  had  been  adults  they  would  have  no  ground 
for  relief  from  the  order,  but  they  were  infants, — ^the  ob- 
jects of  the  special  care  of  the  court, — and  their  claim  is 
that  by  reason  of  the  fact  that  the  interest  of  their  mother, 
the  petitioner  who  presented  the  will  for  probate,  was  ad- 
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verse  to  the  probate  of  the  will  and  to  their  interests,  the 
fact  that  the  gfuardian  ad  litem  who  was  appointed  to  rep- 
resent them  did  nothing  to  protect  their  interests,  and  the 
fact  that  the  witnesses  to  the  will,  whose  examination  and 
cross-examination  was  conducted  by  persons  interested  in 
preventing  probate  of  the  will,  were  misled  as  to  the  char- 
acter of  the  opinion  required  of  them  as  to  the  sanity  of 
the  testator,  the  proceeding  constituted  a  fraud  upon  the 
petitioners  and  upon  the  court.  The  petition  charges  that 
the  petitioners  were  not  represented  on  the  hearing,  that  the 
guardian  ad  litem  was  not  present  and  did  not  participate 
in  it,  and  the  affidavit  of  the  official  court  reporter  who 
reported  the  evidence  on  the  hearing  was  that  she  did  not 
see  the  guardian  ad  litem  in  the  court  room  on  that  day. 
A  judgment  or  decree  against  a  minor  without  the  ap- 
pointment of  a  guardian  ad  litem  to  represent  him  in  the 
suit  is  voidable  and  may  be  set  aside  by  a  proper  motion 
made  in  the  court  where  the  judgment  or  decree  was  ren- 
dered and  the  minor  allowed  to  make  his  defense,  and  this 
may  be  done  at  a  term  subsequent  to  that  in  which  the  judg- 
ment or  decree  was  rendered.  (Simpson  v.  Simpson,  273 
111.  90;  Peak  V.  Shasted,  21  id.  137;  Hall  v.  Davis,  44  id. 
494;  White  V.  Kilmartin,  205  id.  525.)  In  the  case  last 
cited  it  was  held  to  be  error  to  dismiss  a  bill  to  contest  a 
will  without  appointing  a  guardian  ad  litem  for  minor  de- 
fendants whose  interests  are  the  same  as  that  of  the  com- 
plainants and  who  were  defaulted,  and  it  was  said:  "We 
have  repeatedly  held  that  where  a  guardian  ad  litem  is  ap- 
pointed whose  interests  are  in  any  manner  hostile  to  the 
interest  of  the  minor  such  appointment  is  reversible  error." 
In  Stum  V.  Stunz,  131  111.  210,  it  is  said  to  be  "the  duty 
of  the  guardian  ad  litem,  when  appointed,  to  examine  into 
the  case  and  determine  what  the  rights  of  his  wards  are 
and  what  defense  their  interest  demands  and  to  make  such 
defense  as  the  exercise  of  care  and  prudence  will  dictate. 
He  is  not  required  to  make  a  defense  not  warranted  by 
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law  but  should  exercise  that  care  and  judgment  that  reason- 
able and  prudent  men  exercise,  and  submit  to  the  court  for 
its  determination  all  questions  that  may  arise  and  take  its 
advice  and  act  under  its  direction  in  the  steps  necessary 
to  preserve  and  secure  the  rights  of  the  minor  defendants. 
The  guardian  ad  litem  who  perfunctorily  files  an  answer  for 
his  ward  and  then  abandons  the  case  fails  to  comprehend 
his  duties  as  an  officer  of  the  court."  This  seems  to  have 
been  the  course  pursued  by  the  guardian  ad  litem  in  this 
case.  It  was  his  duty,  as  was  further  said  in  the  case  just 
cited,  to  have  understood  the  cause  and  the  rights  of  the 
parties  and  to  have  called  the  attention  of  the  court  to  them. 
While  the  guardian  ad  litem  will  not  be  warranted  in  in- 
terposing useless  or  vexatious  defenses,  the  law  contemplates 
a  defense  in  fact  so  far  as  necessary  to  protect  the  rights 
and  interests  of  the  ward. 

The  appointment  of  a  guardian  ad  litem  is  not  a  mere 
formality,  and  unless  it  is  so,  no  reason  can  be  given  for 
setting  aside  the  judgment  or  decree  against  a  minor  with- 
out the  appointment  of  a  guardian  ad  litem  to  represent  him 
in  the  suit  which  is  not  equally  applicable  to  a  judgment 
where  a  guardian  ad  litem  has  been  appointed  but  has  wholly 
failed  to  represent  the  minor  in  the  suit  and  has  permitted 
judgment  to  be  entered  against  him  without  presenting  any 
defense  or  taking  any  action  to  protect  the  minor's  inter- 
ests. It  is  not  a  sufficient  answer  to  say  that  the  record 
shows  that  the  court  appointed  a  guardian  ad  litem,  when 
the  proof  shows  that  beyond  the  naked  appointment  noth- 
ing whatever  was  done  to  call  the  rights  of  the  minors  to 
the  attention  of  the  court,  to  present  their  interests  and 
claim  for  them  such  protection  as  under  the  law  they  were 
entitled  to.  In  this  case  more  than  four-fifths  of  the  es- 
tate consisted  of  real  estate  and  the  will  devised  it  all  to 
these  two  minors.  The  petition  for  probate  was  presented 
by  their  mother,  who  would  inherit  one-third  of  the  estate 
if  the  will  was  not  admitted  to  probate.    The  probate  was 
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opposed  by  their  uncle,  Thomas  Cain,  who  would  also  in- 
herit one-third  of  the  estate.  The  minors  themselves  were 
not  heirs  of  their  uncle,  the  testator.  The  witnesses  to  the 
will  were  examined  in  chief  and  were  then  cross-examined 
by  Thomas  Cain,  the  uncle.  No  examination  or  cross-ex- 
amination was  attempted  in  the  interest  of  the  infants.  It 
appears  from  the  affidavits  of  the  witnesses  attached  to  the 
petition  that  they  misunderstood  the  meaning  of  the  ques- 
tions put  to  them  on  the  hearing  as  to  the  testamentary 
capacity  of  Joseph  Cain,  and  understood  those  questions  to 
be  as  to  the  actual  sanity  or  insanity  of  the  testator  rather 
than  to  the  opinion  and  best  judgment  of  the  witnesses,  and 
that  they  then  honestly  believed,  and  still  believe,  that  at 
the  time  Joseph  Cain  made  his  will  he  was  of  sound  mind 
and  memory.  Had  the  guardian  ad  litem  performed  his 
duty  at  the  hearing  the  will  might  or  might  not  have  been 
admitted  to  probate,  but  the  case  of  the  minors  who  were 
interested  would  have  been  presented  to  the  court  and 
their  rights  and  interests  protected,  and  this  was  not  done. 
Everybody  in  court  was  hostile  to  the  minors.  The  guard- 
ian ad  litem  abandoned  the  conduct  of  the  hearing  to  the 
two  heirs,  who  would  receive  two-thirds  of  the  estate  if 
the  will  was  not  admitted  to  probate,  and  made  no  effort 
to  represent  the  minors,  with  the  result  that  they  lose  the 
240  acres  of  land  devised  to  them  while  those  to  whom  the 
guardian  ad  litem  surrendered  the  hearing  profit  to  the  ex- 
tent of  two-thirds  of  their  loss.  In  view  of  all  the  cir- 
cumstances in  the  case,  the  order  denying  probate  of  the 
will  should  be  set  aside  and  a  hearing  had  upon  the  petition 
to  probate  it,  at  which  the  interests  of  the  minors  shall  re- 
ceive actual  consideration  and  protection. 

The  judgments  of  the  circuit  court  and  the  county  court 
will  be  reversed  and  the  cause  remanded  to  the  county  court, 
with  directions  to  hear  the  petition  for  the  probate  of  the 
will  upon  its  merits. 

Reversed  and  remanded,  with  directions. 
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(  No..  14261. — ^Judgment  affi  rmed. ) 
The  PEOPI.E  ex  rel,  E.  W.  Loehr,  County  Collector,  Appel- 
lee, vs.  The  Missouri  Pacific  Rah^road  Company, 

Appellant. 

Opinion  filed  February  22,  jp22. 

1.  Taxes — when  failure  to  extend  tax  in  portion  of  school  dis- 
trict does  not  vitiate  entire  tax.  Where  a  community  high  school 
district  lying  in  two  counties  has  properly  levied  a  tax  in  both  coun- 
ties, the  failure  of  the  county  clerk  of  one  county  to  extend  the  tax 
against  the  property  in  that  portion  of  the  district  in  his  county 
will  not  vitiate  the  tax  in  the  entire  district,  and  under  section  277 
of  the  Revenue  act  the  tax  which  should  have  been  extended  against 
the  omitted  property  may  be  added  to  the  tax  on  such  property  in 
a  subsequent  year.  (Vittum  v.  People,  183  111.  154,  and  People  v. 
Noyes,  295  id.  355,  distinguished.) 

2.  Same — extension  of  tax  by  county  clerk  is  merely  a  formal 
step  to  collect  the  tax.  It  is  the  levy  which  creates  the  tax,  and 
the  extension  by  the  county  clerk  is  merely  a  formal  step  neces- 
sary to  enable  the  authorities  to  collect  the  tax. 

Appeai,  from  the  County  Court  of  Monroe  county;  the 
Hon.  Henry  Schneider,  Judge,  presiding. 

Josiah  Whitnei<,  and  J.  W.  Rickert,  (Edward  J. 
White,  and  L.  O.  Whitnei<,  of  counsel,)  for  appellant. 

Roy  E.  Gauen,  State's  Attorney,  and  A.  C.  Boi^unger, 
for  appellee. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court: 

Community  High  School  District  No.  58  of  Monroe 
county  was  organized  in  April,  1920,  and  embraced,  with 
other  territory,  sections  31  and  32,  township  i,  north, 
range  10,  west,  which  lay  partly  in  Monroe  county  and 
partly  in  St.  Clair  county,  and  sections  33,  34,  35  and  36 
of  the  same  township  and  range,  which  lay  entirely  in 
St.  Clair  county.    The  county  superintendent  of  schools  of 
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Monroe  county  immediately  caused  a  certificate  to  be  filed 
with  the  county  clerks  of  the  counties  of  St.  Clair  and  Mon-. 
roe  describing  the  territory  included  in  district  No.  58.  In 
July,  1920,  Community  High  School  District  No.  195  of 
St.  Clair  county  was  organized,  and  there  were  included 
within  its  boundaries  all  of  sections  33,  34,  35  and  36  and 
that  part  of  sections  31  and  32  which  lay  in  St.  Clair  county. 
In  August,  1920,  the  county  superintendents  of  schools  of 
the  counties  of  Monroe  and  St.  Clair  entered  into  an  agree- 
ment by  which  they  undertook  to  change  the  boundaries  of 
these  districts  by  taking  from  district  No.  58  and  adding  to 
district  No.  195  that  part  of  the  six  sections  which  lies  in 
St.  Clair  county,  and  a  copy  of  such  agreement  was  filed 
with  the  county  clerk  of  St.  Clair  county.  There  was  ab- 
solutely no  authority  in  law  for  such  an  agreement,  and 
both  parties  agree  that  the  attempted  change  in  bound- 
aries was  illegal  and  void.  The  board  of  education  of  Com- 
munity High  School  District  No.  58  duly  ascertained  the 
amount  of  money  required  for  the  purposes  of  the  district 
for  the  school  year  1920-21  and  caused  to  be  filed  proper 
certificates  of  tax  levy  with  the  township  treasurer,  who  in 
turn  returned  the  certificates  within  the  time  required  by 
law,  to  the  county  clerks  of  the  counties  of  Monroe  and 
St.  Clair.  Because  of  the  agreement  of  the  county  superin- 
tendents of  schools  on  file  in  his  office,  the  county  clerk  of 
St.  Clair  county  did  not  extend  the  tax  of  Community  High 
School  District  No.  58  against  that  part  of  the  six  sections 
which  lay  in  St.  Clair  county.  The  assessed  value  of  prop- 
erty in  that  part  of  district  No.  58  which  lies  in  St.  Clair 
county  was  $208,345,  ^^^  ^^^  assessed  value  of  all  property 
in  said  district  was  $1,876,689.  As  a  result  of  the  failure 
of  the  county  clerk  of  St.  Clair  county  to  extend  the  tax 
against  the  lands  in  St.  Clair  county,  the  owners  of  property 
in  that  part  of  district  No.  58  paid  no  tax  for  the  benefit 
of  the  district  for  the  year  1920,  and  it  is  contended  that 
the  rate  of  taxation  of  appellant's  property  and  of  all  other 
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property  in  the  district  was  higher  than  it  would  have  been 
if  the  tax  had  been  extended  against  the  omitted  sections, 
and  that  appellant  was  called  upon  to  pay  more  taxes  in 
said  school  district  than  it  otherwise  would  have  been  re- 
quired to  pay.  The  total  taxes  levied  against  appellant's 
property  located  in  the  school  district  in  Monroe  county  is 
$1190.54,  which  it  is  agreed  is  $30.14  in  excess  of  what 
it  would  have  been  had  the  tax  been  extended  against  the 
omitted  lands.  On  the  application  of  the  county  collector 
in  the  county  court  of  Monroe  county  judgment  was  ren- 
dered against  the  property  of  appellant  for  the  amount  of 
tax  extended,  less  the  excess,  or  $1160.40,  together  with 
interest,  penalties  and  costs,  and  it  has  appealed. 

Both  parties  agree  that  the  sole  question  in  this  case  is 
whether  the  failure  of  the  county  clerk  of  St.  Clair  county 
to  extend  the  tax  against  that  part  of  the  six  sections  lo- 
cated in  St.  Clair  county  invalidates  the  entire  tax  or  the 
excess,  only.  Appellant  contends  that  the  entire  tax  is  void 
for  the  reason  that  it  is  denied  the  protection  guaranteed 
to  it  by  the  provisions  of  sections  9  and  10  of  article  9 
of  the  constitution,  which  require  that  all  taxes  levied  by 
municipal  corporations  shall  be  uniform  in  respect  to  per- 
sons and  property  within  the  jurisdiction  of  the  body  im- 
posing the  same.  Appellee  contends  that  the  county  court 
properly  reduced  the  taxes  against  appellant's  property  to 
the  amount  that  appellant  ought  legally  to  pay,  and  that 
the  school  district  cannot  be  legally  denied  judgment  for 
such  amount  because  of  the  failure  of  the  county  clerk 
of  St.  Clair  county  to  extend  the  tax  against  the  lands  in 
St.  Clair  county  and  that  no  constitutional  rights  of  appel- 
lant have  been  violated. 

It  is  necessary  to  the  maintenance  of  established  govern- 
ment that  the  power  and  authority  to  levy  and  collect  taxes 
be  safeguarded,  and  it  is  right  and  just  to  the  tax-payer 
that  all  persons  and  property  should  bear  the  burden  of 
taxation  equally.     Absolute  uniformity  is,  of  course,  im- 
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possible.  The  administration  of  tax  laws  is  necessarily  en- 
trusted to  men,  and  men  are  not  infallible.  They  are  liable 
to  frequent  mistakes  of  fact  and  errors  of  judgment.  Ex- 
perience teaches  us  that  it  is  impossible  to  have  the  tax 
laws  executed  so  as  to  prevent  any  inequality  and  injustice, 
and  where  these  results  have  been  produced  by  favoritism 
or  fraud  or  intentional  misconduct  the  courts  have  always 
granted  relief.  On  the  other  hand,  if  accidental,  uninten- 
tional or  erroneous  omissions  from  taxation  of  persons  or 
property  that  should  be  taxed,  occurring  through  the  negli- 
gence or  default  or  mistaken  judgment  of  officials  to  whom 
the  execution  of  the  taxing  laws  is  entrusted,  should  be 
held  to  vitiate  the  whole  tax,  then  the  power  to  tax  is,  in 
effect,  destroyed.  Though  the  burden  of  those  paying  taxes 
may  sometimes  be  temporarily  increased  by  such  omission, 
it  is  absolutely  essential  to  the  continuation  of  government 
that  the  rule  be  established  that  this  omission  will  not  make 
void  the  entire  tax. 

The  provisions  of  the  constitution  of  1848  with  respect 
to  uniformity  of  taxation  were  substantially  the  same  as 
those  of  the  present  constitution.  In  a  long  line  of  deci- 
sions, beginning  in  1859,  this  court  has  held  that  mere 
omission  to  tax  certain  items  or  pieces  of  property  within 
a  taxing  district  will  not  vitiate  the  whole  tax.  In  Merritt 
V.  Parriss,  22  111.  303,  it  was  contended  that  a  school  tax 
was  void  for  the  reason  that  some  of  the  persons  in  the 
district  liable  to  taxation,  as  well  as  a  portion  of  the  tax- 
able property  situated  in  the  district,  were  not  assessed,  and 
that  the  tax  was  therefore  not  uniform.  In  passing  on  that 
contention  this  court  said :  "It  is  first  urged  that  this  levy 
is  not  warranted  by  tlie  constitution  because  it  is  not  uni- 
form as  to  persons  and  property  within  the  jurisdiction  of 
the  corporate  body  imposing  the  tax.  The  constitution,  in 
its  application  to  the  various  departments  of  the  govern- 
ment and  to  individual  rights,  must  receive  such  a  construc- 
tion as  to  give  it  a  practical  operation.    It  must  be  so  ap- 
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plied  as  to  promote  and  eflfect  the  objects  of  its  adoption 
and  not  to  defeat  the  end  for  which  it  was  established. 
Equality  is  provided  for,  both  as  to  persons  and  property, 
in  the  levy  and  collection  of  all  taxes  by  the  constitution, 
whether  for  State  or  other  purposes,  and  to  hold  that  the 
omission  to  assess  an  individual  or  to  assess  property  liable 
to  taxation  under  the  revenue  laws  will  render  the  whole 
tax  levied  under  that  assessment,  to  the  extent  of  the  reve- 
nue of  which  it  forms  a  part,  to  be  void,  instead  of  accom- 
plishing the  object  of  the  constitution  would  only  render  its 
provisions  authorizing  the  collection  of  revenue  inopera- 
tive. If  the  omission  to  assess  an  individual  or  to  assess 
property  liable  to  assessment  would  render  the  whole  dis- 
trict school  tax  void,  it  would  for  the  same  reason  render 
the  whole  township,  county  and  State  levies  equally  so  when 
made  by  the  same  officer  assessing  for  each  of  them.  These 
taxes  are  all  levied  on  the  assessment  made  by  the  town- 
ship or  county  assessor,  and  if  his  omission  to  assess  prop- 
erty destroys  the  equality  of  the  entire  tax  of  the  district 
it  has  the  same  eflfect  upon  the  State,  county  and  township 
tax,  as  the  omitted  property  is  liable  to  be  assessed  for  all 
of  these  purposes,  and  its  omission  increases  the  burthen 
of  other  tax-payers  to  the  extent  of  the  amount  it  would 
have  yielded.  The  framers  of  the  constitution  could  not 
have  designed  that  such  an  omission  should  avoid  the  tax 
levied  upon  the  property  which  is  regularly  assessed.  They 
intended  to  require,  and  did  require,  that  the  law  should 
provide  for  a  uniform  mode  of  assessment  and  collection, 
which  would  not  sanction  exemptions  from  the  burthens  of 
taxation,  and  they  imposed  the  duty  upon  the  officers  act- 
ing under  the  revenue  laws  of  executing  them  fairly  and 
impartially,  but  it  never  could  have  been  intended  that  their 
omissions  should  render  the  whole  tax  void  and  to  suspend 
the  collection  of  the  revenue.  If  an  officer  willfully  and 
corruptly  or  from  gross  negligence  were  to  make  such  omis- 
sions he  would  doubtless  be  liable  to  make  compensation  in 
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damages  to  those  suffering  injury."  To  tlie  same  effect  is 
Schofield  V.  Watkins,  22  111.  66,  decided  at  the  same  term. 

Discussing  a  similar  question  in  Dunham  v.  City  of  Chi- 
cago, 55  111.  357,  it  is  said :  "That  a  statute  which  in  terms 
or  by  necessary  implication  authorized  the  omission  of  real 
or  personal  property  in  the  city  so  as  to  destroy  the  uni- 
formity in  respect  to  persons  and  property  within  the  juris- 
diction of  the  city  required  by  the  fifth  section  of  the  ninth 
article  of  the  constitution  of  1848  would  be  void  there  can 
be  no  doubt,  but  the  position  that  it  lies  with  ministerial 
officers  to  defeat  the  collection  of  taxes  by  such  omissions, 
whether  made  willfully  or  from  carelessness,  is  not  tenable. 
Such  officers  may  make  themselves  amenable  to  the  law  for 
misconduct  in  office  but  cannot  thus  stop  the  wheels  of  gov- 
ernment." This  case  is  cited  with  approval  in  First  Nat. 
Bank  V.  Smith,  65  111.  44,  decided  after  the  adoption  of 
the  constitution  of  1870. 

In  People  v.  Lots  in  Ashley,  122  111.  297,  this  court  said : 
"The  omission  to  assess  others  liable  to  taxation  or  to  as- 
sess portions  of  their  property,  or  the  assessment  of  the 
property  of  others  at  less  than  its  fair  cash  value,  while  it 
may  cause  the  tax-payer  whose  property  is  assessed  at  its 
fair  cash  value  to  bear  an  undue  portion  of  the  public  bur- 
den will  not  affect  the  validity  of  the  tax."  To  the  same 
effect  is  Spencer  &  Gardner  v.  People,  68  111.  510.  The 
Supreme  Courts  of  other  States  with  statutory  and  consti- 
tutional limitations  similar  to  ours  have  adopted  the  same 
rule.  Auditor  General  v.  Sage  Land  and  Improvement  Co. 
129  Mich.  182,  88  N.  W.  468;  Chicago  and  Northwestern 
Railway  Co,  v.  State,  128  Wis.  553,  108  N.  W.  557;  Doty 
Lumber  and  Shingle  Co.  v.  Lewis  County,  60  Wash.  428, 
III  Pac.  562. 

In  the  case  at  bar  the  tax  levy  was  made  by  the  action  of 
the  board  of  education  and  the  certificate  of  tax  levy  was 
properly  filed  with  the  county  clerks  of  the  two  counties  in 
which  the  district  lay.    After  the  tax  levy  is  made  by  the 
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proper  taxing  authorities  it  is  an  asset  of  the  municipality 
levying  the  tax,  and  the  tax  may  be  anticipated  to  the  ex- 
tent of  seventy-five  per  cent  of  the  total  amount  of  the  tax 
levy  and  may  be  spent  before  the  tax  is  actually  extended 
or  collected.  It  is  the  levy  which  creates  the  tax,  and  the 
extension  by  the  county  clerk  is  merely  a  formal  step  nec- 
essary to  enable  the  authorities  to  collect  the  tax.  The  leg- 
islature recognized  that  a  situation  like  the  one  before  us 
might  arise,  and  so  it  provided  by  section  277  of  the  Reve- 
nue act  that  if  a  tax  on  property  liable  to  taxation  is  pre- 
vented from  being  collected  for  any  year  or  years  by  rea- 
son of  any  erroneous  proceeding  or  other  cause,  the  amount 
of  such  tax  or  assessment  which  such  property  should  have 
paid  may  be  added  to  the  tax  on  such  property  for  any  sub- 
sequent year.  While  the  tax-payers  of  the  district  who  paid 
their  tax  levied  in  1920  may  have  been  compelled  to  pay 
more  tax  than  they  would  have  been  required  to  pay  had  all 
the  property  in  the  district  borne  its  proper  share  of  the 
burden,  the  burden  of  these  tax-payers  will  be  lessened  in 
some  subsequent  year  if  the  taxing  authorities  collect  the 
tax  due  from  the  omitted  property,  and  the  burden  of  tax- 
ation will  be  thereby  equalized  among  the  persons  and  the 
property  of  the  district. 

We  have  received  no  aid  from  the  brief  of  counsel  for 
appellee.  What  argument  they  have  made  is  based  on  Vit- 
turn  V.  People,  183  111.  154,  which  is  not  in  point.  As  we 
understand  the  opinion  in  that  case,  all  the  property  of  the 
school  district  was  assessed  and  a  levy  was  made  against 
all  the  property  and  the  tax  extended  against  all  the  prop- 
erty. The  error  in  that  case  was  the  failure  to  correctly 
ascertain  the  rate  per  cent  to  be  extended  against  the  prop- 
erty which  had  been  legally  assessed  for  taxation  in  the 
district,  and  not  that  property  legally  liable  to  pay  taxes 
had  been  omitted  by  the  county  clerk  in  extending  the  tax. 

Appellant  relies  on  our  decision  in  People  v.  Noyes,  295 
111.  355.    The  decision  in  that  case  was  based  on  the  hold- 
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ing  that  the  taxing  officials  had  not  levied  a  tax  on  a  large 
part  of  the  property  in  the  district.  That  case  is  distin- 
guished from  the  case  at  bar  for  the  reason  that  the  omis- 
sion in  the  instant  case  was  to  extend  the  tax,  it  being 
admitted  by  both  parties  that  the  tax  was  properly  levied. 

Appellee  does  not  question,  by  cross-error  or  otherwise, 
the  action  of  the  county  court  in  reducing  the  tax  levied 
against  appellant's  property  from  $1 190.54  to  $1 160.40,  and 
its  action  in  that  regard  is  not  before  us  for  review. 

The  judgment  of  the  county  court  is  affirmed. 

Judgment  affirmed. 


(No.  14225. — Reversed  and  remanded.) 

The  Taylor  Coal  Company,  Plaintiff  in  Error,  vs.  The; 
Industrial  Commission  et  al. — (W.  E.  Padgett,  De- 
fendant in  Error.) 

Opinion  filed  February  22,  ip22, 

1.  Workmen's  compensation — objection  that  stenographic  re- 
port was  not  filed  in  time  cannot  be  first  raised  in  Supreme  Court. 
An  objection  to  the  jurisdiction  of  the  Industrial  Commission  on 
the  ground  that  the  stenographic  report  of  the  hearing  before  the 
arbitrator  was  not  filed  with  the  Industrial  Commission  in  the  time 
required  by  statute  cannot  be  raised  for  the  first  time  in  the  Su- 
preme Court. 

2.  Same — what  determines  whether  injury  arises  out  of  employ- 
ment. For  an  injury  to  arise  out  of  the  employment  the  accident 
must  have  had  its  origin  in  some  risk  in  connection  with  the  em- 
ployment and  there  must  be  some  causal  relation  between  the  em- 
ployment and  the  injury,  and  while  it  is  not  necessary  that  the  in- 
jury be  one  which  ought  to  have  been  foreseen,  it  must  be  one 
which  after  the  event  may  be  seen  to  have  had  its  origin  in  the 
nature  of  the  employment. 

3.  Same — when  injury  resulting  from  quarrel  arises  out  of  em- 
ployment. An  injury  to  a  foreman  who  was  shot  by  an  employee 
with  whom  he  had  a  quarrel  in  regard  to  his  docking  the  employee 
as  to  his  work  arises  out  of  and  in  the  course  of  the  employment 
of  the  foreman,  and  his  employer  is  liable  under  the  Compensa- 
tion act. 
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4.  Same — when  question  of  constitutionality  of  Compensation, 
act  cannot  be  raised.  Parties  who  appear  before  the  Industrial 
Commission  and  present  evidence  on  the  merits  of  the  case  with- 
out objection,  cannot  thereafter,  in  the  circuit  court,  question  the 
jurisdiction  of  the  commission  on  the  ground  that  the  Compensa- 
tion act  is  unconstitutional. 

5.  Same — finding  of  permanent  injury  must  be  a  legitimate  con- 
clusion from  the  competent  evidence.  The  evidence  upon  which 
the  Industrial  Commission  bases  its  findings  of  a  permanent  in- 
jury should  not  be  a  mere  conjecture  or  surmise  but  should  be  a 
legitimate  conclusion  from  the  competent  evidence  before  it. 

6.  Constitutional  law — constitutional  question  is  waived  if 
not  raised  at  earliest  opportunity.  Any  question  as  to  the  valid- 
ity of  a  statute  is  waived  by  participating,  without  objection,  in 
litigation  which  by  fair  inference  acknowledges  the  validity  of  the 
act,  and  one  who  regards  his  constitutional  right  as  invaded  must 
raise  his  objection  at  the  earliest  opportunity  or  it  is  waived. 

Writ  of  Error  to  the  Circuit  Court  of  Williamson 
county;  the  Hon.  D.  T.  Hartwell,  Judge,  presiding. 

Denison  &  S  FILLER,  for  plaintiff  in  error. 

George  R.  Stone,  and  W.  R.  Kee,  for  defendant  in 
error. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

W.  E.  Padgett,  a  married  man  forty  years  of  age  and 
having  a  wife  and  two  children,  both  under  sixteen  years 
of  age,  was  acting  as  top  foreman  at  the  mine  of  plaintiff 
in  error  on  August  14,  1918,  when  he  was  shot  and  injured 
by  an  employee  of  plaintiff  in  error.  Compensation  was 
awarded  Padgett  by  the  arbitrator.  That  award  was  con- 
firmed by  the  Industrial  Commission  and  a  judgment  was 
entered  by  the  circuit  court  sustaining  the  award,  and  the 
case  has  been  brought  here  by  writ  of  error  for  further 
review. 

Notice  of  the  decision  of  the  arbitrator,  dated  Febru- 
ary 26,  1920,  was  given  to  the  parties  by  the  commission. 
The  petition  for  review  was  filed  with  the  Industrial  Com- 
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.mission  March  4,  1920,  and  a  transcript  of  the  evidence  was 
filed  with  the  commission  June  26,  1920.  The  decision 
on  review  by  the  Industrial  Commission  was  dated  August 
II,  1920,  five  extensions  after  that  date  being  granted  by 
the  order  of  the  Industrial  Commission.  The  circuit  court 
confirmed  the  finding  of  the  Industrial  Commission  in  June, 
192 1.  It  is  argued  that  the  record  shows  that  no  agreed 
statement  of  facts  or  stenographic  report  was  filed  with  the 
commission  within  fifty  days  after  the  plaintiff  in  error 
received  notice  from  the  commission  of  the  filing  of  the 
award,  and  that  the  stenographic  report  of  additional  pro- 
ceedings before  the  commission  on  review  was  not  filed 
within  twenty  days  after  the  plaintiff  in  error  received  no- 
tice or  within  thirty  days  after  such  twenty  days.  Under 
the  reasoning  of  this  court  in  O'Donnell  Teaming  Co.  v. 
Industrial  Com,  {ante,  p.  479,)  Chicago-Sandoval  Coal  Co. 
V.  Industrial  Com.  {ante,  p.  389,)  and  Pocahontas  Mining 
Co.  V.  Industrial  Com.  {ante,  p.  462,)  defendant  in  error  can 
not  for  the  first  time  raise  that  question  in  this  court. 

It  was  stipulated  in  the  case  that  the  claimant  earned 
$1248  yearly,  or  $24  per  week,  and  that  he  and  the  coal 
company  were  operating  under  and  subject  to  the  provi- 
sions of  the  Workmen's  Compensation  act  on  August  14, 
19 18.  It  appears  from  the  evidence  that  on  that  date  Pad- 
gett was  acting  as  top  foreman  of  plaintiff  in  error  at  mine 
No.  5,  which  position  he  had  held  only  four  or  five  days, 
having  been  dock  boss  for  some  time  previous  to  that ;  that 
on  that  date,  between  1 1 130  and  1 2  :oo  o'clock,  while  he 
was  on  his  way  down  from  the  tipple  going  to  the  office 
to  eat  his  lunch,  which  he  had  with  him,  he  met  Mose  Sweet, 
a  miner,  who  was  then  going  home.  A  dispute  arose  be- 
tween them  as  to  penalty  on  docking  that  had  been  imposed 
by  Padgett  upon  Sweet  as  to  his  work  some  three  weeks 
previous.  It  would  appear  that  Sweet  claimed  that  he  had 
been  wrongfully  docked  by  Padgett  for  his  work  on  the 
day  in  question.    Following  this  statement  there  was  some 
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discussion  and  dispute  between  them,  and  Padgett  testified 
that  he  thought  Sweet  had  a  gun  and  was  fearful  he  was 
going  to  be  shot;  that  he  struck  Sweet  and  then  turned 
and  ran  hurriedly  towards  the  office,  and  Sweet  shot  him 
through  the  arm,  just  below  the  shoulder ;  that  he  had  never 
known  Sweet  previous  to  this  time.  There  was  some  tes- 
timony by  other  employees  of  plaintiff  in  error,  but  most 
of  them  agree  that  the  dispute  arose  over  the  alleged  action 
of  Padgett  in  docking  Sweet  as  to  his  work.  There  is  also 
some  evidence  on  the  part  of  certain  witnesses  that  Padgett 
had  injured  his  arm  and  hand  in  previous  fights  with  other 
persons  before  this  trouble;  that  he  had  a  stiff  elbow  as 
well  as  an  injured  knuckle,  and  that  he  had  said  at  differ- 
ent times  that  his  right  arm  was  not  as  good  as  before  he 
had  these  fights.  Padgett  admitted  that  he  had  injured  a 
knuckle  of  the  third  finger  of  the  right  hand  previous  to 
this  shooting.  There  was  also  some  testimony  on  the  part 
of  one  or  two  witnesses  that  Padgett  hit  Sweet  with  a  black- 
jack or  billy  before  Sweet  shot  him.  The  evidence  showed 
that  he  was  injured  by  a  38-caliber  revolver  bullet,  and 
the  Industrial  Commission  found  that  he  had  sustained  a 
thirty-three  and  one-third  per  cent  permanent  loss  of  the 
use  of  his  right  arm. 

Counsel  for  plaintiff  in  error  argue  that  this  accident 
did  not  arise  out  of  and  in  the  course  of  the  employment. 
This  court  has  had  the  question  of  disputes  or  fights  between 
employees  under  discussion  in  several  cases  as  to  whether 
or  not  the  injury  arose  out  of  and  in  the  course  of  the 
employment,  and  all  these  decisions  agree  that  the  accident, 
to  be  within  the  Compensation  act,  must  have  had  its  origin 
in  some  risk  in  connection  with  the  employment,  and  that 
no  fixed  rule  to  determine  what  is  a  risk  of  the  employ- 
ment can  be  established ;  that  whether  the  injury  arose  out 
of  the  employment  must  depend  on  whether  there  was  some 
causal  relation  between  the  employment  and  the  injury,  and 
while  it  is  not  necessary  that  the  injury  be  one  which  ought 
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to  have  been  foreseen  or  expected,  it  must  be  one  which 
after  the  event  may  be  seen  to  have  had  its  origin  in  the 
nature  of  the  employment.  (Swift  &  Co.  v.  Industrial 
Com.  287  111.  564,  and  cases  there  cited.  To  the  same  ef- 
fect see  City  of  Chicago  v.  Industrial  Com.  2^2  111.  406, 
and  Chicago,  Rock  Island  and  Pacific  Rail-way  Co,  v.  In- 
dustrial Com.  288  id.  126.)  We  do  not  think  there  is  any 
different  conclusion  reached  in  the  reasoning  of  this  court 
in  Marion  County  Coal  Co.  v.  Industrial  Com.  292  111.  463. 
On  the  facts  in  this  case,  under  these  authorities,  it  seems 
clear  that  the  dispute  arose  out  of  and  in  the  course  of  the 
employment  of  Padgett,  and  that  for  the  accident  arising 
out  of  this  dispute  plaintiff  in  error  was  rightly  held  liable 
by  the  Industrial  Commission. 

Plaintiff  in  error  argues  that  the  Workmen's  Compensa- 
tion act  is  unconstitutional,  and  that  therefore  the  Industrial 
Commission  and  the  court  had  no  authority  to  make  the 
award  in  question  in  favor  of  Padgett.  This  court  has  fre- 
quently held  that  a  person  may  waive  the  right  to  raise  a 
constitutional  objection  for  his  personal  benefit;  that  the 
right  to  question  the  validity  of  a  statute  may  be  waived 
either  by  act  or  omission.  It  may  be  by  participating  in 
litigation  which  by  fair  inference  acknowledges  the  validity 
of  the  statute,  or  by  a  course  of  conduct  which  shows  an 
intention  to  waive  any  question  as  to  the  validity  of  the 
statute,  or  where  it  would  be  unjust  to  others  to  permit  ob- 
jection afterward  to  be  made.  The  general  nile  is,  that  it 
is  the  duty  of  a  person,  whenever  he  regards  his  constitu- 
tional right  as  invaded,  to  raise  an  objection  at  the  earliest 
fair  opportunity,  and  the  failure  to  do  so  amounts  to  a 
waiver  of  the  right.  (See  the  reasoning  of  this  court  in 
Shoal  Creek  Coal  Co.  v.  Industrial  Com.  300  111.  551, 
Chicago-Sandoval  Coal  Co.  v.  Industrial  Com.  supra,  and 
Pocahontas  Mining  Co.  v.  Industrial  Com.  supra,  and  au- 
thorities cited  in  those  cases.)  Plaintiff  in  error  first  raised 
the  question  as  to  the  constitutionality  of  the  Workmen's 
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Compensation  act  when  the  case  reached  the  circuit  court. 
Both  parties  appeared  before  the  Industrial  Commission  and 
presented  evidence  on  the  merits  without  objection  as  to 
the  jurisdiction,  hence  they  cannot  raise  the  constitutional 
question  as  to  such  jurisdiction. 

The  finding  of  the  Industrial  Commission  was  that 
Padgett  has  been  permanently  injured  and  the  award  was 
made  in  accordance  with  that  view.  We  do  not  think  the 
record  shows,  satisfactorily,  that  Padgett  is  permanently  in- 
jured. Dr.  Gardner  testified  that  there  was  no  permanent 
injury.  Dr.  Black  testified  that  at  the  date  of  the  hearing 
on  review  Padgett  had  a  partial  wrist  drop  and  a  partial 
paralysis  of  the  extensor  muscles  of  the  forearm  and  that 
there  was  a  lack  of  feeling  in  the  arm ;  that  he  could  not 
say  whether  the  condition  would  improve  or  get  worse  in 
the  future.  There  was  some  testimony  to  the  effect  that 
Padgett's  right  arm  was  normal  except  as  to  the  finger  on 
the  right  hand,  the  injury  to  which,  the  testimony  tends  to 
show,  was  the  result  of  a  prior  injury.  Padgett  testified 
before  the  commission  and  showed  his  elbow  and  shoulder, 
stating  that  he  had  a  wrist  drop.  Beyond  doubt  the  evi- 
dence upon  which  the  Industrial  Commission  bases  its  con- 
clusion as  to  a  permanent  injury  should  not  be  a  mere  con- 
jecture or  surmise  but  should  be  a  legitimate  conclusion 
from  the  competent  evidence  before  it.  Under  this  rule  the 
evidence  does  not  support  the  finding  that  there  was  a  per- 
manent injury. 

For  the  reason  that  the  permanent  character  of  the  in- 
jury is  not  satisfactorily  shown  in  the  evidence  the  judg- 
ment of  the  circuit  court  will  be  reversed  and  the  cause 
remanded  to  that  court,  with  directions  to  set  aside  the  find- 
ing of  the  Industrial  Commission,  and  for  such  further  pro- 
ceedings as  may  be  provided  by  statute. 

Reversed  and  remanded,  with  directions. 
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(No.  14091. — Reversed  and  remanded.) 

Emii<y  H.  S^wy,  Appellee,  vs.  Georgia  Litti^s  Smith, 

Trustee,  Appellant. 

Opinion  filed  February  22, 1^22. 

1.  Ejectment — what  testimony  of  plaintiff  is  incompetent  as 
against  a  devisee.  Where  a  plaintiff  in  ejectment  claims  under 
a  deed  and  the  defendant  claims  as  a  devisee  of  the  grantor,  the 
plaintiff  is  not  competent  to  testify  to  conversations  she  had  with 
the  grantor  as  to  his  depositing  the  deed  with  a  third  person  for 
her  nor  to  the  contents  of  a  letter  from  him  referring  to  the  deed. 

2.  Deeds — when  deeds  are  not  delivered  to  grantees.  Where  a 
grantor  conveys  his  property  to  one  who  holds  it  as  trustee  with- 
out any  written  declaration  of  trust  but  upon  the  verbal  under- 
standing that  he  will  make  deeds  to  whomsoever  the  grantor  may 
direct,  the  delivery  of  such  deeds  by  the  trustee  to  the  original 
grantor  is  not  a  delivery  to  the  grantees  named  therein. 

3.  Same — delivery  to  third  person  without  directions  does  not 
constitute  delivery  to  grantee.  The  delivery  of  a  deed  to  a  third 
person  as  the  grantor's  agent,  without  any  direction  to  deliver  to 
the  grantee,  does  not  constitute  a  delivery. 

4.  Same — to  constitute  a  delivery  grantor  must  indicate  inten- 
tion to  vest  title  in  the  grantee.  While  no  particular  form  is  pre- 
scribed for  the  delivery  of  a  deed,  it  is  essential  that  the  grantor 
shall  indicate  unequivocally  by  words  or  deeds,  or  both,  that  he 
parts  with  control  of  the  instrument  for  the  purpose  of  investing 
the  grantee  with  the  title. 

5.  Same — what  is  necessary  to  constitute  delivery  in  escrow  un- 
til death  of  grantor,  A  deed  may  be  delivered  in  escrow  to  a  per- 
son other  than  the  grantee,  to  be  delivered  to  the  grantee  upon  the 
death  of  the  grantor,  and  such  a  delivery  will  be  sufficient  to  con- 
vey the  title;  but  there  must  be  an  actual  delivery  and  a  loss  of 
dominion  and  control  by  the  grantor  over  the  instrument. 

6.  Same — when  burden  is  on  the  grantee  to  prove  delivery  in 
escrow  upon  condition.  The  fact  that  a  deed  was  not  in  the  pos- 
session of  the  grantee  until  after  the  grantor's  death  but  was  in 
the  possession  of  a  third  person  makes  a  prima  facie  case  against 
the  delivery  of  the  deed  even  though  the  third  person  afterward 
delivered  it  to  the  grantee,  and  if  the  delivery  to  the  third  person 
was  a  good  delivery  in  escrow  upon  condition,  it  is  incumbent  upon 
the  grantee  to  overcome  the  prima  facie  case  against  delivery  by 
showing  what  the  condition  was  and  that  it  had  been  complied  with. 
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7.  Same — when  deed  deposited  with  custodian  is  not  effective  as 
a  conveyance.  A  deed  deposited  in  a  bank,  with  no  instructions 
and  no  authority  to  the  depositary  to  deliver  it  to  anyone  or  to 
open  it  or  to  do  anything  with  it,  and  which  remains  accessible 
to  the  grantor,  is  not  effectually  delivered  to  the  grantee  named  in 
the  instrument,  and  where  the  grantor  remains  in  possession  of 
the  property  and  exercises  dominion  over  it  until  his  death  the 
grantee  cannot  maintain  ejectment  against  the  grantor's  devisee, 
who  is  in  possession  after  the  grantor's  death. 

AppiSAi,  from  the  Circuit  Court  of  Sangamon  county; 
the  Hon.  E.  S.  Smith,  Judge,  presiding. 

Barbkr  &  Barber,  for  appellant. 

C.  F.  Mortimer,  and  Edmund  Burke,  for  appellee. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

From  a  judgment  in  an  action  of  ejectment  in  the  cir- 
cuit court  of  Sangamon  county  in  favor  of  the  plaintiff  for 
the  possession  of  the  premises  in  controversy,  Georgia  Lit- 
tle Smith,  one  of  the  defendants,  has  appealed. 

It  was  stipulated  that  the  parties  both  claimed  through 
Gershom  J.  Little,  who  acquired  title  on  November  3,  1908. 
On  April  13,  19 10,  he  conveyed  the  premises  and  others, 
subject  to  a  mortgage  for  $5000,  to  Warren  E.  Lewis  by 
warranty  deed,  which  was  recorded  on  April  11,  191 1.  The 
grantee  never  had  possession  or  claimed  any  interest  in  the 
property  but  accepted  the  title  merely  for  the  accommoda- 
tion of  Little.  He  testified  that  after  the  execution  of  the 
deed  to  himself  his  recollection  was  that  he  executed  a  deed 
to  somebody  and  delivered  it  to  Little,  and  that  later  that 
deed  was  brought  back  and  in  lieu  of  it  he  executed  two 
other  deeds  making  a  division  of  the  property,  part  in  one 
deed  and  part  in  another,  and  delivered  those  deeds  to  Lit- 
tle, though  he  did  not  remember  the  names  of  the  grantees. 
The  deed  under  which  the  appellee  claims  is  a  quit-claim 
deed  dated  July  18,  19 10,  from  Warren  E.  Lewis  and  wife, 
describing  the  premises  in  controversy,  in  which  the  name 
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of  Emily  H.  Selby  appeared  as  grantee  in  Little's  handwrit- 
ing. On  the  hearing  Lewis  testified,  with  the  deed  before 
him,  that  the  name  of  the  grantee  appeared  to  have  been 
typewritten,  but  he  could  not  tell  what  the  typewritten  name 
was,  and  he  was  not  positive  to  whom  the  second  deed  was 
made.  He  did  not  know  when  the  name  "Emily  Selby"  was 
written  in  or  whether  it  was  written  after  the  deed  left  his 
hands.  The  deed  never  came  to  the  possession  of  the  ap- 
pellee. It  was  produced  on  the  trial  from  the  possession  of 
Pascal  E.  Hatch  in  answer  to  a  subpoena.  He  was  secretary 
of  the  First  Trust  and  Savings  Bank  of  Springfield  and 
had  had  business  dealings  with  Little  for  many  years.  Lit- 
tle left  with  him  for  safekeeping  a  sealed  envelope,  in  which 
was  another  envelope  which  was  not  sealed  but  contained  a 
third  envelope,  on  which  was  written  in  Little's  handwrit- 
ing, "Dr.  E.  H.  Selby,  Suite  400,  No.  100  State  St.,  Chi- 
cago."  This  third  envelope  was  sealed  and  contained  the 
quit-claim  deed  from  Lewis  to  the  appellee,  together  with 
the  following  unsigned  letter,  which  was  typewritten,  ex- 
cept the  name  "Emily  H.  Selby"  in  Little's  handwriting: 

"Springfield,  Illinois,  April  6th,  ipii. 

"My  Dear  Friend — Efftily  H.  Selby :  Enclosed  you  will  find  deed 
to  No.  436  and  No.  438  North  5th  street,  this  city.  I  have  stipu- 
lated at  my  sister's  house,  next  door  north,  shall  ftirnish  steam 
heat  and  hot  water  for  said  house  so  long  as  you  pay  one-half  the 
expense  of  running  said  furnaces  and  the  said  buildings  remain  on 
said  lots. 

"With  love,  I  am  yours  respectfully," 

There  was  also  in  the  second  envelope,  which  was  un- 
sealed, another  envelope  containing  a  quit-claim  deed  from 
Warren  E.  Lewis  to  Fannie  L.  Smith,  together  with  a  let- 
ter addressed  to  "Mrs.  Fannie  L.  Smith."  The  papers  con- 
tained in  the  last  mentioned  envelope  were  delivered  after 
Little's  death  to  the  attorneys  for  Mrs.  Fannie  Little 
Smith  and  Mrs.  Georgia  Little  Smith  at  the  request  of 
Mrs.  Georgia  Little  Smith.  The  outside  envelope,  which 
is  exhibit  i,  bore  the  indorsement  in  Little's  handwriting, 
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"P.  E.  Hatch  from  G.  J.  Little,  Nov.  12/15."  Also  an 
indorsement  in  Hatch's  handwriting:  "Left  by  G.  J.  Lit- 
tle, 5/8/18,  contents  unknown. — No  receipt."  The  un- 
sealed envelope  which  was  inside  the  first  envelope  bore 
the  address,  "Mr.  Pascal  E.  Hatch,  Secretary  First  Trust 
and  Savings  Bank,  Springfield,  Illinois,"  and  the  notation, 
"436-502  North  5th  St."  It  also  bore  in  Hatch's  hand- 
writing the  memorandum,  "$7000  fire  insurance,  Pascal  E. 
Hatch,  trustee. — Policies  are  with  Franklin  Ridgely  and 
are  payable  to  him  as  his  interest  may  appear."  Hatch 
never  learned  the  contents  of  the  package  during  Little's 
lifetime.  He  testified  that  he  judged  from  the  notation  on 
exhibit  i  that  it  had  been  left  with  him  on  November  12, 
191 5,  and  afterward  taken  away  by  Little  and  again  left 
on  May  8,  19 18.  This  was  his  inference  from  the  notation. 
Little  gave  him  no  directions.  As  far  as  he  was  instructed 
he  was  merely  holding  it  for  Little.  He  also  testified  in 
regard  to  the  deed  that  the  name  of  the  grantee,  both  in 
the  body  of  the  deed  and  the  indorsements  on  the  back, 
was  in  Little's  handwriting ;  that  an  erasure  had  been  made 
in  both  places  where  the  name  of  the  grantee  appears. 
S.  D.  Scholes,  a  lawyer  in  Springfield,  who  had  had  busi- 
ness relations  with  Little  for  about  twenty  years,  testified 
that  Little  told  him  about  two  years  before  his  death  that 
he  had  deeded  some  property  on  North  Fifth  street  to  Miss 
Selby  and  his  sister,  Mrs.  Fannie  Little  Smith.  This  is  all 
the  competent  evidence  bearing  upon  the  delivery  of  the 
deed  under  which  the  appellee  claims  title. 

Little  was  married  in  1872  and  lived  with  his  wife  un- 
til her  death,  in  191 5.  He  died  on  March  16,  1919,  leav- 
ing no  widow  but  leaving  appellant  his  only  heir,  to  whom 
by  his  will  he  devised  all  his  property  as  trustee,  and  since 
his  death  she  has  continued  in  the  exclusive  possession  of 
the  property.  Mrs.  Fannie  Little  Smith  is  referred  to  in 
the  evidence  as  his  adopted  sister.  The  appellee,  Emily  H. 
Selby,  is  not  related  to  him  either  by  blood  or  marriage. 
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She  was  born  in  1859  and  about  1880  went  with  her  family 
to  board  at  Little's,  where  she  boarded  until  1892,  when  she 
went  to  Chicago,  where  she  has  lived  for  many  years.  She 
is  an  osteopathic  physician.  She  was  offered  as  a  witness, 
and  over  the  objections  of  the  appellant  testified  to  receiv- 
ing a  letter  in  Little's  handwriting  enclosed  in  an  envelope 
addressed  to  her  at  her  office  in  Chicago,  post-marked  April 
16,  191 1,  in  which  occurred  the  sentence,  "Your  papers  are 
with  P.  E.  Hatch,  Scc'y  First  Trust  and  Savings  Bank." 
She  also  testified  that  in  tlie  last  talk  she  had  with  Little 
he  told  her  that  those  papers  were  still  witli  Hatch, — in 
case  of  his  death  to  go  to  Hatch  for  them;  that  he  had 
frequently  said  this  before, — that  the  deed  to  this  property 
was  with  Hatch.  A  codicil  dated  February  7,  1894,  to  a 
will  executed  by  Little,  the  signature  to  which  the  appellee 
testified  was  in  his  handwriting,  was  introduced  in  evidence, 
directing  the  testator's  executor  to  pay  to  appellee  $5000 
out  of  such  life  insurance  on  his  life  as  might  be  collected 
by  his  executors.  Little  was  continuously  in  possession  of 
the  property,  renting, 'managing  and  controlling  it  until  his 
death,  after  the  execution  of  the  deed  by  Lewis  as  before. 

The  testimony  of  the  appellee  was  incompetent.  The 
appellant  defended  as  the  devisee  of  Gershom  J.  Little,  and 
the  appellee  was  therefore  prohibited  by  the  statute  from 
testifying  to  any  fact  occurring  before  his  death,  with  the 
exceptions  mentioned  in  the  statute,  none  of  which  are  ap- 
plicable to  her. 

A  delivery  is  necessary  to  the  validity  of  a  deed.  The 
legal  title  to  the  property  in  controversy  was  in  Warren  E. 
Lewis,  but  the  whole  equitable  interest  was  in  Gershom  J. 
Little.  Lewis  held  the  title  merely  as  Little's  agent  or  trus- 
tee, and  Little  had  the  right  to  control  the  title  and  require 
its  conveyance  to  him  if  he  desired.  So  far  as  appears 
there  was  no  written  declaration  of  the  trust.  But  that  was 
no  obstacle  to  its  enforcement, — at  any  rate  so  long  as  Lewis 
made  no  objections.     He  did,  in  accordance  with  Little's 
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direction,  execute  a  deed  to  some  third  person  and  deliv- 
ered it  to  Little,  who  was  the  sole  beneficial  owner  of  the 
property.  The  deed  was  not  effectual  to  convey  the  title 
to  the  appellee  by  reason  of  its  delivery  to  Little.  The  de- 
livery of  a  deed  to  a  third  person  as  the  grantor's  agent, 
without  any  direction  to  deliver  to  the  grantee,  does  not  con- 
stitute a  delivery.  (Lange  v.  Cullinan,  205  111.  365;  Bar- 
rows  V.  Barrows,  138  id.  649.)  There  is  no  evidence  to 
indicate  that  Little  was  the  agent  of  the  appellee,  and  no 
competent  evidence  that  she  then,  or  at  any  other  time 
during  Little's  life,  had  knowledge  of  the  existence  of 
the  deed.  A  deed  may  be  delivered  to  a  stranger  for  the 
grantee  although  without  authority,  and  the  grantee  may 
afterward  ratify  the  delivery,  but  there  was  no  delivery  to 
Little  for  the  grantee.  He  was  the  owner  of  the  property, 
and  Lewis  in  making  the  deed  was  simply  acting  as  Little's 
agent.  Lewis  placed  the  deed  in  Little's  possession,  not  as 
a  delivery  to  the  grantee  but  that  Little  might  himself  de- 
liver the  deed,  if  he  desired,  to  whom  and  when  and  upon 
such  terms  as  he  chose.  There  is  nothing  to  indicate  that 
it  was  intended  that  the  deed  should  take  effect  by  a  deliv- 
ery to  Little,  and  it  is  not  claimed  that  it  did  do  so.  If 
that  were  so  all  the  evidence  in  regard  to  the  deposit  with 
Hatch  was  useless.  The  case  was  tried  upon  the  theory  of 
a  subsequent  delivery  by  Little  to  the  appellee.  The  evi- 
dence fails  to  show  any  such  delivery.  While  no  particu- 
lar form  is  prescribed  for  the  delivery  of  a  deed,  it  is  essen- 
tial that  the  grantor  shall  indicate  unequivocally,  by  words 
or  deeds,  or  both,  that  he  loses  the  control  of  the  instrument 
for  the  purpose  of  investing  the  grantee  with  the  title.  A 
deed  may  be  delivered  in  escrow  to  a  person  other  than 
the  grantee,  to  be  delivered  to  the  grantee  upon  the  death 
of  the  grantor,  and  such  a  delivery  will  be  sufficient  to  con- 
vey  the  title,  but  there  must  be  an  actual  delivery  and  a 
loss  of  dominion  and  control  by  the  grantor  over  the  instru- 
ment.    Lange  v.  Cullinan,  supra;   Provart  v.  Harris,  150 


560  Selby  v.  Smith.  [301  111. 

111.  40;  Dagley  v.  Black,  197  id.  53;  Stevens  v.  Stevens, 
256  id.  140 ;  Hoyt  v.  Northup,  id.  604 ;  Mosier  v.  Osborn, 
284  id.  141 ;   Weber  v.  Brak,  289  id.  564. 

The  fact  that  a  deed  was  not  in  the  possession  of  the 
grantee  until  after  the  grantor's  deatli  but  was  in  the  pos- 
session of  a  third  person  makes  a  prima  facie  case  against 
the  delivery  of  the  deed  even  though  the  third  person  after- 
ward delivered  it  to  the  grantee.  If  there  was,  in  fact,  a 
good  delivery  of  the  deed  to  the  grantee  because  it  had  been 
delivered  to  the  third  person  in  escrow  upon  condition,  it  is 
incumbent  upon  the  grantee  to  overcome  the  prima  facie 
case  against  delivery  by  showing  what  the  condition  was 
and  that  it  had  been  complied  with.  {Scott  v.  Cornell,  295 
III.  508. )  Where  a  deed  has  been  delivered  by  the  grantor 
to  a  depositary  to  be  kept  until  the  grantor's  death  and  then 
delivered  to  the  grantee,  and  the  grantor's  intention  at  the 
time  is  to  part  with  all  right  to  the  custody  or  control  of 
the  deed  and  to  have  it  take  effect  as  a  conveyance,  this 
will  constitute  a  good  delivery  which  a  subsequent  change 
of  intention  on  the  part  of  the  grantor  will  not  affect.  He 
will  have  no  right  to  receive  the  deed  from  the  custodian, 
and  the  custodian  will  have  no  right  to  surrender  it  to  him 
but  must  hold  it  for  the  benefit  of  the  grantee.  (Moore 
V.  Downing,  289  111.  612;  Deitz  v.  Deitz,  295  id.  552.) 
The  grantee  has  a  right  to  have  the  deed  remain  in  the 
possession  of  the  custodian  until  the  grantee  becomes  en- 
titled to  it,  and  while  the  deed  is  not  operative  to  convey 
the  title  until  the  happening  of  the  event  upon  which  the 
grantee  is  to  become  entitled  to  the  possession  of  the  deed, 
when  that  event  occurs  the  deed  will  convey  the  title,  and 
the  death  in  the  meantime  of  neither  the  grantor  nor  the 
grantee  will  defeat  the  delivery.  {Hudson  v.  Hudson,  287 
111.  286.)  In  the  case  of  Sexton  v.  Merchants  Loan  and 
Trust  Co.  257  111.  551,  Patrick  J.  Sexton,  on  the  eve  of 
his  departure  for  Europe  delivered  to  Rev.  Hugh  Smyth, 
a  friend,  a  sealed  package  bearing  an  indorsement  that  it 
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should  be  opened  only  on  Sexton's  death  but  containing  no 
instructions.     Smyth  knew  nothing  about  the  package  or 
its  contents.     After  Sexton's  death,  which  occurred  in  a 
few  weeks,  the  package  was  opened  and  found  to  contain 
a  deed  to  Sexton's  brother  for  certain  property  in  Chicago, 
together  with  Sexton's  will  and  various  other  deeds  and 
papers.     It  was  held  that  the  giving  of  the  package  could 
not  be  regarded  as  a  delivery  of  the  deed  because  there 
were  no  instructions,  express  or  implied,  to  deliver  it  to 
the  grantee  at  any  time.    In  this  case  the  envelope  contain- 
ing the  deed,  together  with  the  other  papers  enclosed,  was 
not  delivered  to  Hatch  to  be  delivered  to  the  grantee  after 
the  death  of  Little  or  upon  the  happening  of  any  other 
event.    The  package  was  simply  deposited,  with  no  instruc- 
tions and  no  authority  to  the  depositary  to  deliver  it  to 
anyone  or  to  open  it  or  to  do  anything  with  it     He  was 
not  told  what  the  contents  were.    He  knew  nothing  about 
it.    Little  might  have  called  for  it  at  any  time  and  Hatch 
would  have  rightfully  returned  it  to  him, — would  have  had 
no  right  to  refuse  to  do  so.    In  fact,  he  did  return  the  pack- 
age to  Little  if  his  inference  from  the  indorsement  on  the 
package  is  correct  that  it  had  been  delivered  to  him  on 
November  12,  1915,  and  returned  to  him  on  May  8,  1918. 
Whatever  may  have  been  Little's  intention  in  regard  to  the 
deed,  it  is  manifest  that  he  never  did  deliver  it     He  re- 
tained control  of  it  until  his  death.     He  continued  in  pos- 
session of  the  property,  receiving  the  rents  and  offering  to 
sell  it,  and  exercised  dominion  and  control  over  it  the  same 
after  the  execution  of  the  deed  as  before. 

Since  the  appellee  failed  to  show  any  title  to  the  prop- 
erty it  is  unnecessary  to  consider  the  other  questions  raised 
by  the  appellant. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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(No.  14302. — Reversed  and  remanded.) 
The  PEOPI.E  ex  rel.  J.  T.  Cox,  County  Collector,  Appellee, 

vs.  James  L.  Freeman,  Appellant. 

Opinion  filed  February  22,  1^22. 

1.  Special  assessments — valid  ordinance  is  the  basis  of  every 
assessment.  A  valid  ordinance  must  be  the  basis  of  every  special 
assessment,  and  if  the  ordinance  is  void  the  county  court  has  no 
jurisdiction  to  confirm  the  assessment,  but  it  is  only  where  the 
ordinance  exceeds  the  power  of  the  city  council  or  the  conditions 
necessary  for  its  enactment  have  not  been  observed  that  the  ordi- 
nance will  be  void. 

2.  Same — when  question  of  insufficiency  of  ordinance  cannot  be 
raised.  On  application  for  judgment  against  land  for  a  delinquent 
special  assessment,  an  objection  based  upon  the  alleged  insufficiency 
of  the  ordinance  is  a  collateral  attack  on  the  judgment  of  confirma- 
tion, which  cannot  be  made  except  for  want  of  jurisdiction,  which 
must  appear  on  the  face  of  the  record. 

3.  Same — when  misdescription  in  ordinance  does  not  render  it 
void.  A  slight  vagueness  in  the  description  of  one  terminus  of  the 
improvement,  which  is  not  of  a  character  to  mislead  the  property 
owner  or  persons  desiring  to  bid  for  the  construction  of  the  work, 
does  not  render  the  ordinance  void  so  as  to  deprive  the  county  court 
of  jurisdiction  to  confirm  the  assessment. 

4.  Same — municipality  may  improve  public  highway  acquired  by 
use.  Where  the  public  has  acquired  an  easement  by  fifteen  years' 
use  of  a  road  as  a  public  highway  within  a  municipality,  the  city 
or  village  may  improve  the  roadway  as  a  public  street  by  special 
assessment  proceedings. 

5.  Same — objection  that  improvement  is  partly  on  private  prop- 
erty must  be  made  on  application  to  confirm  assessment.  An  ob- 
jection that  the  improvement  was  constructed  partly  on  private 
property,  to  which  the  municipality  had  not  acquired  title,  must  be 
made  on  the  application  to  confirm  the  assessment  and  cannot  be 
made  on  the  application  for  judgment  for  the  delinquent  assessment. 

6.  Same — identity  of  improvement  is  settled  upon  hearing  on 
certificate  of  completion  of  work.  Any  question  as  to  whether  the 
improvement  as  actually  constructed  is  the  same  as  described  in 
the  ordinance  is  adjudicated  by  the  county  court  when  it  approves 
the  certificate  of  completion  of  the  work  upon  the  petition  of  the 
board  of  local  improvements,  and  such  question  cannot  afterwards 
be  raised  in  the  proceeding  to  collect  a  delinquent  assessment. 
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7.  Same — filing  of  delinquent  list  five  days  before  term  is  not 
essential  to  jurisdiction.  The  filing  of  the  delinquent  list  five  days 
before  the  terra  of  court  to  which  application  is  made  for  judg- 
ment and  sale  is  directory,  only,  and  compliance  with  that  require- 
ment is  not  essential  to  the  jurisdiction  of  the  court. 

8.  Same — return  need  not  be  made  to  county  collector  on  or 
before  first  day  of  April.  The  return  of  the  delinquent  list  by  the 
collector  of  special  assessments  need  not  be  made  to  the  county 
collector  on  or  before  the  first  day  of  April,  as  such  date  refers 
to  the  delinquency  and  not  to  the  return. 

9.  Same — when  objection  to  notice  of  application  for  judgment 
for  delinquent  assessment  is  waived.  A  property  owner  who  files 
objections  to  the  merits  of  the  county  collector's  application  for 
judgment  for  delinquent  assessments  waives  any  objection  that  the 
notice  of  the  application  is  insufficient  because  not  properly  certified. 

10.  Same — organization  of  municipality  cannot  be  questioned  in 
proceeding  to  collect  delinquent  assessments.  A  municipality  which 
has  claimed  and  exercised  for  many  years  the  corporate  franchise 
authorized  by  the  Cities  and  Villages  act  of  1872  is  a  de  facto  cor- 
poration, and  the  question  of  the  legality  of  its  organization  can 
not  be  raised  on  an  application  for  judgment  for  taxes  but  only  by 
quo  warranto  proceedings. 

11.  Same — judgment  for  delinquent  assessment  will  be  reversed 
if  not  in  proper  form.  The  statute  does  not  authorize  the  entry 
of  a  personal  judgment  against  an  objector,  and  where  a  judgment 
against  property  for  a  delinquent  special  assessment  is  vague  and 
uncertain  and  includes  a  personal  judgment  for  costs,  it  will  be 
reversed  and  the  cause  will  be  remanded  for  the  purpose  of  en- 
tering a  proper  judgment. 

Appeai,  from  the  County  Court  of  Crawford  county; 
the  Hon.  John  C.  MAxwEiyiy,  Judge,  presiding. 

Chari.es  H.  HoiyT,  for  appellant. 

Chari^es  E.  Jones,  State's  Attorney,  and  Wesner  & 
Wesner,  for  appellee. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court: 

To  the  application  of  the  county  collector  of  Crawford 
county  for  judgment  and  order  of  sale  against  his  lots  in 
the  village  of  Palestine  for  the  construction  of  a  street  im- 
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provement,  James  L.  Freeman  objected  and  has  appealed 
from  the  judgment  overruling  his  objections. 

Objector's  principal  objection  was,  in  substance,  that 
the  ordinance  for  the  construction  of  the  improvement  was 
void  because  it  did  not  specifically  describe  the  proposed  im- 
provement.   The  ordinance  was  for  the  paving  and  drain- 
ing of  a  portion  of  Walnut  street  and  Main  street,  and  the 
objection  made  to  the  sufficiency  of  its  description  of  the 
improvement  concerned  the  portion  at  the  north  end  of  the 
improvement.    Main  street  is  a  north  and  south  street  run- 
ning through  the  village.     Walnut  street  is  on  the  north 
side  of  the  village.     As  laid  out  on  the  original  plat  the 
two  streets  met  at  right  angles.     The  portion  of  the  ordi- 
nance which  describes  the  place  of  beginning  of  the  improve- 
ment provides  that  "said  pavement  shall  be  of  the  width  of 
thirty  feet,  including  curb,  from  the  north  corporate  lim- 
its of  said  village  at  the  south  end  of  said  public  road  ex- 
tending north  from  said  village  between  said  sections  34 
and  35,  and  running  thence  on  said  Walnut  street  along 
the  roadway  of  said  Walnut  street  to  said  Main  street,  and 
from  thence  south  on  said  Main  street,"  etc.    The  evidence 
shows  that  for  twenty-five  or  thirty  years  the  travel  along 
Main  street  and  Walnut  street,  instead  of  passing  around 
the  corner,  went  in  a  diagonal  line  from  a  point  a  short 
distance  south  of  the  intersection  of  the  two  streets  north- 
east to  the  north  and  south  road  crossing  lot  4  in  the  vil- 
lage and  cutting  off  a  small  part  of  the  northwest  corner 
of  that  lot,  which  was  entirely  on  the  northwest  side  of 
the  traveled  line.    The  improvement  was  constructed  on  this 
line.    Section  3  of  the  ordinance  provided  that  the  improve- 
ment should  be  constructed  in  accordance  with  the  plans 
and  profiles  on  file  in  the  office  of  the  village  clerk  and 
referred  to  for  more  certainty  and  made  a  part  of  the  or- 
dinance.    These  plans  and  profiles  show  the  improvement 
running  in  a  southwest  direction  from  the  south  end  of  the 
north  and  south  road  across  lot  4  to  Main  street  and  thence 
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south  on  Main  street.  The  appellant  objected  in  the  county 
court  to  the  confirmation  of  the  assessment,  but  made  no 
objection  there  to  the  description  of  the  character,  kind 
and  location  of  the  improvement.  His  objections  referred 
to  the  amount  of  the  assessment,  to  the  proportionate  dis- 
tribution upon  the  different  pieces  of  propeity  assessed  and 
the  distribution  between  the  public  and  property  assessed, 
and  to  the  paving  with  concrete  instead  of  brick. 

The  improvement  was  constructed  on  the  line  indicated 
on  the  plans  in  the  clerk's  office  referred  to  by  the  ordi- 
nance, and  after  its  completion  the  board  of  local  improve- 
ments issued  its  certificate  of  completion,  and  upon  the  peti- 
tion of  the  board  the  certificate  was  approved  by  the  county 
court.  The  appellant  made  no  objection  to  the  order  ap- 
proving the  certificate  and  did  not  appear  on  the  hearing. 

It  has  been  frequently  held  that  a  valid  ordinance  must 
be  the  basis  of  every  special  assessment,  and  if  the  ordi- 
nance which  is  the  foundation  of  the  proceeding  is  void  the 
county  court  has  no  jurisdiction  to  confirm  the  assessment. 
The  Local  Improvement  act  itself  provides  in  section  66 
that  upon  the  application  for  a  judgment  of  sale  upon  the 
assessment  no  defense  or  objection  shall  be  heard  which 
might  have  been  interposed  in  the  proceeding  for  the  mak- 
ing of  the  assessment  or  the  application  for  the  confirma- 
tion thereof,  "and  no  errors  in  the  proceeding  to  confirm 
not  affecting  the  power  of  the  court  to  entertain  and  con- 
sider the  petition  therefor,  shall  be  deemed  a  defense  to 
the  application  herein  provided  for."  On  an  application  for 
judgment  against  land  for  a  delinquent  special  assessment, 
an  objection  because  of  the  insufficiency  of  the  ordinance 
under  which  the  assessment  is  made  is  a  collateral  attack 
on  the  judgment  of  confirmation.  Such  attack  can  only 
be  made  for  matters  affecting  the  jurisdiction.  (People  v. 
Lingle,  165  111.  65.)  It  is  also  held  that  the  lack  of  juris- 
diction must  appear  on  the  face  of  the  record.  {Kunst  v. 
People,  173  111.  79;   Walker  v.  People,  202  id.  34;    Gold- 
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stein  V.  Village  of  Mil  ford,  214  id.  528.)  It  is  only  where 
an  ordinance  exceeds  the  power  of  the  city  council  or  the 
conditions  necessary  for  its  enactment  have  not  been  ob- 
served that  the  ordinance  will  be  void  and  no  rights  can 
grow  up  under  it.  A  slight  vagueness  in  the  description  of 
one  terminus  of  the  improvement,  which  is  not  of  a  char- 
acter to  mislead  the  property  owner  or  persons  desiring  to 
bid  for  the  construction  of  the  work,  is  not  of  that  charac- 
ter. In  St  center g  v.  People,  164  111.  478,  a  paving  ordi- 
nance described  the  location  as  "Mead  street,  in  the  city  of 
Chicago,  from  FuUerton  avenue  to  Logan  avenue,  in  said 
city  of  Chicago."  There  was  no  such  street  as  Logan  ave- 
nue intersecting  Mead  stfeet.  The  improvement  was,  in 
fact,  on  Mead  street  from  Fullerton  avenue  to  a  street  run- 
ning from  the  middle  of  Logan  square  across  Mead  street, 
which  had  been  called  Humboldt  avenue  up  to  January  14, 
1895,  when  it  was  named  West  Wrightwood  avenue.  The 
assessment  was  made  for  that  improvement,  and  the  work 
was  about  completed  when  the  collector  applied  for  the 
judgment.  Conceding  that  the  objection  might  have  been 
valid  if  presented  on  application  for  confirmation  of  the 
assessment,  the  question  whether  it  could  be  taken  advan- 
tage of  in  a  collateral  proceeding  for  judgment  of  sale  was 
considered,  and  the  court  held  tliat  the  enactment  of  the 
ordinance  was  within  the  corporate  power  and  there  was 
no  question  of  its  lawful  passage ;  that  the  description  of 
the  locality  where  the  improvement  was  to  be  made  was 
defective  and  for  that  reason  an  objection  might  have 
been  made  to  the  confirmation,  but  that  the  parties  assessed 
should  have  made  their  objection  on  the  application  for 
judgment  of  confirmation ;  that  the  county  court  had  juris- 
diction to  enter  that  judgment  and  the  objection  could  not 
be  made  on  the  application  for  judgment  of  sale.  Gage 
V.  Parker,  103  111.  528;  People  v.  Green,  158  id.  594. 

The  appellant  contends  that  the  improvement,  so  far  as 
extended  over  lot  4,  was  constructed  over  private  property 
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to  which  the  village  had  not  acquired  title,  and  therefore 
the  county  court  was  without  jurisdiction  to  confirm  the  as- 
sessment under  section  53  of  the  Local  Improvement  act, 
which  provides  that  no  special  assessment  or  special  tax 
shall  be  levied  for  any  local  improvement  until  land  neces- 
sary therefor  has  been  acquired  and  in  possession  of  the' 
municipality,  except  in  cases  where  proceedings  to  acquire 
such  land  shall  have  been  begun  and  proceeded  to  judgment. 
The  evidence  shows  that  the  travel  over  Walnut  street  from 
the  north  and  south  road  to  Main  street  had  been  diverted 
for  twenty-five  or  thirty  years  over  lot  4  on  the  line  on 
which  the  improvement  was  constructed.  This  was  the 
traveled  roadway  which  the  plans  in  the  clerk's  office  in- 
dicate as  the  line  of  the  improvement.  Fifteen  years'  use 
by  the  public  of  a  road  constitutes  it  a  public  highway,  and 
upon  this  record  it  cannot  be  said  that  the  public  did  not 
have  an  easement  over  lot  4  and  the  right  to  use,  control 
and  improve  the  roadway  as  a  public  street  of  the  village 
of  Palestine.  In  any  event,  the  objection  that  the  improve- 
ment was  constructed  on  private  property  to  which  the  vil- 
lage had  not  acquired  the  title  should  have  been  made  on 
the  application  to  confirm  the  assessment  and  was  too  late 
on  the  application  for  judgment  of  sale.  People  v.  Tal- 
madge,  194  111.  67. 

The  appellant  insists  that  the  improvement  actually  con- 
structed is  not  that  described  in  the  ordinance  but  is  an- 
other and  different  improvement.  He  contends  that  since 
the  ordinance  provides  for  the  pavement  from  the  starting 
point,  running  thence  on  Walnut  street  along  the  roadway 
of  Walnut  street  to  Main  street,  it  means  running  on  Wal- 
nut street  as  it  was  laid  out  on  the  original  plat,  on  the 
roadway  of  Walnut  street  as  indicated  upon  that  plat  to 
Main  street  and  then  south  on  Main  street.  The  ordinance, 
however,  refers  to  the  plans  on  file  in  the  office  of  the  city 
clerk,  and  the  two  together  show  that  by  this  language  the 
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roadway  on  Walnut  street  did  not  mean  the  roadway  as 
originally  laid  out  but  the  roadway  as  then  used  by  the  trav- 
eling public.  The  question  of  the  identity  of  the  improve- 
ment, however,  was  adjudicated  by  the  county  court  when 
it  approved  the  certificate  of  completion  upon  the  petition 
of  the  board  of  local  improvements.  People  v.  Martin,  243 
111.  284 ;  Martin  v.  McCall,  247  id.  484. 

Several  minor  objections  are  made  by  the  appellant. 
First,  that  the  collector's  list  was  not  filed  five  days  before 
the  term  at  which  application  was  made  for  judgment.  In 
Leindecker  v.  People,  98  111.  21,  it  was  held  that  the  re- 
quirement of  the  filing  of  the  delinquent  list  five  days  be- 
fore the  term  is  directory,  only,  and  compliance  with  that 
requirement  is  not  essential  to  the  jurisdiction  of  the  court. 

It  is  also  objected  that  the  return  of  the  collector  of  spe- 
cial assessments  was  not  made  to  the  county  collector  until 
after  the  first  day  of  April.  It  was  held  in  regard  to  a 
similar  provision  in  the  case  of  Steidl  v.  People,  173  111.  29, 
that  it  was  not  required  that  the  return  should  be  filed  with 
the  county  collector  on  or  before  the  first  of  April,  but 
that  date  referred  to  the  date  of  the  delinquency  and  not 
of  the  return. 

It  is  also  contended  that  the  notice  of  application  for 
judgment  is  insufficient  because  not  properly  certified.  The 
appellant  having  filed  objections  to  the  application  on  the 
merits,  waived  any  objection  to  the  sufficiency  of  the  pub- 
lication. People  V.  Cairo,  Vincennes  and  Chicago  Railway 
Co.  243  111.  217;  People  V.  Smith,  281  id.  538. 

An  objection  was  made  because  the  ordinance  included 
an  item  of  $2866.81  included  in  the  estimate  of  the  presi- 
dent of  the  board  of  local  improvements  as  a  sum  to  be 
applied  toward  the  payment  of  costs  and  all  necessary  ex- 
penses. This  sum  was  six  per  cent  of  the  amount  of  the 
assessment,  which  is  authorized  by  section  94  of  the  Local 
Improvement  act  to  be  added  by  the  council  to  the  actual 
costs  to  cover  the  expense  of  making  and  collecting  the  as- 
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sessment,  and  the  objection  was  properly  overruled.  City 
of  Park  Ridge  v.  Wisner,  253  111.  434. 

Another  objection  was  that  the  collector  of  special  as- 
sessments did  not  call  upon  the  objector  and  demand  pay- 
ment of  the  assessment.  Section  64  of  the  Local  Improve- 
ment act  imposes  this  duty  upon  the  collector  and  provides 
a  penalty  for  its  omission,  but  also  provides  that  the  right 
to  apply  for  and  obtain  judgment  shall  not  be  affected  by 
the  omission. 

By  various  objections  the  appellant  sought  to  present  the 
question  of  the  incorporation  of  the  village  of  Palestine  as 
a  municipality.  It  was  shown  that  the  town  of  Palestine 
was  incorporated  by  a  special  act  of  the  legislature  on  Feb- 
ruary 16,  1857,  under  the  name  of  the  president  and  trus- 
tees of  the  town  of  Palestine.  (Private  Laws  of  1857, 
p.  1 1 39.)  It  also  appears  that  there  exists  no  record  of 
any  proceeding  changing  the  organization  of  the  municipal- 
ity and  adopting  the  Cities  and  Villages  act  of  1872,  but 
it  does  appear  that  the  village  of  Palestine,  under  that 
name,  has  been  exercising  municipal  authority  for  many 
years.  There  can  be  no  question  of  the  existence  of  a 
de  facto  municipality  claiming  and  exercising  for  many 
years  the  corporate  franchise  authorized  by  the  act  of  1872, 
and  the  question  of  the  legality  of  its  organization  cannot 
be  raised  on  an  application  for  judgment  for  taxes  or  de- 
linquent special  assessments,  but  only  in  a  proceeding  by 
quo  zvarranto.  People  v.  McKinnie,  277  111.  342;  Village 
of  Catlin  v.  Tilton,  281  id.  601. 

The  judgment  rendered,  after  reciting  the  overruling 
of  the  objections,  provides  as  follows:  "It  is  therefore 
ordered  that  the  objections  be  and  are  overruled,  and  that 
judgment  in  favor  of  the  People  of  the  State  of  Illinois  be 
and  is  rendered  against  the  lots,  parts  of  lots  and  tracts  of 
land  of  the  objector  for  the  amount  set  opposite  thereto  of 
the  special  assessment,  interest,  penalties  and  costs,  and  that 
the  treasurer  of  this  county  proceed  to  sell  said  lot  or  lots 
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or  tracts  of  land  to  satisfy  this  judgment.  It  is  further 
ordered  that  the  costs  of  this  trial  be  taxed  by  the  clerk  of 
this  court  against  the  said  James  L.  Freeman.  Judgment  is 
rendered  for  said  costs  and  execution  for  same  awarded." 
The  statute  does  not  authorize  the  entry  of  a  personal  judg- 
ment against  the  objector.  The  judgment  against  the  lots 
is  vague  and  uncertain,  (People  v.  Click,  282  111.  198,)  and 
will  therefore  be  reversed  and  the  cause  remanded  for  the 
purpose  of  entry  of  the  proper  judgment  in  the  form  pro- 
vided by  section  191  of  the  Revenue  act. 

Reversed  and  remanded,  with  directions. 


(No.  14390. — ^Judgment  affimied.) 

The  City  of  Chicago,  Appellant,  vs.  The  Hebard  Ex- 
press AND  Van  Company,  Appellee. 

Opinion  filed  February  22,  ip22. 

1.  Municipal  corporations — an  ordinance  in  exercise  of  police 
power  may  be  valid  although  it  applies  to  interstate  carrier.  An 
ordinance  adopted  in  the  exercise  of  the  police  power,  for  the  pro- 
tection of  the  community,  may  extend,  incidentally,  to  the  operation 
of  a  carrier  in  its  interstate  business,  provided  it  does  not  subject 
that  business  to  unreasonable  demands  and  is  not  opposed  to  Fed- 
eral legislation. 

2.  Same — when  reasonableness  of  ordinance  is  a  question  of 
law  for  the  court.  Where  power  is  given  by  the  legislature  to  a 
municipal  corporation  to  legislate  on  a  particular  subject  but  the 
particular  manner  of  its  exercise  is  not  prescribed,  the  question 
whether  an  ordinance  is  a  reasonable  exercise  of  the  power  is  a 
question  of  law  for  the  determination  of  the  court. 

3.  Same — presumption  is  in  favor  of  validity  of  an  ordinance 
passed  in  exercise  of  power.  The  presumption  is  in  favor  of  the 
validity  of  an  ordinance  passed  in  pursuance  of  statutory  authority, 
and  the  burden  is  on  the  party  questioning  it  to  show  clearly  that 
it  is  unreasonable. 

4.  Same — when  an  ordinance  purporting  to  regulate  business  of 
moving  is  unreasonable.  An  ordinance  of  the  city  of  Chicago  pur- 
porting to  regulate  the  business  of  moving,  by  requiring  carriers 
who  move  household  goods  to  keep  a  record  of  the  character  of 
the  goods,  the  places  of  residence  from  which  and  to  which  the 
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goods  are  moved,  and  the  names  of  the  parties,  and  providing  that 
such  information  shall  be  filed  with  the  proper  city  authorities  and 
shall  be  accessible  to  any  person  upon  the  payment  of  a  small  fee, 
is  an  unreasonable  regulation  of  the  business  of  moving  or  haul- 
ing for  hire  and  is  void. 

Appeai,  from  the  Municipal  Court  of  Chicago ;  the  Hon. 
Daniei*  p.  Trude,  Judge,  presiding. 

Samuei.  a.  Ettei^son,  Corporation  Counsel,  and  Louis 
P.  PiQUETT,  (Daniei.  Webster,  and  Rupert  F.  Bippus, 
of  counsel,)  for  appellant. 

Brady,  Ruti^edge  &  Devaney,  (Andrew  Ruti^edge, 
of  counsel,)  for  appellee. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

The  city  of  Chicago  sued  the  Hebard  Express  and  Van 
Company  in  the  municipal  court  for  a  violation  of  an  or- 
dinance of  the  city  by  moving  for  hire  certain  household 
furniture  and  personal  property  from  No.  855  Ainslee 
street,  in  the  city  of  Chicago,  without  thereafter  filing  in 
the  office  of  the  bureau  of  statistics  and  municipal  refer- 
ence library  of  the  city  of  Chicago  the  statement  required 
by  section  i  of  the  ordinance.  The  court  on  a  trial  with- 
out a  jury  rendered  judgment  for  the  defendant  and  the 
city  appealed  to  this  court,  the  judge  having  certified  that 
the  validity  of  an  ordinance  was  involved  and  the  public 
interest  required  that  the  appeal  should  be  taken  directly 
to  this  court. 

The  first  three  sections  of  the  ordinance  are  as  follows : 
"Sec.  I.  Every  person,  firm  or  corporation  owning  or 
operating  any  moving  van,  furniture  car,  transfer  wagon, 
express  wagon,  delivery  wagon,  or  any  other  vehicle  en- 
gaged in  moving  or  hauling  for  hire  in  the  city  of  Chicago, 
shall  keep  a  record  of  the  place  from  which  and  the  place 
to  which  he  or  it  moves  the  household  goods  or  personal 
property,  or  any  of  them,  of  any  person  who  is,  or  persons 
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who  are,  removing  or  vacating  any  dwelling,  house,  flat, 
apartment,  room,  rooms  or  place  of  residence  or  abode  or 
place  of  business  in  the  city  of  Chicago,  which  record  shall 
show  the  name  and  address  of  the  mover,  the  name  of  the 
person  for  whom  the  moving  was  done,  the  name  of  the 
person  who  was  the  owner  or  ostensible  owner  of  the  said 
household  goods  or  personal  property  moved,  the  address 
from  which  in  the  city  of  Chicago  and  to  which  in  the  city 
of  Chicago,  or  outside  of  the  city  of  Chicago,  as  the  case 
may  be,  such  moving  was  done,  and  the  name  and  address 
of  the  common  carrier  to  whom  such  household  goods  or 
personal  property  were  delivered,  with  the  date  of  such  re- 
moval or  delivery,  and  the  character  of  the  articles  moved. 
"Sec.  2.  Every  person,  firm  or  corporation  owning  or 
operating  any  of  the  vehicles  aforesaid,  and  any  person,  firm 
or  corporation  not  engaged  in  moving  or  hauling  for  hire 
in  the  city  of  Chicago  but  in  control  or  possession  of  any 
of  the  vehicles  aforementioned,  who  shall,  for  a  valuable 
consideration  or  otherwise,  move  the  household  goods  or 
personal  property,  or  any  of  them,  of  any  person  who  is, 
or  persons  who  are,  removing  or  vacating  any  dwelling, 
house,  flat,  apartment,  room  or  place  of  residence  or  abode 
or  place  of  business  in  the  city  of  Chicago,  shall,  not  later 
than  Monday  following  the  date  of  such  moving,  file  in  the 
office  of  the  bureau  of  statistics  and  municipal  reference  li- 
brary of  the  city  of  Chicago,  or  send  by  registered  mail  to 
such  bureau,  a  full  and  correct  statement  of  all  such  haul- 
ing or  moving  done,  containing  the  information  as  required 
in  section  i  hereof.  Upon  receipt  of  such  statements  the 
head  of  such  bureau  of  statistics  and  municipal  reference 
library  shall  keep  a  register  of  all  such  transactions  in  a 
book  or  books,  or  other  suitable  form  of  maintaining  rec- 
ords, to  be  used  for  that  purpose,  with  an  alphabetical  in- 
dex of  the  names  of  the  persons  for  whom  such  hauling 
has  been  done.  Said  register  shall  not  be  open  to  the  in- 
spection of  the  public,  but  the  head  of  such  bureau  shall  fur- 
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nish  to  any  person  inquiring  therefor,  information  as  to 
any  particular  change  or  removal,  for  which  a  charge  of 
fifty  cents  shall  be  made  for  information  concerning  each 
change  or  removal :  Provided,  that  no  fee  shall  be  charged 
for  any  such  information  furnished  to  the  department  of 
police. 

"Sec.  3.  Upon  request  of  the  person,  firm  or  corpora- 
tion owning  or  in  charge  or  in  control  of  the  vehicle  in 
which  said  household  goods  or  personal  property,  or  any  of 
them,  are  to  be  removed,  the  person  for  whom  such  moving 
is  being  done  shall  give  to  said  owner  or  person  in  charge 
or  in  control  of  any  vehicle,  all  information  necessary  to 
enable  him  to  make  and  keep  such  record  or  statement.  It 
shall  be  unlawful  for  any  person  to  give  to  said  owner  or 
person  in  charge  or  in  control  of  any  vehicle  hauling  or 
moving  said  household  goods  or  personal  property,  or  any 
of  them,  a  fictitious  name  or  to  deceive  him,  or  to  make 
knowingly  any  false  statement  concerning  any  of  said  in- 
formation requested  by  said  owner  or  person  in  charge  or  in 
control  of  said  vehicle,  the  obtaining  of  which  is  necessary 
to  enable  him  to  make  and  keep  said  record  or  statement." 

The  sixth  section  provides  for  a  fine  not  exceeding  $200 
for  any  violation  of  the  ordinance. 

It  was  stipulated  on  the  trial  that  the  appellee  is  en- 
gaged in  the  city  of  Chicago  in  the  business  of  moving 
and  hauling  for  hire;  that  it  moved  the  property  of  Ho- 
bart  Merrifield  from  No.  855  Ainslee  street,  in  the  city  of 
Chicago,  to  some  other  point  in  the  city  and  did  not  file  the 
statement  required  by  the  ordinance.  The  appellee  proved 
that  in  its  business  it  had  in  the  course  of  a  year  approxi- 
mately five  thousand  moving  jobs,  and  moved  anywhere 
within  a  radius  of  three  or  four  hundred  miles,  where  the 
roads  permitted ;  that  eighty  to  ninety  per  cent  of  the  mov- 
ing is  done  within  the  city  of  Chicago,  about  nine  per  cent 
from  Chicago  to  places  outside  the  city  in  the  State  of  Illi- 
nois, and  about  one  per  cent  to  places  outside  the  State. 
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The  appellee  contends  that  the  ordinance  is  invalid  be- 
cause the  legislature  did  not  confer  power  upon  the  city 
to  adopt  it,  because  it  is  unjust,  unreasonable  and  oppres- 
sive, and  because  it  is  in  conflict  with  the  State  and  Fed- 
eral constitutions. 

No  provision  of  the  State  constitution  is  referred  to  in 
the  brief  or  argument  of  the  appellee,  and  no  provision  of 
the  Federal  constitution  except  that  which  declares  that 
Congress  shall  have  power  to  regulate  commerce  among  the 
several  States.  The  ordinance  does  not  violate  this  provi- 
sion. An  ordinance  adopted  in  the  exercise  of  the  police 
power,  for  the  protection  of  the  community,  may  extend, 
incidentally,  to  the  operation  of  a  carrier  in  its  interstate 
business,  provided  it  does  not  subject  that  business  to  un- 
reasonable demands  and  is  not  opposed  to  Federal  legisla- 
tion. Barrett  v.  City  of  New  York,  232  U.  S.  14;  Smith 
V.  Alabama,  124  id.  465;  Hennington  v.  Georgia,  163  id. 
299 ;  New  York,  New  Haven  and  Hartford  Railroad  Co, 
V.  New  York,  165  id.  628. 

The  appellant  contends  that  authority  to  the  city  to 
pass  the  ordinance  is  found  in  clauses  42  and  66  of  sec- 
tion I  of  article  5  of  the  Cities  and  Villages  act,  which  are 
as  follows: 

^'Forty-second — To  license,  tax  and  regulate  hackmen, 
draymen,  omnibus  drivers,  carters,  cabmen,  porters,  ex- 
pressmen, and  all  others  pursuing  like  occupations,  and  to 
prescribe  their  compensation. 

'^Sixty-sixth — ^To  regulate  the  police  of  the  city  or  vil- 
lage, and  pass  and  enforce  all  necessary  police  ordinances." 

Under  these  clauses  the  city  has  the  right  to  regulate 
persons  engaged  in  the  business  mentioned  in  the  ordi- 
nance,— ^that  is,  moving  or  hauling  for  hire.  The  reason- 
ableness of  an  ordinance  passed  by  a  municipal  corporation 
in  the  exercise  of  a  power  given  by  the  legislature  expressly 
to  pass  the  particular  ordinance  is  not  a  subject  for  judi- 
cial inquiry,  but  when  the  power  to  legislate  on  a  particu- 
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lar  subject  is  conferred  and  the  particular  manner  of  its 
exercise  is  not  prescribed,  then  the  question  whether  an 
ordinance  passed  pursuant  to  the  power  is  a  reasonable  ex- 
ercise of  it  by  the  municipal  corporation  is  a  question  of 
law  for  the  determination  of  the  court  While  in  the  lat- 
ter case  an  ordinance  which  is  clearly  unreasonable,  unjust 
and  oppressive  will  be  held  void,  the  presumption  is  in  favor 
of  the  validity  of  an  ordinance  passed  in  pursuance  of  statu- 
tory authority  and  the  burden  is  on  the  person  questioning 
it  to  show  clearly  that  it  is  unreasonable.  City  of  Lake 
View  V.  Tate,  130  111.  247;  Hawes  v.  City  of  Chicago,  158 
id.  653 ;  Chicago  and  Alton  Railroad  Co,  v.  City  of  Car- 
linville,  200  id.  314;  People  v.  Village  of  Oak  Park,  266 
id.  365. 

The  ordinance  is  clearly  not  a  reasonable  ordinance  reg- 
ulating the  business.  The  information  required  to  be  fur- 
nished has  no  relation  to  any  purpose  of  regulating  the 
business  of  moving.  The  language  of  clause  42  indicates 
the  purpose  of  the  legislature  in  giving  the  power  of  regu- 
lation to  a  city  council  to  be  the  fixing  of  compensation  and 
to  regulate  the  business  so  as  to  prevent  extortion,  imposi- 
tion and  wrong  to  persons  compelled  to  employ  carriers  of 
the  classes  mentioned  in  the  statute  in  having  their  property 
or  persons  carried  from  one  part  of  the  city  to  another.  The 
information  here  required  would  be  of  no  assistance  to  the 
city  in  accomplishing  this  purpose,  and  therefore  the  ordi-' 
nance  requiring  it  is  unreasonable  if  the  ordinance  is  to  be 
referred  only  to  the  exercise  of  the  power  conferred  by 
clause  42.  It  is  contended,  however,  that  the  power  may 
be  referred  to  clause  66  and  the  ordinance  held  valid  as  an 
exercise  of  the  police  power,  and  it  is  claimed  that  the  in- 
formation obtained  is  made  use  of  by  the  police  for  the 
purpose  of  looking  up  persons  wanted  for  crime  or  under 
suspicion  or  missing  and  is  of  material  assistance  in  the 
suppression  of  crime.  It  is  also  claimed  that  the  informa- 
tion is  important  to  the  department  of  health  in  tracing 
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and  locating  cases  of  contagious  disease  in  the  city.  The 
ordinance  is  not  limited  to  these  purposes,  even  if  possibly 
it  may  be  incidentally  of  some  value  for  such  purposes,  but 
provides  for  the  sale  of  the  information  to  any  person  in- 
quiring as  to  any  particular  change  or  removal.  This  pro- 
vision, of  course,  has  no  reference  to  the  suppression  of 
crime  or  the  discovery  of  contagious  disease,  but  authorizes 
giving  the  information  for  any  purpose,  public  or  private, 
to  any  person  who  may  be  willing  to  pay  for  it  from  any 
motive,  friendly  or  unfriendly,  malicious  or  merely  curious. 
The  ordinance  requires  the  carrier  to  state  the  character  of 
the  articles  removed,  and  section  3  requires  the  person  for 
whom  the  moving  is  done  to  give  the  carrier  all  the  infor- 
mation necessary  to  enable  him  to  make  the  report  and  im- 
poses a  penalty  for  refusal  to  do  so  upon  request.  The 
ordinance  applies  to  every  person  who  removes  from  any 
house,  flat,  apartment  or  room  in  the  city  of  Chicago  to 
any  other  place  in  the  city  and  has  his  personal  property 
removed.  His  personal  property  may  be  contained  in  one 
or  more  trunks  or  boxes,  but  upon  the  request  of  the  person 
moving  the  property  the  owner  is  required  by  this  ordinance 
to  furnish  for  the  use  of  the  police  department  of  the  city 
of  Chicago,  or  any  other  person  who  may  see  fit  to  inquire 
and  is  willing  to  pay  a  small  fee  for  the  information,  a  state- 
ment of  the  character  of  the  property  which  he  is  having 
moved.  The  effect  would  be  that  every  person  changing  his 
place  of  abode  in  the  city  of  Chicago  would  be  obliged  to 
report  for  the  benefit  not  only  of  the  police  but  of  every 
inquirer,  the  place  from  which  he  moved  and  the  place  to 
which  he  moved  and  the  character  of  the  property  which 
he  took  with  him.  There  are  some  businesses  in  which 
police  regulation  is  peculiarly  needed,  such  as  those  of 
pawnbrokers  and  the  keepers  of  junk-shops,  because  thieves 
frequently  attempt  to  dispose  of  stolen  goods  at  the  places 
where  such  businesses  are  carried  on  and  the  keepers  not 
infrequently  become  fences  for  such  goods,  and  therefore 
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provisions  for  the  strict  regulation  and  supervision  by  the 
police  of  those  engaged  in  those  businesses  and  of  their  deal- 
ings have  been  sustained,  but  the  same  reason  does  not  ap- 
ply to  the  business  of  moving  or  to  people  generally  who 
have  their  personal  property  moved. 

The  appellant  cites  Laivson  v.  Recorder's  Court  of  De- 
froit,  175  Mich.  375,  in  support  of  the  validity  of  the  ordi- 
nance. The  ordinance  in  that  case  was  limited  to  public 
moving-van  drivers,  and  required  a  report  to  the  police 
commissioner,  only,  of  the  place  from  and  to  which  house- 
hold furniture  was  moved  and  the  name  of  the  person  for 
whom  moved.  It  required  no  information  from  the  owner 
of  the  property  or  the  person  for  whom  it  was  moved  and 
imposed  no  penalty  or  requirement  of  any  kind  on  them. 
Even  if  we  were  disposed  to  agree  with  that  case,  it  affords 
no  support  for  the  broad  and  sweeping  terms  of  the  ordi- 
nance here  in  question.  An  ordinance  more  nearly  resem- 
bling that  in  question  here  was  sustained  by  the  Supreme 
Court  of  Missouri  in  Wagner  v.  City  of  St.  Louis,  224 
S.  W.  413,  but  we  do  not  agree  with  that  case.  It  would 
not  be  a  reasonable  exercise  of  the  police  power  for  the 
city  to  require  any  person  occupying  temporarily  or  for  an 
indefinite  time  a  home  or  room  in  the  city  to  procure  a 
permit  from  the  chief  of  police  before  he  could  remove  to 
another  house  or  room  and  have  his  baggage  or  property 
moved.  Neither  is  it  reasonable  to  require  him  to  report 
such  removal  to  the  police  department. 

Without  regard  to  any  constitutional  question,  the  ordi- 
nance is  an  unreasonable,  inquisitorial  interference  with  the 
liberty  of  individuals  to  move  from  place  to  place  and  have 
their  property  moved  without  interference,  and  is  void. 

The  judgment  wiU  be  affirmed    j^g^^^  ^^^^rf. 
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(No.  14424. — Decree  affirmed.) 

Joseph  Pillsbury  et  al.  Appellants,  vs.  George  Bruns 

et  al.  Appellees. 

Opinion  filed  February  22,  1^22, 

1.  Deeds — existence  of  fiduciary  relation  does  not  necessarily 
render  deed  invalid.  The  existence  of  a  fiduciary  relation  does 
not  avoid  a  conveyance  unless  by  reason  of  the  relation  undue 
advantage  is  taken  of  the  grantor,  and  it  is  not  ground  for  set- 
ting aside  a  deed  shown  by  the  evidence  to  have  been  made  by 
the  grantor  with  full  knowledge  of  its  nature  and  effect  and  be- 
cause of  his  deliberate,  intelligent  and  voluntary  desire. 

2.  Same — existence  of  a  fiduciary  relation  casts  burden  upon 
grantee  to  prove  the  fairness  of  the  transaction.  The  existence 
of  a  fiduciary  relation  merely  creates  a  presumption  of  influence, 
which  casts  on  the  person  occupying  the  relation,  and  who  is  the 
recipient  of  a  voluntary  conveyance,  the  burden  of  showing  good 
faith  on  his  part,  that  the  transaction  was  fair,  equitable  and  just, 
and  that  he  did  not  abuse  or  betray  the  confidence  reposed  in  him. 

Appeai,  from  the  Circuit  Court  of  Sangamon  county; 
the  Hon.  E.  S.  Smith,  Judge,  presiding. 

T.  W.  QuiNLAN,  and  A.  F.  Bernard,  for  appellants. 

Thomas  D.  Masters,  and  B.  L.  Catron,  for  appellees. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court: 

George  Gardner,  a  bachelor  eighty-three  years  old,  was 
the  owner  of  his  home  farm  of  ninety-six  acres  and  an- 
other eighty-acre  tract  of  land,  both  situated  in  Sangamon 
county.  He  executed  a  deed  while  on  his  death-bed,  on 
June  14,  1 9 19,  conveying  the  ninety-six  acres  to  George 
Bruns  and  Ruth  Bruns,  his  wife.  A  week  later  he  died  in- 
testate. His  heirs  were  his  four  sisters,  three  of  whom  died 
within  a  year,  and  the  survivor,  together  with  the  heirs 
of  the  deceased  sisters,  filed  a  bill  for  the  partition  of  the 
ninety-six  acres  as  well  as  the  eighty  acres,  alleging  that 
at  the  time  of  the  execution  of  the  deed  for  the  former 
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tract  the  grantor  was  not  of  sound  mind  but  was  incapable 
of  transacting  business  and  understanding  the  nature  of 
the  transaction  and  was  procured  to  make  the  deed  by  the 
undue  influence  of  George  and  Ruth  Bruns,  who  sustained 
a  fiduciary  relation  to  him.  George  and  Ruth  Bruns  an- 
swered the  bill.  The  cause  was  referred  to  the  master,  who 
took  and  reported  the  evidence  with  his  conclusions,  finding 
the  issues  for  the  defendants.  The  court  overruled  excep- 
tions to  and  approved  the  master's  report  and  entered  a 
decree  for  the  partition  of  the  eighty  acres,  dismissing  the 
bill  as  to  the  ninety-six  acres.  From  that  part  of  the  de- 
cree which  dismissed  the  bill  as  to  the  ninety-six  acres  the 
complainants  have  appealed. 

George  Bruns  had  been  a  tenant  of  the  premises  for 
four  years  before  Gardner's  death.  Previous  to  that  time 
Gardner  had  lived  alone  on  the  premises.  He  had  some- 
times drunk  to  excess  and  was  unclean  in  personal  habits. 
After  Bruns  became  his  tenant  Gardner  continued  to  live 
on  the  premises,  making  his  home  with  Bruns  and  his 
wife.  He  was  taken  sick  in  the  latter  part  of  May,  19 19, 
and  A.  W.  Barker,  a  physician  from  Springfield,  was  called 
to  attend  him,  and  saw  him  thereafter  until  Gardner  died 
every  day  except  three  or  four  when  Dr.  Barker  was  away 
and  Dr.  Bernard  saw  Gardner  in  his  place.  The  circum- 
stances under  which  the  deed  was  made  were  testified  to 
by  Dr.  Barker  and  Thomas  L.  Jarrett,  the  lawyer  who  pre- 
pared the  deed  and  took  the  acknowledgment.  Dr.  Barker 
testified  that  on  June  14  Gardner  told  him  that  he  wanted 
the  doctor  to  call  for  a  lawyer  to  make  a  deed.  He  wanted 
Mr.  Jarrett  or  Mr.  Catron.  He  said  that  George  Bruns' 
family  had  made  him  a  good  home  and  he  wanted  to  deed 
some  land  to  him ;  that  his  relatives  did  not  care  anything 
for  him  and  Bruns  and  his  family  had  made  him  the  best 
home  he  ever  had.  He  wanted  Barker  and  Dr.  Bernard 
to  come  back  when  the  lawyer  came,  as  witnesses.  Barker 
went  to  the  lawyer's  office  and  told  Jarrett  of  Gardner's  re- 
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quest.  Jarrett  went  to  Gardner's  house  the  same  afternoon. 
He  testified  that  Mrs.  Bruns  let  him  in,  took  him  to  the 
room  where  Gardner  was,  and  said,  "Here  is  Mr.  Jarrett." 
Gardner  spoke  to  him,  called  him  by  name  and  asked  him 
to  shut  the  door.  Jarrett  did  so.  Mrs.  Bruns  was  not  in 
the  room.  Gardner  told  Jarrett  to  make  out  a  deed  for 
the  home  place  to  George  and  his  wife ;  that  they  had  made 
him  a  good  home  while  there ;  that  he  was  indebted  to  them 
and  wanted  what  property  he  had  to  go  to  them ;  that  if  he 
knew  he  was  going  to  die  he  would  give  the  Bruns'  the 
other  eighty  acres,  but  he  might  get  well  and  want  it.  Jar- 
rett asked  Gardner  if  anyone  had  asked  him  to  do  it,  and 
Gardner  said  no, — ^that  it  was  nobody's  business, — ^and  told 
him  to  go  to  another  room  and  get  a  tin  box  that  was  on 
the  table.  Jarrett  got  the  box  and  set  it  beside  Gardner, 
who  unlocked  it.  They  opened  the  box  together  and  got 
out  a  deed.  Gardner  said,  "That  is  not  the  deed,"  reached 
over  and  got  another  deed  and  told  Jarrett  to  draw  a  deed 
and  convey  that  property  to  George  and  his  wife,  and  if 
he  got  well  he  wanted  the  rents  of  the  place.  Jarrett  went 
mto  an  adjoining  room  and  prepared  the  deed.  When  it 
was  completed  the  doctors  had  arrived.  Barker  and  Jar- 
rett testified  as  to  what  then  occurred.  Bernard  did  not  tes- 
tify in  the  case.  Jarrett  testified  that  he  asked  the  doctors 
to  examine  Gardner,  and  they  did  so,  and  stated  in  Gard- 
ner's presence  that  in  their  judgment  he  was  capable  of 
transacting  business.  Jarrett  then  told  Gardner  he  had  the 
deed  prepared;  that  it  was  a  deed  of  the  home  place,  and 
read  it  over  to  him,  and  Gardner  said  he  knew  what  he  was 
doing;  that  the  Bruns'  had  taken  care  of  him  for  the  last 
five  or  six  years  through  his  sickness  and  he  wanted  to 
compensate  them  for  what  they  had  done.  Jarrett  then 
propped  Gardner  up  in  the  bed,  with  his  back  against  a  pil- 
low on  the  back  of  an  inverted  chair,  got  an  old  geography 
to  use  as  a  desk,  lifted  up  Gardner's  hand  on  the  geography 
and  Gardner  started  to  write.     He  said  that  his  hand  was 
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SO  shaky  that  he  could  not  write  and  asked  Jarrett  to  steady 
his  hand.  Jarrett  did  so,  holding  Gardner's  wrist  while 
he  wrote  his  name.  Jarrett  then  certified  the  acknowledg- 
ment of  the  deed  and  handed  it  to  Gardner,  saying,  "Here 
is  the  deed;  do  what  you  want  with  it."  He  asked  the 
doctors  and  the  lawyer  if  they  thought  the  deed  could  be 
set  aside,  saying  he  wanted  these  people  to  have  it.  Jarrett 
told  him  that  so  far  as  he  knew  it  could  not  be  set  aside ; 
that  he  had  witnesses  to  show  that  he  was  capable  of  trans- 
acting business.  Gardner  then  asked  the  doctors  to  sign 
as  witnesses,  and  they  did  so.  Gardner  called  for  George 
Bruns,  but  he  was  not  there.  He  had  someone  call  Mrs. 
Bruns  and  said  to  her,  "Ruth,  here  is  the  deed  to  the  home 
place;  I  want  you  and  George  to  have  it;  you  have  been 
kind  to  me  and  have  taken  care  of  me."  She  thanked  him 
and  went  out  crying.  Barker  testified  that  the  two  doctors 
reached  the  .house  while  Jarrett  was  writing  the  deed,  and 
Barker  went  to  Gardner's  room  and  talked  with  him.  Ber- 
nard and  Jarrett  came  in,  and  the  latter  asked  Gardner  if 
anyone  had  influenced  him  to  make  the  deed.  Gardner  said 
no  one  had, — it  was  his  own  wish.  Jarrett  read  the  deed 
to  Gardner,  who  took  the  pen  in  his  hand  and  Jarrett  helped 
steady  his  hand.  Both  Barker  and  Jarrett  were  of  the  opin- 
ion that  Gardner  was  capable  of  transacting  business  and  of 
protecting  his  interest  Their  testimony  is  in  no  way  dis- 
credited, unless  the  testimony  which  was  introduced  as  to 
Gardner's  mental  capacity  and  the  relationship  between  him 
and  George  Bruns  be  regarded  as  tending  to  do  so. 

On  the  question  of  mental  capacity  there  was  the  usual 
diversity  of  opinion  among  the  witnesses.  During  the  last 
few  years  of  his  life  Gardner  did  not  farm  his  land  but 
leased  it  to  tenants.  He  made  the  contracts  himself  with 
his  tenants  and  had  written  leases  prepared  for  execution. 
He  permitted  his  tenants  to  farm  the  land  rented,  without 
interference,  and  it  does  not  appear  that  tliere  was  ever  any 
reason  for  interference  or  that  he  suffered  any  loss.     He 
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had  little  business  to  transact  but  such  as  he  had  he  trans- 
acted himself.  The  produce  from  his  land  he  sold  himself, 
going  with  his  tenant  to  the  elevator  and  receiving  a  check 
for  his  part  of  the  produce.  In  19 17  he  contracted  for 
the  building  of  a  corn-crib  and  granary,  bought  the  lumber 
which  the  carpenter  said  would  be  required,  tlirough  Bruns, 
and  when  the  work  was  done  paid  the  carpenter  the  contract 
price.  In  19 18  he  employed  the  same  carpenter  to  build 
another  crib  with  a  covered  driveway  between  the  two, 
bought  the  lumber  and  paid  the  contract  price  ($125)  with 
his  check. 

Henry  Schlicht  was  a  tenant  of  Gardner  for  eight  or 
nine  years  before  1917.  He  testified:  "I  rented  from  him 
on  shares.  I  put  in  the  crops  myself.  He  said  to  suit  my- 
self about  putting  in  crops.  This  happened  every  year  that 
I  farmed  on  the  ground.  Whenever  I  would  raise  a  crop 
and  it  come  time  to  sell  it  or  I  would  think  it  was  a  good 
price  I  would  tell  him  and  we  would  go  down  and  sell  it. 
I  would  sell  mine  and  he  would  sell  his.  That  happened 
every  year  up  to  191 5.  I  would  check  up  the  price.  He 
asked  me  to,  and  I  would  look  over  the  accounts.  I 
would  sometimes  do  it  at  my  house  and  sometimes  at  his. 
I  thought  he  was  going  down  mighty  fast  the  last  three 
or  four  years  of  his  life.  He  could  hardly  get  in  and 
out  of  a  buggy.  He  had  to  use  his  hands  to  get  up  out 
of  a  chair.  He  never  supervised  my  farming  in  any  way. 
He  never  came  to  my  farm  when  grain  was  divided.  We 
tended  to  all  that.  I  met  him  on  the  road  several  times. 
He  would  be  walking  and  talking  to  himself.  Sometimes 
I  would  see  him  sitting  at  the  school  house  and  talking  to 
himself  as  if  there  were  three  or  four  people  around  him. 
That  happened  between  1909  and  1917.  I  have  seen  him 
eat.  Sometimes  he  would  eat  as  if  he  could  not  get  enough 
and  would  talk  to  himself  while  eating.  He  kept  batch  a 
number  of  years.  I  did  not  see  him  very  much  the  last 
two  years  of  his  life.     I  didn't  see  him  at  all  away  from 
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the  place.  I  did  not  see  him  by  himself.  Mr.  and  Mrs. 
Bruns  were  always  around.  He  usually  got  up  about  ten 
or  eleven  o'clock  and  went  to  bed  at  twelve  or  one.  I  don't 
know  what  he  did.  I  saw  him  one  time  sitting  up  late.  He 
was  not  reading, — just  stared  at  me  like  he  was  afraid  when 
I  went  in.  He  was  never  clean  in  his  person.  ♦  ♦  ♦  I 
visited  him  once  during  his  last  illness.  He  was  pretty  weak 
and  was  in  bed.  ♦  ♦  ♦  i  saw  George  Gardner  in  town 
last  time  before  he  was  sick.  I  called  at  his  house  in  the 
afternoon.  I  was  not  there  over  half  an  hour.  I  sat  there 
and  looked  at  him.  I  spoke  to  him,  and  every  time  I  said 
anything  George  Bruns  or  his  wife  would  take  the  conver- 
sation away  and  he  never  spoke  to  me  after.  I  asked  how 
he  was  getting  along,  and  he  would  say  first  rate.  I  said 
I  hoped  he'd  get  along  all  right  when  I  left.  *  *  *  Every 
written  lease  of  the  land  was  prepared  by  George  Gard- 
ner and  he  transacted  the  business  with  me  as  landlord. 
*  *  *  I  have  an  opinion  as  to  whether  George  Gardner 
was  capable  of  transacting  ordinary  business  in  June,  19 19. 
In  my  opinion  I  don't  think  he  was.  *  ♦  *  My  opin- 
ion is  based  on  his  appearance." 

The  facts  stated  in  this  testimony  are  not  sufficient  to 
justify  the  conclusion  that  Gardner  was  incapable  of  trans- 
acting business.  They  show  that  he  was  physically  weak 
and  failing  but  not  that  he  was  mentally  incapable.  In 
fact,  it  appears  that  he  did  transact  his  business  and  there 
was  no  suggestion  that  it  was  not  properly  done.  There 
was  other  evidence  by  a  number  of  witnesses  of  substan- 
tially this  same  character.  On  the  other  hand,  there  was  the 
testimony  of  a  greater  number  of  witnesses  having  equal 
opportunities  of  observ^ation  that  Gardner  was  capable  of 
transacting  ordinary  business  understandingly. 

Gardner  kept  an  account  at  the  State  National  Bank  of 
Springfield.  He  made  deposits  of  his  funds  received  from 
the  sale  of  grain  or  other  sources  and  drew  checks.  When 
he  made  a  deposit  or  drew  a  check  he  usually  had  the  presi- 


584  PlLLSBURY  V.  BrUNS.  [30I  111. 

dent,  who  was  his  relative  by  marriage,  prepare  the  deposit 
slip  or  write  out  the  check,  which  he  signed.  In  tlie  ab- 
sence of  the  president  he  would  depend  on  the  cashier,  or 
sometimes  the  teller,  for  that  purpose.  He  had  a  tin  box 
in  which  were  his  papers,  which  he  kept  at  the  bank.  His 
account  was  a  constantly  growing  one,  and  amounted  at 
the  time  of  his  death  to  $10,000  or  $i2,OQO.  Joseph  F. 
Bunn,  the  cashier  and  afterward  president  of  the  bank, 
among  other  things  testified  in  regard  to  Gardner's  condi- 
tion :  "I  had  a  conversation  with  him  the  last  time  he  was 
in  the  bank,  less  than  a  year  before  he  died.  I  tried  to  carry 
on  one  but  it  was  a  little  hard.  I  just  asked  him  how  he 
felt.  Usually  he  did  not  feel  good.  His  answer  was  re- 
sponsive, as  far  as  that  was  concerned.  Whatever  he  would 
answer  you  could  understand  it.  He  was  not  talkative.  He 
would  not  say  much.  That  is  not  an  indication  of  inabil- 
ity to  transact  business.  He  displayed  interest  in  his  bank 
balance  as  far  as  I  know.  In  his  box  he  kind  of  fumbled 
around.  Mr.  Gardner  drank  to  excess  sometimes  in  years 
gone  by.  I  knew  that.  He  seldom  came  to  the  bank  when 
he  was  drunk.  He  got  drunk  after  he  left  the  bank.  Al- 
ways came  there  sober.  Seems  to  me  he  took  his  bank 
book  away.  It  was  in  the  box  a  good  deal  of  the  time.  I 
think  in  the  latter  part  of  his  life  it  was  in  the  box  the 
greater  part  of  the  time.  He  could  always  understand.  He 
would  hear  you.  You  could  tell  by  the  fact  his  answers 
were  responsive  and  intelligent.  I  can't  place  my  last  con- 
versation with  him.  I  think  he  died  in  19 19.  He  was  in 
along  the  first  part  of  that  year, — five  or  six  months  before 
he  died.  He  usually  answered  the  questions.  He  was  kind 
of  indefinite, — mind  cloudy  sometimes." 

It  would  serve  no  good  purpose  to  set  out  in  detail  the 
testimony  of  each  witness.  From  all  the  evidence  it  ap- 
pears that  Gardner  was  an  old  man  in  a  feeble  physical  con- 
dition, whose  intellectual  powers  had  never  been  brilliant 
and  whose  habits  were  not  pleasing,  who  had  lived  a  num- 
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ber  of  years  alone  and  who  was  not  talkative,  though  he 
had  acquired  a  habit  of  talking  to  himself.  He  was  slow- 
speaking  and  slow-thinking.  Someone  was  usually  with 
him  when  he  transacted  the  few  business  affairs  which  the 
condition  of  his  property  involved,  and  he  frequently  ac- 
cepted the  services  of  such  a  one.  The  evidence  does  not 
indicate  that  he  did  not  understand  the  business  in  hand 
or  that  he  made  any  mistake  in  regard  to  it.  He  was  un- 
able to  render  much,  if  any,  assistance  in  the  preparation 
of  his  income  tax  return  or  farm  report.-  He  was  igno- 
rant and  not  of  a  high  order  of  intelligence  but  he  was 
acquainted  with  his  own  property.  He  had  intelligence 
enough  to  accumulate  a  substantial  sum  in  cash,  and  it  is 
not  evidence  of  an  unsound  mind  that  he  appreciated  the 
change  from  his  previous  condition  and  wanted  to  reward 
generously  the  people  with  whom  he  had  found  a  pleasant 
home  in  the  last  years  of  his  life.  The  finding  that  he 
was  of  sound  mind  is  in  accordance  with  the  weight  of 
the  evidence. 

It  is  argued  for  the  appellants  that  a  fiduciary  relation 
existed  between  Gardner  and  Bruns  and  that  therefore  the 
deed  was  prima  facie  void.  Conceding  for  the  sake  of  the 
argument  the  existence  of  a  fiduciary  relation,  a  deed  would 
still  be  held  valid  which  was  entered  into  with  full  knowl- 
edge of  its  nature  and  effect  and  because  of  the  deliberate, 
voluntary  and  intelligent  desire  of  the  grantor.  {V albert 
V.  V albert,  282  111.  415.)  The  existence  of  a  fiduciary  re- 
lation does  not  avoid  a  conveyance  unless  by  reason  of  the 
relation  undue  advantage  is  taken  of  the  grantor.  {Lang 
V.  Lang,  284  111.  148.)  As  in  the  case  last  cited,  so  here 
the  plan  of  conveying  the  property  to  appellees  was  with- 
out their  suggestion  or  advice  but  originated  with  Gardner 
and  was  carried  out  by  him  without  consultation  with  the 
appellees.  The  existence  of  a  fiduciary  relation  merely  cre- 
ates a  presumption  of  influence,  which  casts  on  the  person 
occupying  the  fiduciary  relation  the  burden  of  showing  the 
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absence  of  undue  influence  by  showing  good  faith  on  his 
part,  that  no  unfairness  was  used,  and  that  the  transac- 
tion was  equitable  and  just  between  the  parties.  The  party 
claiming  the  benefit  of  the  contract  must  show  that  he  has 
acted  in  perfect  good  faith  and  did  not  abuse  or  betray  the 
confidence  reposed  in  him.  In  this  case  there  is  no  word 
of  evidence  of  influence  brought  to  bear  upon  the  grantor 
to  procure  the  execution  of  this  conveyance.  He  himself 
said  that  no  one  had  suggested  it  to  him.  Neither  of  the 
grantees  was  present  at  the  execution  of  the  instrument,  and 
there  is  no  evidence  that  they  had  ever  requested  it  or  had 
any  knowledge  of  the  grantor's  intention.  The  purpose  he 
expressed  was  to  compensate  them  for  having  made  a  home 
for  him  since  Bruns  had  been  his  tenant.  Whether  they 
had  any  legal  claim  on  him  for  compensation  does  not  ap- 
pear from  the  evidence,  and  certainly  they  had  not  to  the 
amount  of  the  value  of  the  land  conveyed  to  them,  but  the 
grantor  had  a  right  to  measure  their  deserts  from  him, — 
not  by  his  legal  liability  but  by  his  own  generosity  and  grati- 
tude. While  the  deed  purports  to  be  for  the  consideration 
of  one  dollar  and  past  services,  it  was,  in  fact,  to  a  large 
extent  voluntary.  There  is  no  rule  of  law  which  prohibits 
a  grantor  from  making  a  gift  to  one  who  stands  in  a  con- 
fidential relation  to  him,  provided  the  gift  is  made  volun- 
tarily and  is  not  procured  by  a  betrayal  of  the  trust  Evi- 
dence that  the  donor  was  deficient  in  mental  capacity  is 
proper  to  be  considered,  together  with  the  presumption  of 
undue  influence  arising  from  the  existence  of  the  relation, 
but  the  evidence  completely  rebuts  the  presumption  of  un- 
due influence  by  establishing  that  the  appellees  had  no  con- 
nection with  the  transaction  until  the  delivery  of  the  deed 
to  Mrs.  Bruns,  that  the  making  of  the  deed  originated  with 
the  grantor,  and  that  he  had  the  mental  capacity  to  know 
and  appreciate  the  nature  and  effect  of  his  act. 

The  decree  will  be  affirmed.  ^i  /r       j 

Decree  affirmed. 
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(Nos.  14192-14193. — Reversed  and  remanded.) 

The  City  of  Chicago,  Appellee,  vs.  W11.1.1AM  B.  Jerome, 

Appellant 

Opinion  filed  February  22,  1^22. 

1.  Special  assessments — statute  must  he  strictly  complied  with 
to  give  courts  jurisdiction.  The  authority  to  make  local  improve- 
ments by  special  assessment  is  statutory,  and  the  statute  must  be 
followed  strictly  in  order  to  give  the  courts  jurisdiction  to  enforce 
the  collection  of  the  assessments. 

2.  Same — valid  ordinance  is  the  foundation  for  the  assessment. 
Payment  of  special  assessments  cannot  be  enforced  unless  a  valid 
ordinance  has  been  passed  which  authorizes  the  improvement,  and 
such  ordinance  must  describe  the  improvement,  stating  its  nature, 
character  and  locality. 

3.  Same — the  improvement  constructed  must  he  substantially  as 
authorised  by  the  ordinance.  If  the  improvement  constructed  is 
substantially  different  from  the  improvement  authorized  to  be  con- 
structed by  the  ordinance  property  owners  cannot  be  compelled  to 
pay  the  special  assessments. 

4.  Same — when  supplemental  assessment  cannot  be  confirmed 
without  a  new  ordinance.  Where  part  of  a  sewer  system  contem- 
plated in  an  improvement  ordinance  is  abandoned  because  of  a 
decision  of  the  Supreme  Court  holding  it  to  be  unreasonable  in  a 
particular  locality,  so  that  the  improvement  finally  constructed  is 
not  the  improvement  contemplated  by  the  ordinance,  a  supplemental 
assessment  to  pay  deficiencies  in  the  cost  of  the  improvement  as 
constructed  should  be  based  upon  a  new  and  valid  ordinance. 

5.  Same — judgment  cannot  be  entered  against  person  or  prop- 
erty without  notice.  A  judgment  entered  against  a  party  or  his 
property  without  his  having  had  notice  of  the  proceeding  in  which 
the  judgment  was  entered  and  without  his  having  had  an  oppor- 
tunity to  be  heard  cannot  be  enforced. 

6.  Same — property  owner  is  entitled  to  notice  of  hearing  to  con- 
firm re-cast  assessment  roll — burden  of  proof.  Where  the  improve- 
ment as  contemplated  by  the  ordinance  is  held  by  the  Supreme 
Court  to  be  unreasonable  as  applied  to  a  particular  locality  and 
upon  remandment  the  assessment  roll  is  re-cast  to  exclude  prop- 
erty in  that  locality  there  must  be  a  new  hearing  and  a  new  order 
of  confirmation,  of  which  the  property  owner  is  entitled  to  notice 
even  though  his  assessment  is  the  same  as  before;  and  the  burden 
is  not  on  him  to  show  that  he  was  not  notified  but  is  upon  the  peti- 
tioner to  show  that  the  court  had  jurisdiction. 
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Appeai^s  from  the  County  Court  of  Cook  county;  the 
Hon.  John  H.  Wii^uams,  Judge,  presiding. 

HotrDOM,  Pratt  &  Zeiss,  for  appellant 

Samuei.  a.  Ettei^son,  Corporation  Counsel,  George 
A.  CuRRAN,  and  George  P.  Foster,  for  appellee. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court: 

May  23,  19 1 7,  appellee  filed  in  the  county  court  of  Cook 
county  a  petition  for  the  construction  of  a  sewer  system  by 
special  assessment  on  certain  streets  and  avenues  in  the  city 
of  Chicago.  Attached  to  the  petition  were  the  recommen- 
dation and  the  estimate  of  the  board  of  local  improvements 
and  the  ordinance  passed  by  the  city  council  describing  in 
detail  the  improvement  to  be  made  in  the  streets  named. 
Appellant  and  other  property  owners,  including  the  Munici- 
pal Engineering  and  Construction  Company,  filed  objections 
to  the  confirmation  of  the  assessment  roll.  These  objec- 
tions were  overruled  and  an  order  of  confirmation  was  en- 
tered August  2,  19 1 7.  On  appeal  to  this  court  it  was  held 
that  the  extension  of  the  improvement  into  a  practically  un- 
inhabited region  was  oppressive  and  unreasonable,  and  the 
judgment  of  confirmation  was  set  aside  with  respect  to  the 
property  of  the  engineering  company.  (City  of  Chicago  v. 
Engineering  Co.  283  111.  160.)  Appellee  filed  its  election 
to  proceed  with  the  improvement  notwithstanding  the  ap- 
peal, and  September  i,  19 17,  let  the  contract  for  the  entire 
improvement.  January  26,  1920,  an  order  was  entered,  on 
motion  of  appellee's  attorneys,  in  the  county  court,  setting 
aside  the  order  of  confirmation  of  August  2,  19 17,  and  the 
assessment  roll  was  ordered  referred  to  the  superintendent 
of  special  assessments,  with  directions  to  re-cast  the  assess- 
ment as  to  certain  described  property,  not  including  the 
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property  of  appellant,  by  assessing  its  proportionate  share 
of  the  estimated  cost  of  said  improvement  exclusive  of  the 
lateral  sewers,  the  extension  of  which  this  court  had  held 
to  be  unreasonable  and  oppressive.  After  the  decision  ot 
this  court  in  City  of  Chicago  v.  Bngineering  Co.  supra,  ap- 
pellee abandoned  that  portion  of  the  improvement  which 
was  to  be  constructed  in  West  Eighty-third  street,  West 
Eighty-third  place.  West  Eighty-fourth  street.  West  Eighty- 
fourth  place  and  West  Eighty-fifth  street,  west  of  South 
Kedzie  avenue,  where  the  main  sewer  was  to  be  laid.  Each 
of  the  abandoned  laterals  was  one-half  mile  long.  The 
court  found  that  the  property  of  the  engineering  company 
would  eventually  be  served  by  the  main  sewer  when  lat- 
eral sewers  were  constructed  in  the  streets  west  of  South 
Kedzie  avenue  and  new  assessments  were  made  against  each 
of  its  lots,  the  total  amount  assessed  against  the  company 
in  the  re-cast  roll  being  $3532.75,  which  amount  was  later 
reduced  about  one-half.  The  order  directing  that  the  roll 
be  re-cast  required  that  the  new  assessments  should  be  made 
in  red-ink  figures  on  the  face  of  the  original  assessment 
roll,  and  directed  that  when  the  new  assessment  was  made, 
notice  be  given  to  the  owners  of  the  property  re-assessed 
and  that  said  owners  be  given  a  hearing  on  the  re-cast  roll. 
The  assessment  roll  does  not  show  an  amount  set  opposite 
appellant's  property  in  red  ink,  and  the  record  does  not  show 
that  he  or  his  attorneys  received  any  notice  of  the  order 
changing  the  extent  of  the  improvement  and  directing  the 
assessment  roll  to  be  re-cast  nor  of  the  hearing  on  the  con- 
firmation of  the  re-cast  roll.  The  re-cast  assessment  roll 
was  confirmed,  and  the  appellee  filed  its  petition  under  sec- 
tion 84  of  the  Local  Improvement  act,  asking  that  the  final 
order  be  entered,  finding  that  the  improvement  had  been 
completed  substantially  in  accordance  with  the  original  ordi- 
nance. November  24,  1920,  this  order  was  entered,  and  on 
December  22  appellee  filed  its  petition  for  a  supplemental 
assessment.    Attached  to  this  petition  were  the  recommen- 
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dation  and  estimate  of  the  board  of  local  improvements  and 
the  ordinance  passed  by  the  city  council.  Appellant  filed 
thirty-tliree  objections  to  the  confirmation  of  the  supple- 
mental assessment  roll.  These  objections  were  overruled 
and  a  judgment  was  entered  confirming  the  roll,  and  appel- 
lant appealed.  Thereafter  appellant  moved  that  the  court 
vacate  the  judgment  of  confirmation  in  the  original  assess- 
ment proceeding  and  that  it  refer  the  assessment  roll  to 
the  superintendent  of  special  assessments  to  be  re-cast  as 
to  his  property.  This  motion  was  overruled  and  appellant 
appealed  from  this  ruling.  The  appeals  have  been  consoli- 
dated in  this  court. 

Appellant  contends  that  the  improvement  constructed  by 
appellee  is  an  improvement  entirely  different  from  the  one 
described  in  the  original  ordinance,  and  that  a  supplemental 
assessment  to  pay  a  deficiency  for  the  cost  of  the  improve- 
ment as  constructed  cannot  be  maintained  for  the  reason 
that  there  is  no  ordinance  authorizing  the  improvement. 

The  authority  to  make  local  improvements  by  special 
assessment  is  statutory,  and  the  statute  must  be  followed 
strictly  in  order  to  give  the  courts  jurisdiction  to  enforce 
the  collection  of  the  assessments.  Payment  of  special  assess- 
ments levied  to  pay  for  the  construction  of  a  local  improve- 
ment cannot  be  enforced  unless  a  valid  ordinance  has  been 
passed  which  authorized  the  improvement.  A  legal  and 
sufficient  ordinance  lies  at  the  foundation  of  every  valid 
assessment.  Such  ordinance  must  prescribe  the  nature, 
character,  locality  and  description  of  the  improvement  to 
be  made.  ( Harker's  Stat.  p.  763 ;  St.  John  v.  City  of  East 
St,  Louis,  136  111.  207;  Pells  V.  People,  159  id.  580;  City 
of  Paxton  V.  Bogardus,  201  id.  628.)  If  the  improvement 
constructed  is  substantially  different  from  the  improvement 
authorized  to  be  constructed  by  the  ordinance  property  own- 
ers cannot  be  compelled  to  pay  for  the  improvement  by 
special  assessment.  {City  of  East  St.  Louis  v.  Albrecht, 
150  111.  506;   Young  v.  People,  196  id.  603;  Gage  v.  Peo- 
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pie,  200  id.  432 ;  City  of  Chicago  v.  Nodeck,  202  id.  257 ; 
City  of  Chicago  v.  Ayers,  212  id.  59;  Eustace  v.  People, 
213  id.  424;  People  v.  Lyon,  218  id.  577;  City  of  Lincoln 
V.  Harts,  250  id.  273,  and  256  id.  253.)  It  appears  from 
the  record  before  us  that  the  improvement  for  which  the 
appellee  seeks  to  levy  this  supplemental  assessment  is  an 
improvement  entirely  diflferent  from  the  improvement  de- 
scribed in  the  original  ordinance.  Five  lateral  sewers,  de- 
signed to  serve  a  subdivision  consisting  of  eighty  acres  of 
land  lying  west  of  South  Kedzie  avenue,  have  been  aban- 
doned by  appellee.  The  only  way  in  which  the  original 
ordinance  authorizing  this  improvement  can  be  amended  is 
by  the  passage  of  another  valid  ordinance.  (Chicago  and 
Northern  Pacific  Railroad  Co,  v.  City  of  Chicago,  174  111. 
439. )  It  cannot  be  amended  by  an  order  of  court.  {Ameri- 
can Hide  and  Leather  Co.  v.  City  of  Chicago,  203  111.  45 1 . ) 
The  city  council  has  not  authorized  the  improvement  that 
has  been  constructed,  and  there  is  nothing  in  this  record 
to  show  that  it  would  have  authorized  such  an  improvement. 
The  improvement  is  a  unit,  and  the  property  paying  for  the 
improvement  by  special  assessment  is  entitled  to  the  bene- 
fit of  the  entire  improvement.  Appellant  is  asked  in  the 
supplemental  proceeding  to  pay  his  proportionate  share  of 
the  cost  of  an  improvement  which  has  not  been  authorized 
by  the  city  council.  The  court  erred  in  overruling  the  ob- 
jections filed  by  appellant  to  the  confirmation  of  the  sup- 
plemental assessment  roll. 

After  the  court  had  overruled  appellant's  objections  to 
the  confirmation  of  the  supplemental  assessment  roll  appel- 
lant moved  to  vacate  the  judgment  of  confirmation  of  the 
original  assessment  roll  in  so  far  as  it  affected  his  property 
and  asked  the  court  to  refer  the  roll  to  the  superintend- 
ent of  special  assessments  to  be  re-cast  as  to  his  property. 
Among  other  grounds  for  this  motion  he  urged  that  the 
order  authorizing  appellee  to  abandon  a  part  of  the  improve- 
ment described  in  the  original  ordinance  and  directing  the 
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assessment  roll  to  be  re-cast,  and  the  order  of  confirmation 
of  the  re-cast  assessment  roll,  were  void  in  so  far  as  these 
orders  affected  his  property,  for  the  reason  that  he  had  no 
notice  of  any  of  these  proceedings. 

Where  an  assessment  roll  is  re-cast  there  must  be  a  new 
trial  and  a  new  order  of  confirmation.  {McChesney  v.  City 
of  Chicago^  205  111.  528.)  It  is  elementary  that  a  judg- 
ment entered  against  a  party  or  his  property  without  his 
having  had  notice  of  the  proceeding  in  which  the  judgment 
was  entered  and  without  his  having  had  an  opportunity  to 
be  heard  cannot  be  enforced.  Appellee  contends  that  appel- 
lant has  not  shown  conclusively  that  he  had  no  notice  of 
these  proceedings  and  that  he  has  not  shown  that  the  im- 
provement as  constructed  is  not  fully  as  beneficial  to  him  as 
the  improvement  prescribed  by  the  original  ordinance.  The 
burden  was  not  on  appellant  to  show  that  he  had  not  been 
notified  of  this  proceeding.  In  order  to  justify  the  judg- 
ment against  appellant's  property  appellee  must  show  that 
the  court  entering  the  judgment  had  jurisdiction  of  appel- 
lant. Appellant  was  entitled  to  have  the  improvement  pre- 
scribed by  the  ordinance  authorizing  the  improvement  con- 
structed in  conformity  with  the  description  contained  in 
that  ordinance,  and  if  appellee  desired  to  change  the  nature, 
character,  locality  or  description  of  the  improvement  to  be 
constructed  he  was  entitled  to  a  hearing  with  respect  to  the 
new  improvement.  While  it  may  be  true  that  the  sewer  as 
constructed  will  serve  appellant's  property  as  well  as  the 
sewer  system  prescribed  by  the  ordinance,  it  may  not  be 
true  that  the  system  as  constructed  is  as  beneficial  to  ap- 
pellant's property  as  the  system  for  which  his  property  was 
assessed.  He  is  required  to  pay  the  same  assessment  for 
the  improvement  constructed,  which  is  about  five-sixths  the 
size  of  the  improvement  planned,  as  he  was  required  to 
pay  for  the  entire  improvement.  Appellant  has  had  no  op- 
portunity to  be  heard  with  respect  to  the  improvement  as 
changed,  so  far  as  this  record  shows,  and  the  court  erred 
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in  refusing  to  set  aside  the  order  of  confirmation  in  so  far 
as  it  affected  his  property. 

The  judgment  is  reversed  and  the  cause  is  remanded  to 
the  county  court  of  Cook  county. 

Reversed  and  remanded. 


(No.  14423. — Cause  transferred.) 

C  E.  Enbwom,  Appellant,  vs.  H.  A.  Bui^wck  et  al. 

Appellees. 

Opinion  filed  February  22,  1^22. 

Appeals  and  ersors — suit  to  subject  land  to  lien  of  judgment 
does  not  involve  freehold.  A  proceeding  by  a  judgment  creditor 
of  an  insolvent  corporation  to  have  certain  land  held  by  the  offi- 
cers, directors  and  stockholders  of  the  corporation  declared  to  be 
the  property  of  the  corporation  and  subject  to  the  lien  of  the  com- 
plainant's judgment  does  not  involve  a  freehold. 

Appeai,  from  the  Circuit  Court  of  Knox  county;  the 
Hon.  Wii*us  F.  Graham,  Judge,  presiding. 

R.  D.  Robinson,  (R11.EY  Stevens,  of  counsel,)  for 
appellant. 

Robert  J.  Walberg,  and  R.  C.  Hunt,  for  appellees. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court: 

This  was  a  bill  filed  in  the  circuit  court  of  Knox  county 
chiefly  in  aid  of  an  execution,  and  seeks  to  have  a  tract  of 
land  in  Galesburg,  in  said  county,  on  which  is  located  a 
broom  factory,  declared  to  be  subject  to  the  lien  of  the 
judgment  upon  which  the  execution  is  based,  and  also  de- 
clared to  be  held  in  trust  for  the  benefit  of  the  company 
against  which  the  judgment  was  entered  instead  of  being 
owned  by  various  individuals  who  were  formerly  officers 
and  stockholders  of  the  company. 

301-88 
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The  A.  Boyer  Broom  Company  was  a  corporation  en- 
gaged in  the  manufacture  of  brooms  at  Galesburg.  On 
March  20,  1902,  the  company  entered  into  a  contract  with 
Aaron  Boyer  for  a  warranty  deed  to  the  tract  of  land  in 
question  and  the  equipment  of  the  factory  located  thereon, 
whereby  the  company  was  to  pay  $7000  to  Boyer  for  the 
property,  $150  being  paid  down  and  the  balance  to  Ixe  paid 
at  the  rate  of  $50  per  month.  Boyer  died  in  1907.  The 
$50  monthly  payments  were  kept  up  until  after  his  death, 
when  default  was  made  by  the  company  in  the  payments, 
and  a  suit  was  brought  in  the  circuit  court  of  Knox  county 
in  1908  by  Albert  J.  Perry,  as  executor  of  Boyer's  will,  to 
have  the  contract  declared  forfeited.  It  does  not  appear 
that  the  company  or  its  directors  or  officers  made  any  de- 
fense to  the  suit,  and  the  court  entered  a  judgment  declar- 
ing the  contract  forfeited.  At  or  about  this  time,  in  1908, 
Henry  A.  Bullock,  Frank  E.  Johnson,  Gust  N.  Rodelle,  Da- 
vid Ramp  and  Ezra  D.  Aikin  borrowed  on  their  own  notes 
$2500  from  a  building  and  loan  association  at  Galesburg  and 
paid  it  to  Perry,  which  was  alleged  to  be  the  amount  still 
due  under  the  contract,  and  Perry,  as  executor,  deeded  the 
real  estate,  machinery  and  fixtures  to  the  above  named  per- 
sons. Bullock  was  president  of  the  broom  company,  hav- 
ing been  elected  about  1902,  and  the  other  grantees  in  the 
deed  were  directors  or  stockholders.  After  this  deed  was 
executed  the  company  kept  on  manufacturing  brooms  in  the 
factory,  occupying  it  as  a  tenant  of  the  grantees  in  the  deed, 
and  apparently  paying  in  lieu  of  rent  $25  each  month,  which 
the  grantees  had  agreed  to  pay  on  the  loan  to  the  building 
and  loan  association. 

Much  of  the  testimony  was  given  by  Ora  S.  Cunning- 
ham, who  apparently  conducted  most  of  the  business  of  the 
company  and  was  called  by  appellant  to  testify  as  to  the 
details.  She  went  with  the  company  in  1897  ^s  office  girl 
and  afterwards  became  book-keeper  and  then  secretary,  and 
it  would  seem  was  in  charge  of  the  clerical  work  and  ac- 
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counting  of  the  company.  She  was  also  a  stockholder  and 
director  during  the  latter  part  of  the  company's  existence. 
The  company  apparently  failed  in  business,  the  factory  be- 
ing operated  at  a  loss,  and  the  same  was  closed  in  191 5- 
Miss  Cunningham  testified  that  she  sold  most  of  the  ma- 
chinery after  the  closing  up  of  the  business,  and  used  the 
money  received  therefor  and  from  other  sources  to  take 
up  the  various  bills  of  the  company.  In  the  conduct  of 
its  business  of  making  brooms  it  became  necessary  for  the 
company  to  purchase  broom  com,  and  Miss  Cunningham 
and  her  brother,  who  also  worked  at  the  factory,  went  to 
the  farm  of  appellant,  C.  E.  Enbloom,  in  the  northwest 
corner  of  Knox  county,  in  March,  19 14,  and  purchased  a 
considerable  amount  of  broom  corn  which  he  had  raised. 
Enbloom  carried  it  to  the  factory  in  several  consignments 
and  the  company  paid  him  in  cash  for  all  of  it  except  the 
last  consignment,  and  for  that  it  gave  him  a  note,  which 
was  not  paid  when  due  and  was  placed  in  judgment  in  the 
circuit  court  of  Knox  county  for  $932.19  and  an  execution 
issued  thereon.  In  aid  of  this  execution  the  present  pro- 
ceeding is  brought. 

We  are  met  at  the  outset  of  this  case  by  the  argument 
of  counsel  for  appellees  that  the  bill  was  filed  in  aid  of  an 
execution  or  as  a  creditor's  bill  seeking  to  set  aside  an  al- 
leged fraudulent  conveyance  made  by  a  judgment  debtor 
and  to  subject  land  to  sale  for  the  payment  of  the  judgment 
indebtedness,  and  that  as  this  question  does  not  involve  a 
freehold  this  court  has  no  jurisdiction  and  the  appeal  should 
have  been  taken  to  the  Appellate  Court.  Counsel  for  ap- 
pellant, in  answer  thereto,  argue  that  while  the  bill  was  filed 
to  collect  the  judgment  in  favor  of  appellant,  it  is  also,  in 
truth,  a  bill  to  have  the  title  to  the  real  estate  declared  to 
be  the  property  of  the  Boyer  Broom  Company  and  to  be 
held  in  trust  by  that  company  for  its  stockholders,  and  that 
therefore  a  freehold  is  involved. 
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It  is  clear,  under  the  authorities,  that  if  this  bill  is  only 
a  creditor's  bill  seeking  to  uphold  the  lien  of  appellant's 
judgment  on  the  land  in  question  and  to  set  aside  the  deed 
for  the  purpose  of  collecting  the  judgment  no  freehold  is 
involved  under  the  repeated  decisions  of  this  court.  (First 
Nat  Bank  v.  Vest,  187  111.  389;  Hupp  v.  Hupp,  153  id. 
490;  Brockway  v.  Kizer,  215  id.  188;  Burroughs  v.  Kotz, 
226  id.  40;  Wachsmuih  v.  Penn  Mutual  Life  Ins.  Co.  231 
id.  29;  Oszvald  v.  Hexteo,  254  id.  158;  Becker  v.  Fink, 
273  id.  560.)  No  other  creditors  of  the  broom  company, 
and  none  of  its  stockholders  or  officers,  are  complaining 
that  the  title  to  the  property  is  wrongly  held  by  appellees. 
Indeed,  it  does  not  appear  that  there  are  any  creditors  of 
the  Boyer  Broom  Company  except  appellant,  and  it  is  also 
clear  that  several  persons  who  have  become  part  owners  of 
the  land  in  question  since  the  making  of  the  original  deed 
by  Aaron  Boyer's  executor  are  not  made  parties  to  this 
proceeding.  It  is  manifest  that  the  chief,  if  not  the  only, 
purpose  of  appellant  in  bringing  this  bill  is  to  subject  the 
property  to  the  lien  of  his  judgment.  Any  other  complaint 
made  in  the  bill  as  to  the  property  being  held  by  appellees 
in  trust  for  the  broom  company  is  a  mere  incident  to  the 
chief  purpose  of  the  bill,  and  we  cannot  see  from  the  al- 
legations of  the  bill  or  from  the  facts  in  the  case  that  ap- 
pellant has  any  right  in  equity  to  ask  the  court  to  set  aside 
the  deed  conveying  the  property  to  appellees  and  to  hold 
the  land  in  trust  for  the  stockholders. 

As  this  bill  was  filed  for  the  purpose  of  subjecting  the 
land  in  question  to  the  lien  of  appellant's  judgment  the 
case  does  not  involve  a  freehold  and  was  improperly  ap- 
pealed to  this  court.  For  this  reason  it  will  be  transferred 
to  the  Appellate  Court  for  the  Second  District.  The  clerk 
of  this  court  will  transmit  to  the  clerk  of  the  Appellate 
Court  for  the  Second  District  all  the  files  in  this  case,  to- 
gether with  the  order  transferring  the  cause. 

Cause  transferred. 
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(No.  13958. — ^Judgment  affirmed) 

John  Kinnan,  Defendant  in  Error,  vs.  The  Chari^es  B. 

Hurst  Company,  Plaintiff  in  Error. 

Opinion  filed  February  22^  1^22, 

1.  Workmen's  compensation — employees  were  presumed  not 
bound,  by  the  Compensation  act  of  jpu.  Because  of  the  proviso 
in  the  Compensation  act  of  191 1  that  before  his  employees  were 
bound  by  the  act  the  employer  was  to  furnish  to  them  or  post  in 
the  plant  or  workroom  a  legible  statement  of  the  provisions  of  the 
act  the  employees  were  presumed  not  to  be  bound  by  the  act. 

2.  Pleading — what  the  statute  says  shall  be  presumed  need  not 
be  alleged — negligence.  In  an  action  by  an  employee  for  a  per- 
sonal injury  occurring,  while  the  Workmen's  Compensation  act  of 
1911  was  in  force,  in  an  employment  of  such  a  character  that  the 
employer  was  presumed  to  be  bound  by  the  act,  the  declaration  need 
not  allege  that  the  employee  was  not  bound  by  the  act,  as  the  act 
itself  so  presumes;  and  if  the  employer  claims  the  employee  was 
under  the  act  it  is  incumbent  upon  him  to  allege  and  prove  that  fact. 

Writ  of  Error  to  the  Appellate  Court  for  the  First 
District; — heard  in  that  court  on  writ  of  error  to  the  Cir- 
cuit Court  of  Cook  county;  the  Hon.  Anton  T.  Zeman, 
Judge,  presiding. 

John  Eari,y,  for  plaintiff  in  error. 

S.  P.  Douthart,  for  defendant  in  error. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

John  Kinnan  recovered  a  judgment  for  $12,625  against 
the  Chas.  B.  Hurst  Company,  the  Appellate  Court  affirmed 
the  judgment,  and  the  record  has  been  brought  here  for 
review  by  certiorari. 

The  suit  was  begun  in  the  municipal  court  of  Chicago 
on  August  13,  191 3,  for  personal  injuries  received  on 
September  4,  1912,  by  the  plaintiff,  who  was  a  mason 
employed  by  the  defendant  in  the  construction  of  a  silo  near 
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Polo,  Illinois.  The  cause  was  transferred  to  the  circuit 
court  of  Cook  county  and  an  amended  declaration  of  two 
counts  in  trespass  on  the  case  was  filed,  the  first  of  which 
alleged  negligence  of  the  employer  in  the  erection,  con- 
struction and  maintenance  of  a  scaffold  upon  which  the 
plaintiff  was  required  to  go  in  the  course  of  his  work,  by 
reason  of  the  insufficiency  of  which  it  broke  and  the  plain- 
tiff fell  and  was  injured.  This  count  alleged  the  willful 
negligence  of  the  defendant,  contrary  to  the  statute  provid- 
ing for  the  protection  and  safety  of  persons  in  and  about 
the  construction,  repairing,  alteration  or  removal  of  build- 
ings, bridges,  viaducts  and  other  structures,  approved  June 
3,  1907.  (Laws  of  1907,  p.  312.)  The  other  count  alleged, 
generally,  the  negligence  of  the  defendant  in  the  construc- 
tion of  the  scaffold. 

The  proceedings  on  the  trial  have  not  been  preserved  and 
no  bill  of  exceptions  appears  in  the  record,  which  consists 
of  the  declaration,  plea  of  the  general  issue,  the  order  of  the 
court  overruling  the  defendant's  motions  for  a  new  trial 
and  in  arrest  of  judgment,  and  entering  judgment  on  the 
verdict.  The  question  presented  is  as  to  the  sufficiency  of 
the  declaration  to  sustain  the  judgment. 

At  the  time  of  the  accident  to  the  plaintiff  the  Work- 
men's Compensation  act  of  191 1  was  in  force.  (Laws  of 
191 1,  p.  315.)  This  act  provided  that  any  employer  covered 
by  its  provisions  might  elect  to  provide  and  pay  compen- 
sation for  injuries  sustained  by  any  employee  arising  out  of 
and  in  the  course  of  the  employment  according  to  the  pro- 
visions of  the  act  and  thereby  relieve  himself  from  any 
liability  for  recovery  of  damages  except  as  in  the  act  pro- 
vided, and  that  every  employer  within  the  provisions  of  the 
act  failing  to  file  notice  in  writing  of  his  election  to  the 
contrary  should  be  bound  by  the  provisions  of  the  act,  and  in 
the  event  of  an  employer's  electing  to  provide  and  pay  com- 
pensation as  provided  in  the  act,  then  every  employee  of 
such  employer  should  be  deemed  to  have  accepted  all  the 
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provisions  of  the  act  as  a  part  of  his  contract  of  hiring  un- 
less within  thirty  days  after  such  hiring  and  after  the  tak- 
ing effect  of  the  act  he  should  file  notice  to  the  contrary  with 
the  secretary  of  the  State  Bureau  of  Labor  Statistics,  pro- 
vided that  before  any  such  employee  should  be  bound  by  the 
provisions  of  the  act  his  employer  should  either  furnish  to 
such  employee  personally  at  the  time  of  his  hiring,  or  post 
in  a  conspicuous  place  at  the  plant  or  in  the  room  or  place 
where  such  employee  was  to  be  employed,  a  legible  statement 
of  the  compensation  provisions  of  the  act.  The  act  by  its 
terms  applied  to  employers  in  the  business  in  which  the 
defendant  was  engaged,  and  provided  that  no  common  law 
or  statutory  right  to  recover  damages  for  injury  or  death 
sustained  by  any  employee  while  engaged  in  the  line  of  his 
duty  as  such  employee,  other  than  the  compensation  provided 
in  the  act,  should  be  available  to  any  employee  who  had 
accepted  the  provisions  of  the  act,  provided  that  when  the 
injury  to  the  employee  was  caused  by  the  intentional  omis- 
sion of  the  employer  to  comply  with  statutory  safety  regu- 
lations, nothing  in  the  act  should  affect  the  civil  liability  of 
the  employer. 

In  Beveridge  v.  Illinois  Fuel  Co.  283  111.  31,  it  was  held 
that  in  an  action  on  the  case  for  personal  injuries  against 
an  employer  engaged  in  a  business  subject  to  the  provisions 
of  the  Workmen's  Compensation  act  it  was  necessary  to 
allege  in  the  declaration  facts  showing  that  the  defendant 
was  not  subject  to  the  provisions  of  the  act,  and  this  allega- 
tion must  be  proved  by  the  plaintiff.  This  rule  was  declared 
also  in  Barnes  v.  Illinois  Fuel  Co,  283  111.  173,  Davis  v.  St. 
Paul  Coal  Co,  286  id.  64,  Reynolds  v.  Chicago  City  Rail- 
zvay  Co,  287  id.  124,  and  Bishop  v.  Chicago  Raihvays  Co, 
290  id.  194.  The  cases  in  which  these  decisions  were  made 
all  arose  under  the  act  of  19 13,  in  which  the  proviso  in  the 
act  of  191 1  concerning  the  furnishing  to  the  employee  at 
the  time  of  hiring,  or  posting  in  a  conspicuous  place  at  the 
plant,  a  legible  statement  of  the  compensation  provisions  of 
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the  act  is  omitted,  and  it  is  therefore  insisted  that  the  deci- 
sions are  not  applicable  to  the  act  of  191 1.  The  cases  of 
Ziikas  V.  Appleton  Manf.  Co.  279  111.  171,  and  Curran  v. 
Wells  Bros.  Co.  281  id.  615,  are  relied  on  as  holding  that  a 
declaration  charging  negligence  and  making  no  reference  to 
the  Workmen's  Compensation  act  stated  a  cause  of  action; 
that  the  defendant  by  failing  to  plead  or  attempting  to  prove 
under  the  general  issue  that  it  was  operating  under  the 
Workmen's  Compensation  act  waived  that  defense,  and  that 
the  defendant  was  bound  to  allege  and  prove  the  posting  of 
the  notices  of  the  compensation  provisions  of  the  act.  These 
cases  do  not  decide  any  question  of  pleading.  In  the  first 
it  was  decided  that  the  defendant  by  its  course  of  action 
on  the  trial  had  waived  the  right  to  insist  upon  the  defect 
in  the  declaration  in  not  pleading  the  election  of  the  de- 
fendant not  to  be  bound  by  the  Workmen's  Compensation 
act  or  the  want  of  proof  on  that  question.  In  the  other, 
the  issue  was  made  by  plea  and  replication  as  to  the  de- 
fendant's having  furnished  to  the  employee  or  posted  the 
notices  required  by  the  proviso,  and  the  evidence  on  that 
question  was  properly  heard  on  the  issue  thus  made. 

Before  the  passage  of  any  Workmen's  Compensation 
act  the  liability  of  a  master  for  injuries  received  by  his 
servant  through  the  neglect  of  the  master  was  recognized. 
The  Workmen's  Compensation  act  changed  the  law  in  this 
respect  so  that  the  negligence  of  the  master  ceased  to  be 
a  factor  in  his  liability  in  cases  coming  within  the  provisions 
of  the  act  and  liability  was  imposed  upon  him  for  injuries 
received  by  any  employee  arising  out  of  and  in  the  course 
of  his  employment,  without  regard  to  any  fault  on  the  part 
of  the  master.  Since  an  employer  in  the  business  in  which 
the  plaintiff  in  error  was  engaged  was  presumed  to  have 
elected  to  provide  and  pay  compensation  according  to  the 
provisions  of  the  act,  it  became  necessary,  as  was  held  in 
the  cases  cited,  for  an  employee  of  such  an  employer,  in 
order  to  maintain  an  action  for  negligence  at  common  law 
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against  his  employer,  to  allege  and  prove  that  the  employer 
was  not  bound  by  the  provisions  of  the  act.  The  presump- 
tion in  the  case  of  the  employee  was  the  reverse  of  that 
in  the  case  of  the  employer,  for  while  the  statute  enacted 
that  every  employee  of  any  employer  who  had  elected  to 
provide  and  pay  compensation  provided  in  the  act  should, 
as  a  part  of  his  contract  of  hiring,  be  deemed  to  have  ac- 
cepted all  the  provisions  of  the  act  and  to  be  bound  thereby 
unless  he  gave  notice  to  the  contrary,  still,  in  the  very  clause 
which  created  this  presumption  was  a  proviso,  a  part  of 
the  enactment  itself,  that  "before  any  such  employee  shall 
be  bound  by  the  provisions  of  this  act,  his  employer  shall 
either  furnish  to  such  employee  personally  at  the  time  of 
his  hiring,  or  post  in  a  conspicuous  place  at  the  plant  or  in 
the  room  or  place  where  such  employee  is  to  be  employed, 
a  legible  statement  of  the  compensation  provisions  of  this 
act."  Section  3  provided  that  no  common  law  or  statutory 
right  to  recover  damages  for  injury  or  death  sustained  by 
any  employee,  other  than  the  compensation  provided,  should 
be  available  to  any  employee  who  had  accepted  the  provi- 
sions of  the  act.  Whether  or  not  the  employer  had  elected 
to  provide  and  pay  compensation  in  accordance  with  the 
provisions  of  the  act,  the  employee  was  not  barred  by  its 
provisions  from  his  common  law  action  for  neglect  unless 
he  also  was  bound  by  the  provisions  of  the  act.  It  was 
therefore  unnecessary  to  the  statement  of  a  cause  of  action 
that  the  declaration  should  allege  that  the  employee  was 
not  bound  by  the  act,  for  the  presumption  was  that  he  was 
not  so  bound.  The  relation  of  master  and  servant  and 
their  respective  obligations  continue  the  same  as  before  the 
passage  of  the  Workmen's  Compensation  act  except  as  they 
are  changed  by  the  act,  and  when  it  is  claimed  that  the 
obligation  of  either  is  changed  by  the  act  the  facts  must  be 
averred  which  show  the  changed  relation.  The  act  estab- 
lished certain  presumptions,  and  these  must  be  given  effect. 
What  the  statute  says  shall  be  presumed  it  is  unnecessary  to 
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allege.  The  contrary  averment  must  be  made  if  the  fact 
is  to  be  put  in  issue.  (Beveridge  v.  Illinois  Fuel  Co,  supra,) 
If  the  cause  of  action  depends  upon  either  the  master  or 
the  servant,  or  both,  being  bound  by  the  provisions  of  the 
Workmen's  Compensation  act,  the  facts  must  be  alleged 
showing  that  they  are  so  bound,  or  the  one  is  bound  whose 
being  bound  is  essential  to  the  cause  of  action.  In  this  case 
the  presumption  is  that  the  employer  was  bound  by  the  act, 
for  the  statute  so  declares.  The  presumption  is  that  the 
employee  was  not  bound,  for  the  express  provision  of  the 
enacting  clause  of  the  statute  was,  that  before  personal  no- 
tice was  given  to  the  employee  or  notice  posted  in  his  place 
of  employment  of  a  statement  of  the  compensation  provi- 
sions of  the  act  no  employee  should  be  bound  by  such  pro- 
visions. There  was  no  presumption  of  such  personal  notice 
or  posting  and  no  presumption  that  the  employee  had  ac- 
cepted the  provisions  of  the  act,  and  therefore  it  was  not 
necessary  to  allege  that  he  had  not  done  so.  It  was  only 
employees  who  had  accepted  the  provisions  of  the  act  to 
whom  the  common  law  right  to  recover  damages  was  not 
available.  The  facts  averred  in  the  declaration. and  the  pre- 
sumptions created  by  the  statute  established  that  the  plain- 
tiff in  error  was  covered  by  the  terms  of  the  act  but  that 
its  provisions  had  not  been  accepted  by  the  defendant  in 
error.  If  the  plaintiff  in  error  desired  to  make  the  defense 
that  the  defendant  in  error  was  subject  to  the  provisions  of 
the  act,  and  therefore  the  common  law  cause  of  action  was 
not  available  to  him,  it  was  incumbent  on  it  to  allege  and 
prove  this  fact. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 
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(No.  14191. — Reversed  and  remanded.) 

Jessie  H.  Cook,  Defendant  in  Error,  vs.  Paui,  Korshak, 

Plaintiff  in  Error. 

Opinion  filed  February  22,  1^22, 

1.  Pleading — a  defense  in  abatement  of  suit  must  be  relied  on 
in  affidavit  of  defense.  A  defendant  sued  in  trover  in  the  munici- 
pal court  of  Chicago  cannot  introduce  evidence  that  the  suit  should 
have  been  brought  against  the  members  of  a  limited  partnership  to 
which  he  belonged,  where  he  makes  no  such  claim  in  his  affidavit 
of  defense  but  enters  his  appearance  and  defends  the  suit  in  the 
same  capacity  in  which  he  was  sued. 

2.  Appeals  and  errors — when  question  of  sufficiency  of  evi- 
dence is  not  saved  for  review.  The  question  of  the  sufficiency  of 
the  evidence  to  make  out  the  plaintiff's  case  in  a  suit  at  law  tried 
by  a  jury  is  not  preserved  for  review  by  the  Supreme  Court  where 
no  motion  was  made  in  the  trial  court  to  direct  a  verdict  for  the 
defendant. 

3.  Trover — a  vendor's  declaration  that  he  stole  the  property  is 
not  admissible  in  trover  against  vendee.  In  an  action  of  trover  to 
recover  the  value  of  a  diamond  alleged  to  have  been  sold  to  the 
defendant,  who  was  a  pawnbroker,  a  statement  by  the  vendor  to  a 
third  person  that  he  stole  the  diamond  and  sold  it  to  the  defend- 
ant, although  made  in  the  defendant's  presence,  is  hearsay  and  is 
not  admissible. 

4.  Same — when  value  of  stolen  diamond  is  not  established  by 
expert  testimony.  In  an  action  of  trover,  where  the  defendant  is 
alleged  to  have  purchased  and  converted  to  his  own  use  a  diamond 
stolen  from  the  plaintiff,  expert  testimony  as  to  the  value  of  other 
diamonds  which  the  plaintiff  introduces  in  evidence  and  claims  to 
be  similar  to  the  one  stolen  cannot  be  made  the  basis  of  a  finding 
as  to  the  value  of  the  latter;  nor  can  such  finding  be  based  on  ex- 
pert testimony  as  to  the  value  of  a  diamond  produced  by  the  de- 
fendant as  being  the  diamond  which  he  purchased  but  which  is 
riot  proven  to  be  the  one  stolen. 

5.  Same — evidence  of  offer  to  compromise  with  defendant  is 
not  admissible  against  him.  In  an  action  of  trover  against  a  pawn- 
broker to  recover  the  value  of  a  stolen  diamond  ring  which  he  is 
alleged  to  have  purchased,  evidence  that  the  plaintiff's  husband 
offered  to  pay  the  defendant  a  certain  sum  which  had  been  recov- 
ered from  the  thief  if  the  defendant  would  return  the  ring,  and 
that  he  refused  to  accept  the  money,  is  not  admissible,  whether 
the  offer  was  made  before  or  after  the  suit  was  begun. 
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Writ  of  Error  to  the  Appellate  Court  for  the  First 
District; — heard  in  that  court  on  appeal  from  the  Munici- 
pal Court  of  Chicago;  the  Hon.  Chari^es  F.  McKini^Ey, 
Judge,  presiding. 

LESWE  H.  VVhipp,  for  plaintiff  in  error. 

GooDNow,  Matthews,  Lucius  &  Buehi^er,  for  de- 
fendant in  error. 

Mr.  Justice  Duncan  delivered  the  opinion  of  the  court : 

This  action  was  originally  begun  in  the  municipal  court 
of  Chicago  as  an  action  of  replevin  by  Jessie  H.  Cook  to 
recover  a  diamond  ring.  Afterwards  she  filed  her  statement 
of  claim  in  trover,  under  which  she  recovered  a  judgment 
in  the  sum  of  $1200  against  plaintiff  in  error,  Paul  Kor- 
shak, doing  business  as  the  Illinois  Pawners'  Society.  On 
appeal  to  the  Appellate  Court  for  the  First  District  the 
judgment  was  affirmed.  A  petition  for  a  writ  of  certiorari 
was  allowed  by  this  court. 

The  facts  found  in  the  record  and  not  controverted  are 
the  following:  Defendant  in  error  was  the  owner  and  in 
possession  of  a  diamond  ring  on  December  30,  19 19,  which 
was  on  tliat  day  stolen  by  her  son,  Samuel  A.  Wallace,  who 
was  about  twenty  years  of  age.  She  had  owned  this  ring 
for  about  eighteen  years.  On  the  same  day,  December  30, 
19 1 9,  her  son  took  a  ring,  or  a  diamond  set  in  it,  to  the 
plaintiff  in  error's  place  of  business  in  Chicago  and  sold  it 
to  him  for  $600.  On  the  same  day  the  son  deposited  $400 
in  the  Fort  Dearborn  National  Bank  of  Chicago  and  checked 
out  $35.  On  the  next  morning  he  confessed  to  taking  his 
mother's  ring  and  selling  it  to  plaintiff  in  error,  and  accom- 
panied his  mother  and  her  husband,  Charles  M.  Cook,  and 
her  brother,  H.  J.  Hamlin,  to  plaintiff  in  error's  place  of 
business,  and  there  again  confessed,  in  the  presence  of  plain- 
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tiff  in  error,  that  he  had  stolen  the  ring.  Defendant  in  er- 
ror demanded  possession  of  the  ring,  but  plaintiff  in  error 
refused  to  surrender  the  ring  or  the  diamond  or  to  exhibit 
either  of  them  to  her  or  to  any  of  the  parties  accompany- 
ing her.  The  son  had  checked  out  that  morning  the  remain- 
der of  the  $365  which  he  had  deposited  in  the  bank,  and 
Charles  M.  Cook  tendered  this  sum  to  plaintiff  in  error  as 
salvage  money,  and  stated  to  him  that  as  it  was  clear  that 
the  ring  had  been  stolen  he  ought  to  accept  the  money  and 
settle  the  matter  by  returning  the  ring,  but  he  again  refused 
to  accept  the  money  or  return  the  ring  or  the  diamond  or 
to  allow  them  to  see  either  of  them.  A  policeman  who  had 
accompanied  defendant  in  error  and  her  party  then  entered 
a  stop-order  on  the  record  of  the  sale  entered  by  plaintiff 
in  error  in  his  books,  and  forbade  the  sale  of  the  diamond. 
Plaintiff  in  error  was  required  on  the  trial  of  this  cause 
to  produce  in  court  his  record  of  the  purchase  from  Sam- 
uel A.  Wallace  and  also  the  ring  or  diamond  purchased 
by  him  of  Wallace.  That  record  contained  the  following : 
"12/30/19. — Buy  $600  Samuel  Wallace,  1419  Hollywood; 
loose  diamond  of  2j^  carat;  age  23;  average  height,  five 
feet  seven;  weight,  135  pounds;  time,  9:15  in  the  morn- 
ing." The  above  quotation,  when  interpreted  under  the 
evidence  in  this  case,  simply  means  that  plaintiff  in  error 
bought  this  diamond  on  the  date  indicated  for  $600  of  Sam- 
uel Wallace,  that  it  is  the  size  of  2j^  carats,  that  he  repre- 
sented his  age  to  be  23  years,  etc.,  and  that  the  diamond 
is  what  is  called  a  loose  diamond  and  was  not  set  in  the 
ring  when  purchased.  Plaintiff  in  error  produced  what  he 
claimed  and  testified  to  as  being  the  same  diamond  sold  him 
by  Wallace.  The  expert  witness  of  defendant  in  error  tes- 
tified that  the  diamond  so  produced  would  weigh  i^  car- 
ats,— possibly  I  Ji  carats, — and  that  it  was  eight  millimeters 
in  diameter.  By  his  testimony  he  fixed  the  fair  cash  market 
value  of  the  stone  on  December  30,  1919,  at  from  $450  to 
$500  per  carat,  and  said  the  value  thereof  in  January,  1920, 
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was  the  same.  He  described  it  as  a  yellow  stone  with  a 
small  chip  out  of  the  edge  of  it,  and  having  also  another 
imperfection,  and  was  not  a  first-class  stone  by  any  means. 
Plaintiff  in  error  and  his  expert  witnesses  valued  this  stone 
at  from  $600  to  $650,  and  described  it  as  a  yellow  diamond 
or  as  a  "commercial  white."  Their  evidence  was  also  to 
the  effect  that  if  the  stone  were  set  in  yellow  gold  it  would 
be  whiter  in  appearance,  and  if  set  in  platinum  it  would  be 
whiter  in  appearance  than  if  set  in  gold.  This  stone  was 
not  identified  by  any  witness  as  the  stone  or  diamond  that 
was  in  defendant  in  error's  ring.  On  the  contrary,  she  tes- 
tified that  she  could  not  say  whether  it  was  or  was  not  the 
stone  taken  from  her.  Her  husband  and  her  brother  both 
testified  that  they  did  not  know  whether  it  was  or  not  her 
diamond,  but  that  their  best  judgment  was  that  it  was  not 
her  stone. 

Upon  the  foregoing  proof  being  offered  by  the  defend- 
ant in  error,  to  the  effect  that  the  diamond  produced  in 
court  by  Korshak  was  not  her  diamond,  she  was  permitted 
by  the  court,  over  the  objection  of  Korshak,  to  introduce 
in  evidence  two  other  diamonds,— one  set  in  an  ear-ring 
and  the  other  in  a  finger-ring, — and  to  make  proof  of  their 
value.  She  had  h?.d  these  two  diamonds,  and  the  diamond 
which  was  stolen  from  her,  for  about  eighteen  years,  and 
they  were  all  originally  set  in  a  band-ring  but  were  later 
set  in  separate  rings,  as  aforesaid.  Her  testimony  was  to 
the  effect  that  all  three  of  the  stones  were  practically  ot 
the  same  color  or  of  the  same  degree  of  whiteness,  and  that 
the  stone  that  was  stolen  was  larger  than  either  of  the  two 
exhibited  in  evidence.  Her  expert  witness,  who  had  never 
seen  any  of  the  stones  except  at  the  trial,  testified  that  he 
estimated  the  size  of  the  stone  exhibited  by  her  in  the  finger- 
ring  at  2^  carats  and  valued  it  at  $800  per  carat.  He  de- 
scribed it  as  a  perfect  white  stone.  He  estimated  the  size 
of  the  stone  in  the  ear-ring  at  from  i^^  to  i^  carats  and 
valued  it  at  $900  per  carat,  or  $100  per  carat  more  than 
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the  other  stone  exhibited  by  her.  Korshak  and  his  experts 
valued  the  finger-ring  stone  at  from  $700  to  $800  and  the 
stone  in  the  ear-ring  at  from  $800  to  $900. 

Plaintiff  in  error  sought  to  introduce  in  evidence  in  this 
case  proof  that  the  Illinois  Pawners'  Society  is  a  limited 
partnership  composed  of  several  individuals  and  that  the 
diamond  was  purchased  of  Wallace  by  that  firm ;  that  plain- 
tiff in  error  was  not  doing  business  as  the  Illinois  Pawners' 
Society,  and  that  he  was  not  therefore  individually  liable, 
in  any  view  of  the  case,  to  defendant  in  error  for  the  value 
of  the  diamond  in  question,  and  that  the  suit  ought  to  have 
been  brought  against  the  members  of  the  partnership.  No 
such  facts  were  pleaded  by  him  in  this  case.  On  the  con- 
trary, he  entered  his  appearance  in  this  case  as  "Paul  Kor- 
shak, doing  business  as  Illinois  Pawners'  Society,"  and  also 
signed  his  pleadings  or  his  affidavit  of  defense  in  the  same 
manner.  The  first  time  that  such  a  defense  was  suggested 
by  him  was  when  he  offered  the  evidence  aforesaid.  The 
evidence  was  clearly  inadmissible,  as  it  was  not  relied  on  in 
his  affidavit  of  defense.  Defenses  in  abatement  of  the  suit 
must  be  pleaded  or  relied  on  by  a  sufficient  statement  made 
in  the  affidavit  of  defense,  and  were  waived  in  this  case  by 
plaintiff  in  error  defending  this  suit  in  the  same  capacity 
in  which  he  was  sued.  He  did  not  at  any  time  ask  the 
court  to  withdraw  or  amend  in  any  particular  his  affidavit 
of  defense. 

It  is  true  as  stated  by  defendant  in  error  that  we  are 
bound  by  all  controverted  questions  of  fact  settled  by  the 
Appellate  Court  in  this  case.  Having  affirmed  the  judgment 
the  presumption  must  be  indulged  that  the  Appellate  Court 
found  the  facts  as  they  were  found  by  the  trial  court  and 
the  jury  in  that  court. 

Plaintiff  in  error  contends  that  there  is  no  competent 
evidence  in  this  record  to  prove  that  the  diamond  in  question 
sold  to  him  by  Samuel  Wallace  was  the  property  of  defend- 
ant in  error,  and  that  whether  or  not  there  is  such  compe- 
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tent  evidence  in  this  record  is  a  question  of  law,  which  this 
court  may  pass  on  in  this  case.  It  is  true  that  it  was  in- 
cumbent on  defendant  in  error  to  prove  that  the  diamond 
in  question  sold  to  plaintiff  in  error  by  Wallace  was  her 
diamond,  and  whether  or  not  there  is  competent  evidence 
in  the  record  to  prove  that  ultimate  fact  is  a  question  of 
law.  That  question  of  law,  however,  was  not  raised  in 
the  lower  court  in  a  manner  to  be  preserved  for  review  by 
this  court,  as  there  was  no  motion  at  the  close  of  defendant 
in  error's  evidence,  or  at  the  close  of  all  the  evidence,  to 
direct  a  verdict  for  plaintiff  in  error.  It  is  necessary  to 
make  such  motion  at  the  close  of  all  the  evidence  in  order 
to  preserv^e  the  question  of  law  for  review  in  this  court. 
(Central  Raihvay  Co,  v.  Knowles,  191  111.  241.)  No  such 
motion  was  made  in  this  case  at  any  time.  Therefore  the 
question  of  the  sufficiency  of  the  evidence  to  make  out  plain- 
tiff's case  is  not  preserved  for  review. 

Over  the  objections  of  plaintiff  in  error  defendant  in 
error  was  allowed  to  prove  that  her  diamond  was  stolen, 
and  that  in  the  presence  of  plaintiff  in  error  her  son  con- 
fessed to  stealing  it  and  selling  it  to  plaintiff  in  error.  This 
was  hearsay  evidence  purely  and  was  not  competent  against 
the  plaintiff  in  error  over  his  objection.  Wallace  was  not 
a  witness  on  this  trial.  It  is  a  familiar  rule  of  law  that  a 
vendor's  declaration  after  he  has  sold  an  article  of  personal 
property  is  inadmissible  against  the  vendee  to  impeach  the 
vendee's  title  to  the  property.  The  fact  that  the  vendor  is 
a  thief  and  has  stolen  the  article  can  add  no  greater  force 
to  his  declaration,  and  the  fact  that  the  declaration  is  made 
in  the  presence  of  the  vendee  does  not  render  the  evidence 
competent 

The  sum  arrived  at  by  the  verdict  of  the  jury  as  to  the 
value  of  the  ring  stolen  from  defendant  in  error  was  evi- 
dently based  upon  the  valuations  placed  upon  the  two  dia- 
monds exhibited  to  the  jury  by  defendant  in  error.  Evi- 
dence of  the  values  of  these  diamonds  could  not  form  the 
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basis  of  a  finding  in  this  case  as  to  the  value  of  the  dia- 
mond stolen  from  defendant  in  error.  It  is  equally  true 
that  the  value  of  the  stone  produced  by  plaintiff  in  error 
in  court  as  the  one  sold  to  him  was  not  admissible  upon 
which  to  base  such  a  finding,  as  the  proof  showed  or  tended 
to  show  that  it  was  not  her  stolen  diamond.  Besides,  the 
highest  value  placed  upon  this  latter  stone  did  not  exceed 
$1000,  and  the  verdict  was  for  $1200.  There  was  no 
competent  evidence  in  the  record,  therefore,  to  prove  the 
value  of  her  stolen  diamond  even  if  the  proof  had  es- 
tablished that  plaintiff  in  error  had  that  stolen  diamond. 
This  proof  was  offered  upon  the  theory  that  inasmuch  as 
plaintiff  in  error  had  refused  to  exhibit  to  her  the  diamond 
that  he  had  purchased  from  Wallace  and  had  failed  to  pro- 
duce her  stolen  diamond,  it  was  competent  for  her  to  prove 
the  value  of  diamonds  similar  to  the  one  that  was  stblen 
from  her  in  order  to  establish  the  value  of  her  missing  dia- 
mond. Her  counsel  cite  two  cases  which  it  is  claimed  sup- 
port her  theory.  (Cuebas  \.  Klein,  61  N.  Y.  Supp.  923; 
Sullivan  v.  Girson,  39  Mont.  274.)  We  do  not  so  under- 
stand these  authorities.  In  the  latter  case  it  was  held 
that  where  the  defendant  refused  to  produce  stones  of  the 
plaintiff  which  were  proved  to  be  in  the  possession  of  the 
defendant  and  the  ring  in  which  they  were  set,  it  was  com- 
petent for  witnesses  to  describe  as  fully  as  they  could  the 
stones  and  the  ring  of  the  plaintiff,  and  even  to  admit  as 
an  exhibit  a  ring  and  a  stone  of  similar  quality  and  make 
to  permit  an  expert  to  form  an  opinion  as  to  the  value  of 
.  the  ring  and  stone  of  plaintiff  in  the  defendant's  possession. 
In  that  case  the  ring  of  plaintiff  was  described  as  to  appear- 
ance, make  and  quality  of  the  stone,  and  the  testimony  of 
the  expert  was  as  to  the  actual  value  of  the  ring  based  upon 
such  testimony,  and  not  as  to  the  value  of  the  ring  ex- 
hibited of  like  appearance,  make,  character  and  quality.  A 
similar  ruling  and  holding  were  made  in  the  case  of  Cuebas 
V.  Klein,,  supra. 
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In  the  case  before  us  the  only  proof  offered  as  to  the 
stone  stolen  from  defendant  in  error  was  that  it  resembled 
in  color  the  two  diamonds  that  were  exhibited  by  her  to 
the  jury,  mounted  on  gold  rings.  The  opinions  of  the  ex- 
perts in  this  case  were  given  as  to  the  value  of  those  ex- 
hibits and  as  to  the  value  of  the  stone  produced  by  plaintiff 
in  error.  This  evidence  was  far  from  establishing  sufficient 
proof  of  the  description  of  the  stolen  stone,  as  to  its  ap- 
pearance, quality  and  make.  The  value  of  diamonds  can 
only  be  arrived  at  correctly  by  experts  after  a  most  careful 
examination  by  glasses  adapted  to  that  purpose.  This  the 
evidence  clearly  shows,  and  it  further  shows  that  the  value 
of  such  stones  depends  upon  their  color  and  quality  and 
also  upon  the  manner  in  which  they  are  cut,  as  well  as  upon 
whether  or  not  they  contain  defects  common  to  a  great  many 
diamonds.  These  defects  may  be  flaws,  carbon  spots,  bub- 
bles or  cracks  in  the  stones  and  which  cannot  be  detected 
by  laymen,  or  such  defects  may  consist  of  chips  or  breaks 
off  the  stones  or  imperfection  in  cutting.  Such  defects  can 
only  be  determined  by  the  aid  of  a  glass  described  in  the 
record  as  a  "double  loop"  in  the  hands  of  an  expert,  and 
any  one  of  the  defects  mentioned  may  detract  largely  from 
the  value  of  a  stone. 

The  husband  of  defendant  in  error  was  allowed  to  tes- 
tify, over  objections,  that  he  told  Korshak  that  Samuel  Wal- 
lace was  a  minor  and  had  stolen  the  ring,  and  that  he  of- 
fered the  $365  that  Wallace  had  checked  out  of  the  Fort 
Dearborn  National  Bank  to  Korshak,  and  told  him  that 
he  would  give  him  the  money,  regardless  of  its  source,  in 
settlement  of  his  wife's  claim  against  him,  and  that  he  re- 
fused to  accept  it.  This  testimony  was  incompetent  and  im- 
proper whether  it  was  made  before  or  after  the  suit  was 
begun,  and  tended  to  prejudice  the  jury  against  plaintiff  in 
error.  It  was  in  the  nature  of  an  offer  to  compromise  the 
claim  or  suit,  which  offers  are  inadmissible.  Besides,  the 
jury  most  likely  accepted  the  statement  of  this  witness  that 
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the  ring  was  stolen  and  that  Korshak  was  informed  of  that 
fact,  and  that  the  statement  was  sufficient  to  prove  that 
Wallace  stole  the  ring  and  that  Korshak  had  it. 

There  are  other  errors  assigned  on  this  record  that  will 
not  be  discussed,  as  the  facts  upon  which  they  are  based 
are  not  likely  to  occur  on  another  trial. 

For  the  foregoing  errors  in  the  admission  of  evidence 
the  judgments  of  the  Appellate  and  municipal  courts  are 
reversed  and  the  cause  is  remanded  to  the  municipal  court 
for  further  proceedings.  ^^^^^^^  ^„ ^  remanded. 


(No.  141 12. — Reversed  and  remanded.) 

The  Board  of  Education  of  High  School,  District 

No.   502,  Defendant  in  Error,  vs.  The  Industriai, 

Commission  et  al. — (Wii,i*iam  A.  Hemmer,  Plaintiff 

in  Error,)    ^  .  .      ^,  .  ^  , 

Opinion  filed  February  22,  1^22, 

1.  Workmen's  compensation — manual  training  room  in  a  pub- 
lic high  school  is  workshop  within  meaning  of  Factory  act  of  ipi3. 
A  manual  training  room  in  a  township  high  school,  equipped  with 
power-driven  machinery,  is  a  workshop  within  the  meaning  of  the 
term  as  used  in  the  act  of  1915,  (Laws  of  1915,  p.  418,)  for  the 
protection  of  employees  in  factories. 

2.  Same — operating  manual  training  department  in  public  high 
school  is  an  *' enterprise/'  The  business  of  conducting  a  township 
high  school  with  a  manual  training  department  is  an  "enterprise" 
within  the  meaning  of  the  Compensation  act,  and  a  manual  train- 
ing instructor  who  is  injured  while  operating  a  power-driven  saw 
in  the  course  of  his  employment  as  such  instructor  is  entitled  to 
compensation  from  the  high  school  district. 

Writ  of  Error  to  the  Circuit  Court  of  Bureau  county ; 
the  Hon.  JoE  A.  Davis,  Judge,  presiding. 

J.  L.  Murphy,  for  plaintiff  in  error. 

John  J.  Sherwck,  and  McDougai^i,,  Chapman  & 
Bayne,  for  defendant  in  error. 
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Mr.  Justice  Dunn  delivered  the  opinion  of  the  court: 

William  A.  Hemmer  was  a  manual  training  teacher  em- 
ployed by  the  board  of  education  of  High  School  District 
No.  502  of  Bureau  county.  He  was  accidentally  injured  on 
March  5,  1915,  while  engaged  in  the  course  of  his  employ- 
ment in  instructing  a  pupil  in  the  use  of  a  circular  saw  in 
making  a  drawer.  His  left  hand  was  drawn  in  contact  with 
the  saw  and  the  first  three  fingers  were  injured.  He  ap- 
plied for  compensation  under  the  Workmen's  Compensa- 
tion act  and  upon  a  hearing  before  an  arbitrator  an  award 
was  made  to  him.  Upon  the  petition  of  the  board  of  edu- 
cation the  award  was  reviewed  by  the  Industrial  Commis- 
sion and  was  set  aside  for  the  reason  that  the  school  district 
was  not  engaged  in  any  business,  occupation  or  enterprise 
that  would  automatically  place  it  within  the  jurisdiction 
of  the  commission.  The  claimant  sued  out  a  writ  of  cer- 
tiorari from  the  circuit  court,  but  that  court  quashed  the 
writ,  and  upon  the  petition  of  the  claimant  a  writ  of  error 
was  awarded  to  review  the  proceedings. 

Under  sections  4  and  5  of  the  Workmen's  Compensation 
act  the  school  district  was  an  employer  and  the  plaintiff 
in  error  was  an  employee.  The  only  question  in  dispute 
is  whether  the  district  was  subject  to  the  provisions  of  the 
Workmen's  Compensation  act.  On  the  part  of  the  plaintiff 
in  error  it  is  contended  that  the  provisions  of  the  act  ap- 
ply automatically  to  the  school  district  because  it  is  engaged 
in  an  enterprise  in  which  statutory  regulations  are  imposed 
for  the  regulating,  guarding,  use  or  placing  of  machinery 
or  appliances  for  the  protection  and  safeguarding  of  the 
employees  or  the  public  therein,  under  subdivision  8  of  sec- 
tion 3  of  the  Workmen's  Compensation  act. 

The  defendant  in  error  is  a  township  high  school  dis- 
trict, which  maintains  a  manual  training  department  con- 
ducted in  a  building  separate  from  the  regular  school  build- 
ing.    It  is  a  two-story  building  60  by  100  feet,  containing 
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the  heating  plant  for  both  buildings  as  well  as  the  manual 
training  department  of  the  schooL  About  sixty  pupils  were 
receiving  instruction  in  manual  training.  In  the  department 
were  tools  for  all  kinds  of  woodwork,  including  a  planing 
machine,  a  circular  saw,  a  rip-saw  and  a  hand-saw.  The 
planing  machine  and  the  circular  and  rip-saws  were  oper- 
ated by  electrical  power.  The  circular  saw  by  which  the 
plaintiff  in  error  was  injured  was  not  guarded  or  protected, 
though  there  were  proper  guards  for  it  in  the  building. 

It  is  contended  that  the  respondent  is  brought  within 
the  provisions  of  subdivision  8  by  reason  of  the  statutory 
requirement  contained  in  section  i  of  the  act  of  June  29, 
1915,  which  provides  "that  all  power-driven  machinery,  in- 
cluding all  saws,  planers,  wood-shapers,  *  *  *  Jn  any 
factory,  mercantile  establishment,  mill  or  workshop,  shall 
be  so  located  wherever  possible,  as  not  to  be  dangerous  to 
employees  or  shall  be  properly  enclosed,  fenced  or  other- 
wise protected.  All  dangerous  places  in  or  about  mercantile 
establishments,  factories,  mills  or  workshops,  near  to  which 
any  employee  is  obliged  to  pass,  or  to  be  employed  shall, 
where  practicable,  be  properly  enclosed,  fenced  or  otherwise 
guarded.  No  machine  in  any  factory,  mercantile  establish- 
ment, mill  or  workshop,  shall  be  used  when  the  same  is 
known  to  be  dangerously  defective,  and  no  repairs  shall  be 
made  to  the  active  mechanism  or  operative  part  of  any  ma- 
chine when  the  machine  is  in  motion."  (Laws  of  1915, 
p.  418.) 

The  manual  training  room  in  which  these  machines  and 
tools  were  used  and  operated  was  a  workshop  within  the 
ordinary  meaning  of  the  term,  which  is  a  building  or  room 
where  any  work  is  carried  on,  especially  a  handicraft.  The 
defendant  in  error  contends  that  the  conducting  of  a  man- 
ual training  school  is  not  an  enterprise  within  the  meaning 
of  subdivision  8  of  section  3  of  the  Workmen's  Compen- 
sation act,  and  it  quotes  from  Uphoff  v.  Industrial  Board, 
271  111.  312,  that  "it  is  plain  from  the  use  of  the  word  *en- 
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terprise'  in  other  subdivisions  of  said  paragraph  (6)  that 
it  was  intended  to  mean  a  work  of  some  importance  that 
might  properly  be  considered  arduous  or  hazardous."  It 
argues  that  it  would  be  contrary  to  common  knowledge  of 
the  kind  of  instruction  given  in  such  an  institution  to  regard 
a  manual  training  school  as  an  enterprise  of  this  character. 

The  business  in  which  the  school  district  was  engaged 
was  the  conducting  of  a  high  school,  including,  among 
others,  a  manual  training  department.  It  is  not  unreason- 
able  to  regard  such  an  enterprise  as  a  work  of  some  im- 
portance, which  might  even  be  regarded  as  arduous.  When 
in  the  conduct  of  that  enterprise  the  employees  are  required 
to  engage  in  the  handling  and  operation  of  machinery  so 
dangerous  that  the  statute  requires  for  the  protection  of  em- 
ployees that  it  shall  be  so  guarded  and  located  as  not  to 
injure  them,  it  may  also  be  regarded  as  attended  with  some 
degree  of  hazard.  It  is  a  matter  of  common  knowledge 
and  general  remark  that  a  buzz-saw  is  a  dangerous  thing 
to  deal  with. 

The  defendant  in  error  contends  that  the  statutory  reg- 
ulation does  not  .apply  to  the  manual  training  department 
of  this  school  because  it  is  neither  a  factory,  a  mercantile 
establishment,  a  mill  nor  a  workshop.  It  has  been  stated 
that  the  room  comes  within  the  ordinary  meaning  of  work- 
shop, but  it  is  contended  that  the  statute  itself  defines  work- 
shop in  section  29,  which  provides  that  "the  term  'mill  or 
workshop'  shall  include  any  premises,  room  or  apartment 
not  being  a  factory  as  above  defined,  wherein  any  labor  is 
exercised  by  way  of  trade  or  for  the  purpose  of  gain  in 
or  incidental  to  any  process  of  making,  altering,  preparing, 
cleaning,  repairing,  ornamenting,  finishing  or  adapting  for 
sale  any  article  or  part  of  any  article,  and  to  which  or  over 
which  building,  premises,  room  or  apartment,  the  employer 
of  the  person  employed  or  working  therein  has  the  right 
of  access  or  control."  It  is  urged  that  in  order  to  consti- 
tute a  workshop  the  labor  must  be  exercised  by  way  of  trade 
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or  for  the  purpose  of  gain,  or  as  incidental  to  a  process  of 
making  certain  products  for  gain.  The  plaintiff  in  error 
was  working  with  the  saw  for  gain.  That  was  a  part  of 
his  duty,  for  which  he  was  paid.  The  article  which  he  was 
making  was  not,  perhaps,  intended  for  sale.  What  he  was 
doing  was  in  the  course  of  his  duty  for  the  instruction  of 
the  pupil.  He  was  doing  what  he  was  employed  to  do  for 
pay,  whether  it  was  gainful  to  his  employer  or  not.  The 
place  in  which  that  kind  of  work  was  done  was  a  work- 
shop. Section  29,  a  part  of  which  has  been  quoted,  does 
not  purport  to  give  an  exclusive  definition  of  a  mill  or 
workshop.  It  begins  with  the  statement,  "The  following 
terms  used  in  this  act  shall  have  the  following  meaning: 
The  term  'factory'  means,"  etc.  It  does  not  purport  to  de- 
fine mill  and  workshop  separately,  but  states  that  the  term 
"mill  or  workshop"  shall  include  as  quoted  above.  This 
language  does  not  exclude  from  the  definition  of  the  word 
"mill"  or  the  definition  of  the  word  "workshop"  the  mean- 
ings which  they  possessed  before  the  enactment  of  the  stat- 
ute, but,  in  effect,  extends  the  meanings  of  the  words  so  as 
to  make  them  more  inclusive  than  before  instead  of  less 
inclusive,  and  by  a  proviso  added  to  the  section  excludes  a 
private  house  or  private  room  in  which  labor  is  performed 
by  a  family  dwelling  therein,  or  by  any  of  them,  for  the 
exclusive  use  of  members  of  the  family. 

The  circuit  court  erred  in  quashing  the  writ  of  cer- 
Horari.  Its  judgment  will  be  reversed  and  the  cause  will 
be  remanded,  with  directions  to  the  circuit  court  to  set  aside 
the  decision  of  the  Industrial  Commission  and  remand  the 
cause  to  the  commission,  with  directions  to  hear  it  on  the 

merits 

Reversed  and  remanded,  with  directions. 
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(No.  14300. — Decree  affirmed.) 

Oscar  E.  Tomun,  Appellee,  vs.  Eva  Tomun  Laws  et  al, — 

(Lydia  Bernic^  Laws  et  al.  Appellants.) 

Opinion  filed  February  22,  ip22. 

1.  Descent — child  en  ventre  sa  mere  is  capable  of  taking  by 
descent.  A  child  en  ventre  sa  mere  is  deemed  to  be  living  at  the 
time  of  the  death  of  an  intestate  for  the  purpose  of  taking  from 
him  by  descent. 

2.  Wills — devise  of  a  fee  to  child  en  ventre  sa  mere  creates 
vested  interest.  A  devise  of  a  fee  to  a  child  en  ventre  sa  mere 
vests  the  fee  to  the  land  in  such  unborn  child  subject  to  being  di- 
vested if  the  child  be  not  bom  alive  or  is  born  in  such  an  early 
stage  of  gestation  as  to  be  incapable  of  living,  but  if  it  is  born 
alive  the  fee  becomes  absolute. 

3.  Same — a  devise  over  in  case  of  death  of  devisee  ordinarily 
means  death  during  life  of  testator.  Where  by  the  language  of  a 
will  an  estate  is  devised  to  one  person  and  in  case  of  his  death  to 
another,  the  contingency  of  "his  death"  refers  to  death  during  the 
lifetime  of  the  testator,  in  the  absence  of  other,  words  of  the  will 
showing  a  different  intention. 

4.  Same — construction  of  devise  over  in  case  of  death  of  devi- 
see en  ventre  sa  mere.  Where  a  testator  makes  a  devise  to  his 
child  en  ventre  sa  mere,  with  a  provision  that  "in  the  advent  of 
the  death  of  my  child,  as  yet  unborn,"  the  property  shall  go  to  the 
testator^s  wife  and  at  her  death  to  collateral  heirs,  the  testator  will 
be  regarded  as  meaning  the  death  of  the  child  before  his  own  death, 
even  though  he  was  then  suffering  from  a  fatal  injury,  from  which 
he  died  within  a  few  weeks  after  the  will  was  made,  there  being 
nothing  in  the  will  to  indicate  a  different  meaning. 

5.  Same — if  intent  of  testator  is  clearly  expressed,  extrinsic  evi" 
dence  is  not  admissible.  In  the  absence  of  ambiguity  arising  from 
the  language  of  the  will  itself,  extrinsic  evidence  is  not  admissible 
for  the  purpose  of  varying  the  intent  of  the  testator  as  expressed 
in  the  will. 

6.  Same — first  taker  will  be  construed  to  take  the  fee,  if  pos- 
sible. In  doubtful  cases  the  law  favors  that  construction  of  a  will 
which  will  give  the  first  taker  a  fee  simple. 

AppEai,  from  the  Circuit  Court  of  Mason  county;  the 
Hon.  Guy  R.  Wii^uams,  Judge,  presiding. 
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Lyman  Lacey,  Jr.,  guardian  ad  litem,  for  appellants. 

NoRTRUP  &  NoRTRUP,  for  appellee. 

Mr.  Chief  Justice  Stone  delivered  the  opinion  of  the 
court: 

This  is  a  bill  to  construe  a  will.  Oscar  Tomlin,  a  farmer 
residing  in  Mason  county,  met  with  an  accident  in  which 
his  back  was  broken.  While  his  mind  was  clear  his  body 
was  paralyzed  from  his  neck  down.  His  seventh  vertebra 
was  broken  and  the  spinal  column  severed.  He  requested 
the  attending  physician  to  prepare  his  will  for  him.  The 
will  was  dated  June  23,  19 17,  and  the  evidence  shows  that 
this  was  about  three  or  four  weeks  before  his  death.  At 
the  time  of  the  making  of  the  will,  and  at  his  death,  he 
owned  two  farms  in  Mason  county,— one  of  127  acres  and 
one  of  120  acres, — subject  to  two  certain  trust  deeds  to  se- 
cure the  re-payment  of  loans  amounting  to  $15,000.  After 
first  providing  that  his  just  debts  and  funeral  expenses  be 
paid  and  bequeathing  his  personal  property  to  his  wife,  Ethel 
McCoy  Tomlin,  the  third  clause  of  the  will  provides: 

''Thirdly — I  give  and  bequeath  to  my  child,  as  yet  un- 
born, allowing  my  wife  all  her  legal  dower  rights,  all  my 
real  estate,  [describing  the  same,]  and  in  the  advent  of 
the  death  of  my  child,  as  yet  unborn,  I  give  and  bequeath 
to  my  wife  all  the  aforementioned  real  estate,  to  be  hers 
lifetime,  and  at  her  death  the  aforementioned  real  estate 
shall  be  equally  divided,  one-half  to  go  to  my  brothers  and 
sisters  or  their  heirs,  and  one-half  to  her  brothers  and  sis- 
ters or  their  heirs,  each  to  receive  share  and  share  alike." 

The  record  in  the  case  shows  that  the  testator  at  the 
time  he  made  the  will  had  no  children  but  that  he  knew  his 
wife  was  pregnant  and  would  soon  give  birth  to  a  child. 
On  the  23d  day  of  September  following  the  making  of  the 
will,  appellee,  Oscar  E.  Tomlin,  son  of  the  testator,  was 
born.     His  bill  prays  that  dower  and  homestead  may  be 
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set  off  to  the  mother  and  that  the  last  will  and  testament 
of  the  deceased  be  construed  as  vesting  a  fee  simple  title 
in  him,  subject  only  to  his  mother's  homestead  and  dower 
interests  and  the  liens  of  the  two  trust  deeds.  All  of  the 
brothers  and  sisters  of  the  testator  and  of  the  testator's 
widow  and  their  children  were  made  parties  defendant.  Ly- 
man Laccy,  Jr.,  attorney  at  law,  was  appointed  guardian 
ad  litem  for  all  infant  defendants  and  filed  a  formal  an- 
swer. The  other  defendants  were  defaulted.  The  circuit 
court  found  and  decreed  that  "the  true  intent  and  meaning 
of  the  last  will  and  testament  of  Oscar  Tomlin,  deceased, 
was  to  give  and  devise  to  his  posthumous  son,  Oscar  E. 
Tomlin,  a  fee  simple  interest  in  the  land  in  question,  sub- 
ject to  the  dower  and  homestead  interests  of  said  widow 
and  subject  to  the  liens  of  said  two  trust  deeds."  The  mi- 
nor defendants,  by  their  guardian  ad  litem,  have  appealed. 

The  sole  question  in  controversy  is  the  character  of 
estate  devised  to  appellee,  then  unborn.  The  construction 
of  the  will  has  for  its  purpose  a  determination  of  the  in- 
tention of  the  testator  concerning  the  time  when  the  death 
of  the  posthumous  child  was  contemplated,  as  forming  the 
contingency  upon  which  the  gift  over  was  to  take  effect. 
There  are  four  possible  periods  to  be  considered, — ^that  is, 
death  during  the  life  of  the  testator,  death  at  the  birth  of 
the  devisee  or  before,  and  death  during  the  life  of  the 
widow  or  death  at  any  time. 

A  child  en  ventre  sa  mere  is  capable  of  taking  a  legacy 
or  devise.  The  only  requisite  for  such  child  taking  in  the 
same  manner  as  other  children  is  that  it  shall  be  afterwards 
born.  If  it  be  born  dead,  or  in  such  an  early  stage  of  ges- 
tation as  to  be  incapable  of  living,  it  is  as  if  it  had  never 
been  born  or  conceived.  (Blackstone's  Com.  130;  Leake 
on  Property  and  Land, — 2d  ed. — 265 ;  2  Parjes  C.  R.  35.) 
At  common  law  a  child  en  ventre  sa  mere  is  deemed  to  be 
living  at  the  time  of  the  death  of  an  intestate  for  the  pur- 
pose of  taking  from  him  by  descent.     (2  Tiffany  on  Real 
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Prop. — 2d  ed. — sec.  496.)  This  common  law  rule  is  the 
rule  in  this  State.  (Barr  v.  Gardner,  259  111.  256.)  A 
devise  to  the  unborn  child  of  a  testator  ^sests  the  fee  to  the 
land  in  such  unborn  child  subject  to  being  divested  if  it  be 
not  born  alive,  but  if  so  born  alive  the  fee  becomes  absolute. 

It  is  a  well  settled  rule  of  construction  of  wills,  that 
when  by  the  language  of  the  will  an  estate  is  devised  to 
one  person  and  in  case  of  his  death  to  another,  the  con- 
tingency "his  death"  refers  to  death  during  the  lifetime  of 
the  testator,  in  the  absence  of  other  words  of  the  will  show- 
ing a  different  intention.  (Carpenter  v.  Sangamon  Trust 
Co.  229  111.  486;  Kolb  V.  Landes,  277  id.  440.)  There 
appears  to  be  no  language  in  this  will  showing  a  different 
intention  on  the  part  of  the  testator.  He  could  not  have 
contemplated  death  at  any  time,  for  the  reason  that  there 
is  a  devise  over  to  the  widow  for  life  and  on  her  death 
to  the  brothers  and  sisters  of  both.  There  is  no  language 
which  expressly  or  impliedly  declares  it  to  be  the  intention 
of  the  testator  that  the  entire  period  of  the  widow's  life 
shall  be  taken  as  the  period  in  which  death  should  occur. 
He  must,  therefore,  by  all  th6  language  of  the  will  have 
contemplated  death  prior  to  his  own  death  or  death  at  or 
prior  to  birth  of  such  child.  The  will  does  not  contain 
language  expressly  referring  to  death  at  or  prior  to  birth 
of  such  unborn  child.  There  is  no  language  in  it  to  take 
it  out  of  the  rule  of  construction  referred  to,  and  under 
such  rule  the  testator  must  be  held  to  have  contemplated 
death  of  the  child  before  his  own  death. 

It  is  urged  that  in  this  case  the  testator  could  not  have 
had  in  mind  death  of  the  unborn  child  before  his  own  death, 
for  the  reason  that  the  severity  of  his  injury  and  the  knowl- 
edge on  his  part  that  he  could  live  but  a  short  time  pre- 
cluded the  possibility  of  his  intending  that  "death  of  said 
unborn  child"  shoidd  mean  death  before  the  death  of  the 
testator.  It  is  a  well  established  rule  relating  to  the  con- 
struction of  wills,  that  in  the  absence  of  ambiguity  arising 
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in  the  language  of  the  will  itself  extrinsic  evidence  is  never 
admissible  for  the  purpose  of  varying  the  intent  of  the  tes- 
tator as  expressed  in  the  will.  (Stevenson  v.  Stevenson, 
285  111.  486;  Alford  V.  Bennett,  279  id.  375;  Clancy  v. 
Clancy,  250  id.  297;  Graves  v.  Rose,  246  id.  76;  Stark- 
weather V.  American  Bible  Society,  72  id.  50.)  Under  the 
language  of  this  will  and  the  rules  of  construction  applica- 
ble thereto,  it  cannot  be  said  that  there  is  such  an  ambigu- 
ity as  would  make  competent  extrinsic  evidence  to  show  the 
intention  of  the  testator  to  have  been  different  from  that 
indicated  by  the  language  itself.  Under  these  rules  of  con- 
struction it  must  be  held  that  the  testator  intended  by  his 
will  that  death  of  said  child  should  mean  death  before  his 
own  death.  The  facts  that  the  testator  was  injured  and  the 
child  was  unborn  do  not  change  the  application  of  the  rule. 
Moreover,  if  it  were  to  be  held  that  such  ambiguity  ex- 
isted as  to  render  extrinsic  evidence  competent  to  show  the 
intention  of  the  testator,  we  are  of  the  opinion  that  the 
most  reasonable  construction  of  the  will  as  to  such  intention 
would  in  that  case  be,  that  if  his  posthumous  child  should 
be  born  alive  it  should  take  the  fee  to  the  property  abso- 
lutely. The  rule  is  that  in  doubtful  cases  the  law  favors 
that  construction  which  will  give  the  first  taker  a  fee  simple. 
Sheridan  w.  Blume,  290  111.  508;  Williamson  v.  Carnes, 
284  id.  521 ;  Mills  v.  Teel,  245  id.  483. 

We  are  of  the  opinion  that  the  fee  absolute  vested  in 
appellee  at  his  birth,  subject  to  the  homestead  and  dower 
rights  of  the  widow  and  the  liens  of  the  trust  deeds,  and 
that  the  circuit  court  was  right  in  so  decreeing. 

The  decree  will  be  affirmed.  ^^  ic       j 

Decree  affirmed. 
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(No.  14350. — ^Reversed  and  remanded.) 

John  J.  Fischer,  Plaintiff  in  Error,  vs.  The  Industrial 
Commission  et  al. — (Mary  Hunter,  Admx.  Defend- 
ant in  Error. ) 

Opinion  filed  Pehmary  22,  1^22. 

1.  Negligence — general  rule  cls  to  liabilHy  of  agent  who  man- 
ages real  estate.  As  a  general  rule,  the  liability  of  an  agent  for 
negligence,  who  manages  and  rents  real  estate,  is  governed  by  the 
common  law  requirement  that  one  must  so  act  with  reference  to 
that  which  he  controls  as  not  to  injure  another. 

2.  Workmen's  compensation — what  does  not  prove  that  agent 
is  an  independent  contractor.  An  agent  having  charge  of  a  build- 
ing is  not  proved  to  be  an  independent  contractor  in  its  manage- 
ment by  the  mere  fact  that  the  principal  does  not  exercise  direct 
supervision  over  him. 

3.  Same — whether  party  is  an  independent  contractor  depends 
on  the  facts  in  the  case.  There  is  no  rule  by  which  the  status  of 
men  working  and  contracting  together  can  be  definitely  defined  in 
all  cases  as  employees  or  independent  contractors  but  each  case 
must  depend  on  its  own  facts. 

4.  Same — when  agent  managing  building  is  not  liable  for  com- 
pensation for  fatal  injury  to  janitor.  An  agent  selected  by  the 
mortgagee  to  manage  an  apartment  building  for  the  owner  on  a 
commission  basis  and  who  is  subject  to  discharge  at  any  time  by 
the  mortgagee  is  not  liable  as  an  employer  or  as  an  independent 
contractor,  under  the  Compensation  act,  for  the  accidental  death 
of  a  janitor  whom  he  hired,  with  the  owner's  approval,  to  take 
care  of  the  building.  (Storrs  v.  Industrial  Com.  285  111.  595,  dis- 
tinguished.) 

Writ  01^  Error  to  the  Circuit  Court  of  Cook  county; 
the  Hon.  Oscar  M.  Torrison,  Judge,  presiding. 

Jasper  M.  Dresser,  (John  LylE  Vette,  of  counsel,) 
for  plaintiff  in  error. 

Landon  &  Holt,  (John  B.  Fruchtl,  of  counsel,)  for 
defendant  in  error. 
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Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 
Ajugustus  Robert  Hunter,  a  married  man  forty-eight 
years  old,  having  a  wife  and  one  child,  was  in  his  life- 
time the  janitor  of  an  apartment  building  owned  by  Hope 
Thompson.  On  April  8,  19 19,  while  engaged  in  putting 
in  screens  on  the  second  floor  of  the  building  from  a  lad- 
der on  the  outside  of  the  building  he  fell  to  the  cement  side- 
walk because  of  the  slipping  or  sliding  of  the  ladder  and 
died  the  following  night  without  regaining  consciousness. 
An  application  was  made  by  his  estate  for  recovery  before 
the  Industrial  Commission.  In  this  application  Thompson 
and  John  J.  Fischer  were  stated  to  be  the  names  of  the 
employers.  Afterward  another  application  for  adjustment 
of  claim  was  filed,  stating  that  Hunter  received  the  injury 
while  in  the  employ  of  Thompson,  Fischer,  William  R. 
Stirling,  Augustus  S.  Peabody,  Alexander  Smith,  James 
L.  Houghteling,  Jr.,  Burton  Thomas  and  E.  M.  Mills.  The 
last  of  the  above  named  respondents  received  notice  of  the 
filing  of  claim  July  13,  1919,  and  were  notified  of  the  time 
of  the  hearing.  During  the  course  of  the  hearing  before 
the  arbitrator,  on  motion  of  the  applicant,  Stirling,  Smith, 
Houghteling,  Thomas  and  Mills,  and  the  co-partnership  of 
Peabody,  Houghteling  &  Co.,  were  dismissed  from  the  pro- 
ceeding. On  the  same  day  Peabody,  Houghteling  &  Co., 
the  corporation,  was  made  a  party.  On  July  2,  19 19,  the 
arbitrator  made  an  award,  apparently  against  Thompson, 
Fischer,  Peabody,  and  Peabody,  Houghteling  &  Co.,  the 
corporation.  From  this  decision  of  the  arbitrator,  on  ap- 
peal for  review  before  the  Industrial  Commission,  Peabody, 
Houghteling  &  Co.  was  dismissed  from  the  proceedings,  and 
the  commission  found  that  Peabody  was  not  a  party  to  the 
cause,  was  never  served  with  notice  and  never  appeared  to 
defend,  and  he  was  dismissed  from  the  case  for  that  rea- 
son, as  the  record  shows.  The  commission  found  Thomp- 
son was  not  liable ;   that  the  relation  of  employer  and  em- 
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ployee  did  not  exist  between  him  and  Hunter  nor  between 
Hunter  and  Fischer,  but  that  Fischer  was  acting  as  agent 
for  a  principal  who  was  not  made  a  party  to  the  case.  The 
circuit  court,  to  which  the  case  was  taken  for  review,  found 
that  the  relationship  of  employer  and  employee  did  exist 
between  Hunter  and  Fischer  and  remanded  the  case  to  the 
Industrial  Commission.  Further  evidence  was  taken,  and 
the  Industrial  Commission  found  that  Hunter  and  Fischer 
were  under  the  Workmen's  Compensation  act,  and  that  the 
employee  sustained  injuries  arising  out  of  and  in  the  course 
of  the  employment  with  Fischer,  as  the  employer.  This  last 
decision  of  the  Industrial  Commission  was  affirmed  on  re- 
view by  the  circuit  court,  and  from  that  finding  this  writ 
of  error  has  been  sued  out. 

The  facts  in  this  case  as  to  the  ownership  and  conduct 
of  the  property  and  the  accident  are  not  seriously  disputed, 
and  the  question  argued  here  by  the  parties  is  whether  or 
not  the  relationship  of  Fischer  and  the  deceased  was  such 
as  to  render  him  liable  for  the  accident  under  the  Work- 
men's Compensation  act.  A  special  appearance  was  filed  on 
behalf  of  plaintiff  in  error  before  the  Industrial  Commis- 
sion, and  it  was  urged  there,  as  it  has  been  since  in  all  the 
proceedings,  that  Fischer  was  not  an  employer  within  the 
meaning  of  the  Workmen's  Compensation  act  so  as  to  ren- 
der him  liable  under  that  act. 

The  apartment  building  seems  to  have  been  commenced 
in  191 5,  or  prior  thereto,  and  completed  in  1916.  In  June, 
191 5,  John  D.  Farrell,  who  was  then  the  holder  of  the  legal 
title  of  record,  and  his  wife,  executed  a  trust  deed  upon 
the  property  to  secure  an  issue  of  bonds  which  Peabody, 
Houghteling  &  Co.  purchased  from  them  to  sell  to  the  pub- 
lic, and  for  the  purpose  of  further  securing  this  issue  of 
bonds  Farrell  and  his  wife  in  November,  191 5,  executed  an 
instrument  of  assignment  to  Augustus  S.  Peabody  (Pea- 
body  holding  the  legal  title  as  trustee)  for  the  benefit  of 
the  holders  and  owners  of  the  bonds  for  an  indebtedness  of 
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about  $140,000,  turning  over  all  the  rents  and  profits  from 
the  building,  and  providing  in  the  same  for  the  appointment 
of  Peabody,  Houghteling  &  Co.  as  exclusive  agent,  or  any 
agent  it  may  select,  to  rent  the  premises  and  collect  the  rents. 
It  authorized  the  payment  of  expenses  in  connection  with 
the  care  and  management  of  the  premises ;  set  out  in  detail 
the  authority  granted  to  Peabody,  Houghteling  &  Co.  or  its 
agent  for  the  renting  of  the  premises,  the  collection  of  the 
rents  and  the  care  and  management  of  the  building  as  Pea- 
body, Houghteling  &  Co.  might  deem  proper  and  advisable ; 
provided  for  the  payment  of  two  and  one-half  per  cent  of 
all  sums  collected  for  renting  the  premises,  and  how  the 
sums  collected,  above  the  amount  used  for  the  carrying  on 
and  repair  of  the  building,  should  be  paid  over  to  John  D. 
Farrell  at  stated  times.  Plaintiff  in  error,  Fischer,  had 
theretofore  been  employed  in  the  office  of  Peabody,  Hough- 
teling &  Co.  but  previous  to  the  transactions  with  ref- 
erence to  this  apartment  building  had  quit  the  exclusive 
employment  of  said  company  and  had  gone  into  the  real 
estate,  renting  and  insurance  business  for  himself  in  a  sep- 
arate office.  Some  of  the  business  that  he  theretofore  man- 
aged while  employed  by  Peabody,  Houghteling  &  Co.  was 
turned  over  to  him  after  he  left  its  employ,  to  conduct  for 
it  under  certain  conditions.  In  November,  191 5,  shortly 
after  Farrell  and  wife  had  assigned  this  property  to  Pea- 
body as  trustee,  (as  a  matter  of  fact  for  Peabody,  Hough- 
teling &  Co.,)  the  company  wrote  the  following  letter  to 
Fischer:  "Until  further  notice  you  will  act  as  our  agent 
under  a  certain  assignment  of  rents  made  by  John  D.  Far- 
rell to  Mr.  A.  S.  Peabody  on  November  8,  191 5,  a  copy 
of  which  is  attached  herewith.  You  will  put  into  immedi- 
ate effect  all  the  provisions  of  this  assignment,  with  the  fol- 
lowing exception :  You  will  remit  to  us  on  the  first  of  each 
month  all  the  proceeds  above  the  necessary  expenses  and 
two  and  one-half  per  cent  commission  mentioned  in  this  as- 
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signment,  which  you  will  retain  for  your  sen'ices."  Fischer 
acted  under  this  authority  in  the  management  and  control 
of  the  apartment  building  even  previous  to  the  time  all  the 
building  was  put  in  a  rentable  condition ;  he  made  ordinary 
disbursements,  such  as  for  decorating,  etc.,  on  his  own  re- 
sponsibility, and  when  any  of  the  building  was  in  shape  to 
rent  he  rented  the  same  and  turned  over  the  rent  to  Pea- 
body,  Houghteling  &  Co.,  as  provided  in  the  letter  just 
quoted.  Not  long  after  Fischer  began  acting  as  the  agent 
of  Peabody,  Houghteling  &  Co.,  but  before  the  accident  in 
question,  Hope  Thompson,  a  lawyer  of  Chicago,  purchased 
the  equity  in  the  apartment  building.  Although  he  entered 
into  no  agreement  with  Thompson  as  to  the  management 
and  control  of  the  building,  Fischer  continued  to  act  as 
agent,  apparently  with  the  approval  of  Thompson,  as  he 
had  previously  acted  for  Peabody,  Houghteling  &  Co., 
signing  some  of  the  leases  thereafter  made  in  the  name 
of  Thompson  and  paying  salaries  to  janitors  from  the  rent. 
The  testimony,  however,  shows  that  when  he  was  first  seen 
by  the  deceased.  Hunter,  as  to  employment  as  janitor  of  the 
building,  Fischer  referred  the  matter  to  Thompson.  The 
evidence  shows  that  about  April  27,  191 6,  Hunter  called 
on  Fischer  with  reference  to  being  employed  as  a  janitor 
for  the  apartment  building  and  submitted  references;  that 
Fischer  tried  to  get  Thompson  by  telephone  to  submit  the 
proposition  to  him  but  was  unable  to  reach  him;  that  he 
then  mailed  Hunter's  application,  with  the  letters  of  recom- 
mendation, to  Thompson,  and  in  reply  Thompson  called 
Fischer  on  the  telephone  and  said  that  the  references  were 
all  right  and  to  go  ahead  and  engage  Hunter  as  janitor. 
Fischer  then  wrote  Hunter  to  that  effect  on  May  2,  1916, 
and  Hunter  was  then  employed  to  work  as  janitor. 

The  evidence  in  the  record  tends  to  show  that  Peabody, 
Houghteling  &  Co.  turned  over  to  Fischer,  when  he  quit 
their  employment  as  a  clerk  in  their  office,  without  any  spe- 
cific business  arrangement,  matters  pertaining  to  real  estate 
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brokerage  and  other  matters  that  the  company  asked  him 
to  conduct  for  it,  and  the  only  arrangement  between  Fischer 
and  the  company  is  shown  by  the  letter  heretofore  quoted. 
Peabody  testified  on  the  trial  that  he  had  the  power  to  dis- 
charge Fischer  as  agent  if  he  desired  or  deemed  it  neces- 
sary to  do  so,  at  any  time.  Peabody,  Houghteling  &  Co., 
up  to  within  two  years  previous  to  the  time  of  the  hearing, 
had  been  a  co-partnership  but  shortly  thereafter  had  changed 
to  a  corporation,  and  it  was  doing  business  as  a  corpora- 
tion at  the  time  of  the  arrangement  with  reference  to  the 
apartment  building.  It  acted  as  a  corporation  in  its  busi- 
ness, which  was  dealing  in  bonds  and  investment  securities. 
Fischer  testified  that  when  he  determined  or  was  instructed 
to  make  repairs  on  buildings  as  to  which  he  was  acting  as 
agent  for  Peabody,  Houghteling  &  Co.,  he  would  get  an 
estimate  and  let  the  contract,  usually  to  the  lowest  bidder, 
for  necessary  plumbing  repairs,  minor  carpenter  repairs, 
decorating,  repairs  to  roofs,  and  had  general  superintend- 
ence of  the  buildings;  that  for  minor  repairs  he  did  not 
always  consult  the  owners;  that  in  engaging  janitors  he 
submitted  their  references  to  the  owner  for  approval ;  that 
he  did  not  have  unlimited  authority  to  repair  the  buildings. 
He  testified  further  that  about  seventy-five  to  eighty  per  cent 
of  his  business  on  an  income  basis  was  from  the  sales  of 
real  estate  and  from  ten  to  fifteen  per  cent  from  the  renting 
business ;  that  he  handled  from  sixty  to  seventy  buildings, 
and  when  there  was  a  small  repair  on  a  building  he  paid 
for  it  out  of  the  rentals  and  charged  it  to  the  account  of 
the  owner  of  the  building;  that  he  did  the  same  when  he 
was  acting  for  Peabody,  Houghteling  &  Co.  with  reference 
to  the  apartment  building  here  in  question,  and  did  the  same 
with  reference  to  rentals  and  minor  repairs  after  Thomp- 
son became  the  owner  of  the  building.  The  leases  he  used 
for  tenants  in  the  building  after  it  was  owned  by  Thompson 
were  on  printed  forms,  on  which  Fischer's  name  was  printed 
as  the  person  to  whom  the  rent  should  be  paid. 
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The  assignment  from  the  original  owner  of  the  building 
to  Peabody,  Houghteling  &  Co.  contains  provisions  with 
reference  to  the  renting  of  the  building,  but  there  is  no  limi- 
tation found  in  such  assignment  upon  the  agent's  discre- 
tion as  to  the  parties  to  whom  leases  should  be  made,  and 
the  care  and  management  of  the  premises  were  to  be  such 
as  the  agent  deemed  proper  and  advisable,  and  that  rule 
seemed  also  to  apply  to  paying  for  repairs.  This  authority 
as  to  the  care  and  management  of  the  building  seems  to 
have  been  informally  passed  by  Peabody,  Houghteling  &  Co. 
to  Fischer  when  he  took  over  the  management  of  this  apart- 
ment building,  with  the  understanding  that  he  was  to  re- 
tain out  of  the  rents  the  necessary  expenses  connected  with 
the  care  and  management  of  the  building  and  a  two  and 
one-half  per  cent  commission  for  his  services,  and  we  can 
reach  no  other  conclusion  than  that  Fischer,  after  Thomp- 
son took  the  title  to  this  apartment  building,  conducted  the 
management  and  control  of  the  building,  as  to  leasing  and 
paying  the  expenses,  in  the  same  manner  as  he  had  con- 
ducted the  same  for  Farrell,  through  Peabody,  Houghtel- 
ing &  Co. 

The  final  order  of  the  Industrial  Commission,  which  was 
concurred  in  by  the  order  of  the  circuit  court,  was  sub- 
stantially to  the  eflfect  that  plaintiff  in  error,  Fischer,  was 
the  only  one  liable  under  the  Workmen's  Compensation  act 
for  the  accident,  and  it  would  appear  from  the  record  that 
Fischer  was  held  on  the  ground  that  he  was  acting  as  em- 
ployer in  the  management,  control  and  conduct  of  the  apart- 
ment building  at  the  time  of  the  accident,  and  this  holding 
appears  to  have  been  based  partly,  if  not  mainly,  upon  the 
ruling  of  this  court  in  Storrs  v.  Industrial  Com.  285  111.  595. 
The  evidence  in  that  case  showed  that  the  buildings  which 
it  was  alleged  Storrs  maintained  were  buildings  which  he 
himself  owned,  and  that  his  sole  occupation  was  maintain- 
ing, repairing  and  leasing  such  buildings.  We  think  the 
facts  in  that  case  as  to  Storrs'  connection  with  the  build- 
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ings  which  were  maintained  and  controlled  by  him  were 
very  different  from  the  facts  in  this  case,  considering  the 
extent  of  Fischer's  powers  as  to  the  management,  leasing 
and  control  of  the  apartment  building.  If  Fischer  is  liable 
under  the  Workmen's  Compensation  act  for  this  accident, 
it  must  be  upon  a  principle  somewhat  similar  to  that  in- 
volved in  holding  an  independent  contractor  liable  under 
the  Workmen's  Compensation  act  because  a  person  whom 
he  employed  had  been  injured  while  in  his  employ. 

Counsel  for  defendant  in  error  argue  that  plaintiff  in 
error  is  liable  under  the  reasoning  of  this  court  in  Baird  v. 
Shipman,  132  111.  16,  where  the  agent  was  held  liable  for 
an  injury  happening  in  a  building  of  the  leasing  and  man- 
agement of  which  the  agent  had  charge  and  control.  In 
that  case  the  agent  was  not  held  liable  as  an  employer  un- 
der the  Workmen's  Compensation  act  but  because  of  the 
common  law  requirement  that  one  must  so  act  with  that 
which  he  controls  as  not  to  injure  another;  and  that  seems 
to  be  the  general  rule  as  to  the  liability  of  an  agent  in 
renting  real  estate.  (See  Cramblitt  v.  Percival-Porter  Co. 
L.  R.  A.  (1917C)  y'/y  and  authorities  cited  in  note  on  p.  83; 
also  to  the  same  effect,  Tippecanoe  Loan  and  Trust  Co.  v. 
Jester,  L.  R.  A.  (1915E)  721.)  If  the  plaintiff  in  error  is 
liable  here,  the  liability  must  rest  not  on  the  ground  of  neg- 
ligence on  his  part  but  because  of  the  contractual  relation 
that  existed  between  him  and  the  owner  in  the  management 
and  control  of  the  building,  he  paying  for  repairs  and  em- 
ploying the  workmen,  including  the  janitor.  The  mere  fact 
that  an  employer  does  not  exercise  direct  supervision  over 
the  agent  or  employee  does  not  prove  that  the  employee  or 
agent  is  an  independent  contractor.  (Harper  on  Work- 
men's Compensation, — 2d  ed. — sec.  105.)  It  is  recognized 
that  the  degree  of  control  retained  and  exercised  by  the 
person  for  whom  the  work  is  being  done  is  one  of  the  prin- 
cipal tests  in  determining  whether  a  person  is  an  employee 
or  an  independent  contractor.     {Decatur  Railway  Co.  v. 
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Industrial  Board,  276  111.  472.)  But  the  nature  of  one's 
duties  or  the  character  of  his  work  may  be  such  that  much 
or  little  supervision  may  be  necessary,  so  that  the  degree 
of  actual  supervision  is  not  a  sure  test  whether  one  is  an 
employee  or  an  independent  contractor.  (Franklin  Coal 
Co.  V.  Industrial  Com,  296  111.  329.)  In  Bristol  &  Gale 
Co.  V.  Industrial  Com.  292  111.  16,  it  was  said  that  it  is 
impossible  to  lay  down  a  rule  by  which  the  status  of  men 
working  and  contracting  together  can  be  definitely  defined 
in  all  cases  as  employees  or  independent  contractors;  that 
each  case  must  depend  on  its  own  facts,  and  ordinarily  no 
one  feature  of  the  relation  is  determinative  but  all  must  be 
considered  together.  It  is  clear  from  this  record  that  as 
to  mp.ny  of  the  minor  details  there  was  little  necessity  for 
interference  with  or  supervision  of  the  agent  or  manager  of 
the  apartment  building,  but  it  is  clear,  also,  that  he  recog- 
nized his  limited  authority  as  agent,  as  is  shown  by  the 
course  he  took  with  reference  to  the  employment  of  the 
deceased. 

In  our  judgment  it  is  manifest  from  this  record  that 
neither  Fischer  nor  the  owner  of  .the  building  understood 
that  Fischer  was  acting  in  an  independent  capacity,  in  the 
sense  that  an  independent  contractor  would  act  under  the 
Workmen's  Compensation  act,  when  he  employed  the  de- 
ceased to  do  the  janitor  work  in  the  apartment  building. 
We  do  not  think  it  can  be  held  that  under  the  Workmen's 
Compensation  act,  on  the  facts  shown  in  this  record,  Fischer 
was  acting  as  the  employer  of  Hunter  at  the  time  of  the  ac- 
cident. The  following  authorities  tend  to  uphold  this  con- 
clusion: Bradbury  on  Workmen's  Compensation  Law, — 
3d  ed. — 136;  Ship  Victoria  v.  Barlow,  5  B.  W.  C.  C.  570; 
Yolo  Water  and  Poiver  Co.  v.  Industrial  Accident  Com. 
35  Cal.  App.  14;  Pace  v.  Appanoose  County,  ly  Neg.  & 
Comp.  Cas.  Ann.  (la.)  682,  and  cases  cited  in  note.  It 
is  obvious  that  under  his  letter  of  appointment  Fischer  could 
have  been  discharged  at  any  time  by  Peabody,  Houghtel- 
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ing  &  Co.  from  his  management  and  control  of  the  apart- 
ment building,  and  on  this  record  it  necessarily  follows  that 
his  authority  after  the  new  owner  purchased  the  apartment 
building  must  have  been  imder  the  same  conditions  as  be- 
fore as  to  the  management  and  control  of  the  building. 
Under  his  relation  with  Thompson  it  seems  impossible  to 
hold  Fischer  as  an  employer  or  as  an  independent  contractor 
in  the  management  and  control  of  said  building  so  as  to 
render  him  liable  for  the  death  of  Hunter. 

The  judgment  of  the  circuit  court  will  be  reversed  and 
the  cause  remanded  to  that  court,  with  directions  to  set  aside 
the  order  of  the  Industrial  Commission,  and  for  such  other 
proceedings  as  may  be  requested  by  either  party  under  the 
Workmen's  Compensation  act. 

Reversed  and  remanded,  with  directions. 
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when  burden  is  on  the  grantee  to  prove  delivery  in  escrow 

upon  condition 554 

existence  of  a  fiduciary  relation  casts  burden  upon  grantee 

to  prove  fairness  of  transaction 578 

burden  is  on  petitioner  in  special  assessment  proceeding 

to  show  that  court  has  jurisdiction ••••••.  587 

BURGLARY. 

burglary  of  a  railroad  car  need  not  be  described  as  having 
been  feloniously  committed — ^the  word  "steal"  means  to 
commit  larceny 112 

what  is  sufficient  proof  of  corporate  existence  of  a  rail- 
road company   112 

when  an  indictment  for  burglary  need  not  use  the  word 
"feloniously" 249 

when  indictment  for  burglary  sufficiently  alleges  owner- 
ship of  building — ^when  instruction  is  not  erroneous  in 
assuming  facts 299 

CARRIERS.— See  RAILROADS. 

CERTIORARI. 

order  of  circuit  court  quashing  the  common  law  writ  of 
certiorari  is  final — facts  showing  jurisdiction  of  inferior 
tribunal  must  appear  in  the  record 257 

when  proceedings  of  civil  service  commission  removing 
officer  must  be  quashed 257 

CHARITIES. 

present  gift  to  charity  does  not  violate  rule  against  perpe- 
tuities— fact  that  trustees  receive  compensation  does  not 
defeat  devise  to  charity 344 

charitable  institution  does  not  lose  its  charitable  character 
because  some  are  required  to  pay  for  its  benefits — ^when 
gift  to  charity  is  sufficiently  definite 344 

a  hospital  is  a  charitable  institution  although  patients  who 
have  means  are  required  to  pay 345 

CIVIL  SERVICE. 

when  dismissed  employee  is  not  guilty  of  laches  in  apply- 
ing for  review  of  decision 257 
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CIVIL  SURVICK'-Continued.                                               page. 
civil  service  commission  cannot  remove  an  officer  without 
cause — when  proceedings  of  civil  service  commission  re- 
moving officer  must  be  quashed 257 

COLLATERAL    ATTACK.— Sec    JUDGMENTS    AND    DE- 
CREES. 

CONDEMNATION.— See  EMINENT  DOMAIN. 

CONSTITUTIONAL  LAW. 

the  legislature  has  power  to  create  school  districts  with- 
out an  election il 

high  school  validating  act  of  192 1  is  not  a  local  or  spe- 
cial law  pertaining  to  conduct  of  elections 11 

constitution  does  pot  prohibit  local  or  special  laws  for  es- 
tablishing school  districts 51,     12 

act  of  19 1 9  for  organization  of  community  consolidated 
school  districts  is  not  invalid .* 32 

constitution  requires  territory  of  school  district  to  be  com- 
pact and  contiguous 45 

legislature  cannot  order  a  pending  suit  to  abate 51 

school  districts  must  be  compact  in  order  to  provide  a  thor- 
ough and  efficient  school  system 6y 

legislature  cannot  authorize  district  in  disregard  of  con- 
stitutional provision  for  efficient  school  system 68 

act  for  organization  of  community  consolidated  school  dis- 
tricts is  not  invalid 65 

when  statute  violates  provision  for  due  process  of  law — 
when  coMrt  of  review  will  not  confine  itself  to  positions 
taken  by  counsel  as  to  construction  of  statute 157 

what  determines  whether  the  statute  delegates  legislative 
power 213 

changing  boundaries  of  district  under  section  90  of  School 
law  is  not  exercise  of  legislative  or  judicial  power 213 

act  of  June  24,  1921,  validating  changes  of  school  district 
boundaries  by  ex-officio  board,  is  valid 214 

State  may  accept  donations  of  land  or  money  for  highways  243 

meaning  of  constitutional  provision  for  equal  protection 
of  the  laws % 253 

act  of  1893  allowing  imprisonment  of  defendant  after  jury 
trial  is  unconstitutional 253 

act  of  1921  validating  levies  of  school  taxes  is  not  invalid.  289 

constitutional  provision  for  uniformity  of  taxation  is  man- 
datory— equalization  of  assessments  is  not  exercise  of 
judicial  power 350 
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paragraph  3  of  section  35  of  Revenue  act  of  1898,  provid- 
ing for  equalization  of  assessments,  is  not  invalid 350 

when  right  to  question  validity  of  the  Compensation  act 

is  waived .•;•••: 549>  3^>  381 

benefit  of  constitutional  provision  is  waived  if  no  objec- 
tion is  raised  when  the  right  is  invaded. .  .549,  418,  389,  381 
how  right  to  question  validity  of  a  statute  may  be  waived. .  389 

high  school  curative  act  of  June  24,  1921,  is  valid 402 

constitution  requires  that  evidence  be  produced  in  pres- 
ence of  accused 428 

section  39  of  Motor  Vehicle  act,  fixing  punishment  for 

theft  of  motor  vehicle,  is  invalid 429 

constitutional  provisions  as  to  power  of  the  legislature  are 

limitations 439 

constitution  should  not  be  strictly  construed 439 

application  of  section  23  of  article  5  of  constitution,  pro- 
hibiting increase  of  salaries  during  term  of  office 439 

legislature  has  power  to  determine  boundaries  of  school 
districts — act  for  community  consolidated  school  dis- 
tricts is  not  invalid 446 

validating  act  of  May  4,  1921,  is  not  a  special  law  regu- 
lating conduct  of  elections 446 

when  a  law  is  general  in  the  constitutional  sense 447 

section  84  of  Torrens  act  is  not  invalid  because  it,  in  ef- 
fect, amends  Mechanic's  Lien  act 484 

an  ordinance  in  exercise  of  police  power  may  be  valid  al- 
though it  applies  to  interstate  carrier 570 

CONSTRUCTION.— See  CONSTITUTIONAL  LAW. 

of  the  community  high  school  validating  act,  as  to  when 
it  applies 11 

of  curative  act  of  1921,  a$  applying  only  to  school  districts 
organized  prior  to  its  passage 32 

of  curative  act  of  May  4,  1921,  as  validating  school  dis- 
trict if  election  failed  to  conform  to  Ballot  law 32 

of  act  for  community  high  school  districts,  as  to  what  con- 
stitutes a  "community" 45 

of  section  4  of  high  school  validating  act  of  1921,  as  to 
when  it  cannot  be  set  up  as  validating  tax 54 

of  act  of  June  10,  1921,  as  not  validating  school  taxes  lev- 
ied by  district  organized  after  time  for  making  levy — 
as  to  when  it  does  not  validate  levy  substituted  for  for- 
mer levy 54 

of  act  of  May  4,  1921,  as  to  when  it  validates  organization 
of  community  consolidated  school  district 65 
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of  high  school  validating  act  of  1921,  as  to  what  defects 
are  cured — ^meaning  of  word  "contiguous" ^y 

of  act  for  community  high  schools,  as  to  its  purpose — 
meaning  of  word  "community" dy 

of  Workmen's  Compensation  act  of  191 7,  as  bringing  em- 
ployee within  the  act  although  not  in  hazardous  employ- 
ment when  injured 'jt 

of  high  school  validating  act  of  May  10,  1921,  as  not  vali- 
dating taxes  levied  in  de  jure  district 80 

of  act  of  June  10,  1921,  validating  tax  levies  in  school  dis- 
tricts, as  to  when  it  does  not  apply 80 

of  building  restriction,  as  to  what  constitutes  "outbuilding"    94 

parties  cannot  establish  contract  different  from  that  ex- 
pressed in  writing — ^when  proof  of  conversations  prior 
to  contract  is  not  admissible 102 

when  new  term  cannot  be  added  to  contract  by  parol  evi- 
dence— ^use  of  the  words  "required  by  them"  may  render 
sales  contract  ambiguous 102 

when  practical  interpretation  of  contract  by  the  parties 
may  be  proved — contract  for  sale  of  tin  cans  construed. .  103 

of  statutory  division  of  crimes  into  felonies  and  misde- 
meanors— ^word  "steal"  means  to  commit  larceny 112 

of  provision  of  benefit  certificate  making  "wife  and  chil- 
dren" beneficiaries 119 

of  section  190  of  School  law,  as  amended  in  1909,  as  to 
when  certificate  of  special  school  tax  is  properly  signed.   130 

of  section  190  of  School  law,  as  amended  in  1919,  as  to 
whether  certification  of  levy  must  be  made  in  presence 
of  board — as  to  when  certificate  is  filed  in  required  time.   131 

of  section  94  of  School  law,  as  to  when  failure  to  return 
certificate  of  levy  within  required  time  does  not  render 
tax  void — ^what  constitutes  levy  of  non-high-school  tax..  135 

of  sections  57  and  58  of  the  Local  Improvement  act,  as  to 
when  new  assessment  is  allowed — ^as  allowing  interest 
on  deferred  payments 147 

when  court  of  review  will  not  confine  itself  to  positions 
taken  by  counsel  as  to  construction  of  statute 157 

of  section  29  of  Compensation  act,  as  to  whether  third 
party  sued  by  an  employer  may  question  liability  and 
amount  of  damages I57 

of  Compensation  act,  as  to  its  theory 158 

of  Federal  Employer's  Liability  act,  as  to  when  railroad 
employee  is  injured  in  course  of  employment 169 

when  notes  and  receipts  given  for  premiums  must  be  con- 
strued with  insurance  contract 19S 
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of  paragraphs  6  and  7  of  section  i  of  insurance  act  of 
1907,  as  to  when  insured  is  not  entitled  to  loan  or  ex- 
tended insurance 198 

insurance  statutes  are  enacted  on  the  principles  of  pub- 
lic policy 199 

of  constitutional  provision  for  equal  protection  of  laws..  253 

of  section  121  of  Revenue  act,  as  applying  to  county  tax 
levy  for  State  aid  roads 270 

of  curative  act  of  1917,  as  to  when  it  does  not  validate 
high  school  district 284 

of  section  12  of  Sanitary  District  act  of  1917,  as  authoriz- 
ing a  tax  levy  for  corporate  purposes  in  addition  to  a 
bond  tax 288 

of  deed,  as  to  when  it  is  ambulatory 422 

of  section  ^(i  of  Practice  act,  as  to  taking  documents  to 
jury  room,  as  applying  only  to  civil  cases 428 

of  act  of  May  10,  1921,  as  to  when  it  does  not  validate 
community  high  school  tax 437 

constitution  should  not  be  strictly  construed 439 

of  amendment  of  192 1  to  Civil  Administrative  Code  in- 
creasing the  salaries  of  officers,  as  not  applicable  to  the 
incumbents 439 

meaning  of  the  terms  "contiguous"  and  "contiguous  and 
compact,"  as  applied  to  school  district 446 

of  the  Compensation  act,  as  amended  in  191 5,  as  allow- 
ing but  thirty  days'  extension  of  time  for  filing  steno- 
graphic report  479 

of  Torrens  act,  as  to  when  memorial  of  mechanic's  lien 
may  be  removed ^ 484 

of  Compensation  act  of  191 1,  as  presuming  that  employ- 
ees were  not  bound 597 

of  Factory  act  of  19 15,  as  including  manual  training  room 
in  high  school  in  the  term  "workshop" 611 

of  Compensation  act,  as  including  operation  of  manual 
training  room  in  high  school  in  the  term  "enterprise". .  611 

of  devise  over  in  case  of  death  of  devisee,  as  meaning 
death  during  life  of  testator 616 

of  devise  over  in  case  of  the  death  of  a  devisee  en  ventre 
sa  mere — ^the  first  taker  will  be  construed  to  take  fee, 
if  possible 616 

CONTRACTS.— See  SPECIFIC  PERFORMANCE. 

parties  cannot  establish  contract  different  from  that  ex- 
pressed in  writing — when  proof  of  conversations  prior 
to  contract  is  not  admissible 102 
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when  new  term  cannot  be  added  to  contract  by  parol  evi- 
dence— use  of  the  words  "required  by  them"  may  render 
sales  contract  ambiguous 102 

when  practical  interpretation  of  contract  by  the  parties 
may  be  proved — contract  for  sale  of  tin  cans  construed. .  103 

when  mutuality  of  obligation  is  not  essential 103 

when  contract  for  support  of  child  by  divorced  wife  has 
a  consideration 524 

a  contract  for  permanent  alimony  may  be  valid  although 
entered  into  prior  to  divorce  decree 524 

CONVERSION.— See  EQUITY. 

CONVEYANCES.— See  DEEDS;  SPECIFIC  PERFORMANCE. 

CORPORATIONS. 

what  is  sufficient  proof  of  corporate  existence  of  railroad 
company  in  prosecution  for  burglary  of  freight  car 112 

when  equity  will  decree  specific  performance  of  contract 
for  sale  of  corporate  stock 179 

when  assignees  may  be  compelled  to  perform  assignor's 
contract  to  transfer  corporate  stock 179 

what  does  not  amount  to  surrender  of  rights  under  con- 
tract for  transfer  of  stock 179 

acceptance  of  bonus  voted  by  stockholders  is  not  a  waiver 
of  contract  rights 179 

COSTS. 

circuit  court  cannot  provide  for  costs  in  case  of  appeal  in 
a  chancery  proceeding 408 

COUNTIES. 

vote  for  county  sanitarium  tax  does  not  authorize  rate  for 
county  taxes  in  excess  of  fifty  cents 288 

COURTS.— See  APPEALS  AND  ERRORS;  JURISDICTION. 

CREDITORS.— See  DEBTOR  AND  CREDITOR. 

CRIMINAL  LAW. 

indictment  for  embezzling  checks  need  not  describe  each 

check  stolen 23 

People  not  required  to  elect,  at  outset,  on  which  act  of  em- 
bezzlement a  conviction  will  be  asked 23 
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when  indictment  for  embezzlement  sufficiently  alleges  own- 
ership of  the  property 23 

when  defendant  is  not  joint  owner  of  checks  he  is  charged 
with  embezzling — ^when  mistake  in  verdict  as  to  amount 
embezzled  is  not  prejudicial 23 

when  failure  to  require  People  to  elect  in  embezzlement 
trial  will  not  reverse — ^when  error  on  trial  is  not  ground 
for  reversal 24 

.the  jury  are  judges  of  the  credibility  of  witnesses — when 
instruction  as  to  alibi  does  not  prejudice  the  defendant. .     85 

great  latitude  is  permitted  in  cross-examination  as  to  the 
prejudice  of  witness 85 

statutory  division  of  crimes  into  felonies  and  misdemean- 
ors is  not  the  division  of  the  common  law 112 

burglary  of  a  railroad  car  need  not  be  described  as  hav- 
ing been  feloniously  committed 112 

the  word  "steal"  means  to  commit  larceny — what  is  suffi- 
cient proof  of  corporate  existence  of  railroad  company..   112 

when  admitting  testimony  as  to  statements  by  victim  is  not 
ground  for  reversal 225 

what  statement  is  admissible  as  a  dying  declaration— de- 
fendant in  murder  trial  should  ask  for  instruction  de- 
fining manslaughter 225 

when  judgment  will  not  be  reversed  for  permitting  jury 
to  take  written  dying  declaration  to  jury  room 225 

when  an  indictment  for  burglary  need  not  use  the  word 
"feloniously" 249 

when  court  may  refuse  to  allow  an  accessory  to  answer 
questions  as  to  promise  of  leniency 249 

when  indictment  for  burglary  sufficiently  alleges  owner- 
ship of  building — when  instruction  is  not  erroneous  in 
assuming  facts 299 

character  evidence  should  be  confined  to  the  proof  of  repu- 
tation at  or  prior  to  the  crime — ^general  rule  as  to  re- 
moteness of  character  evidence. 307 

character  is  provable  by  general  reputation  and  not  by 
personal  opinion  of  witness 307 

evidence  of  specific  acts  of  bad  conduct  is  not  admissible 
to  prove  bad  character — cross-examination 307 

evidence  of  reputation  more  than  ten  years  prior  to  the 
crime  is  too  remote 307 

what  statement  of  officer  at  time  of  arrest  of  defendant 
is  not  admissible 307 

counsel,  during  argument,  should  not  be  permitted,  over 
objection,  to  read  memorandum  of  testimony 308 
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CRIMINAL  LAW.— Con/wwed.  page. 

what  statement  by  deceased  is  not  a  part  of  res  gesia — 
what  evidence  is  admissible  as  showing  defendant's  fear 
of  the  deceased 308 

when  instructions  as  to  self-defense  should  not  disregard 
theory  of  defense  of  habitation — conflicting  instructions 
should  not  be  given 308 

when  an  instruction  for  acquittal  on  the  ground  of  self- 
defense  is  improperly  modified 309 

when  burden  is  not  shifted  to  the  defendant  after  proof 
of  voluntary  killing 309 

court  may  refuse  to  require  election  of  counts  before  tak- 
ing proof 370 

proof  of  acts  of  lewdness  is  admissible  in  prosecution  for 
attempt  to  commit  rape 370 

statutory  rape  is  not  changed  to  common  law  crime  merely 
because  the  act  was  with  force 370 

when  complaint  of  prosecuting  witness  is  not  too  remote 
to  be  admissible  in  evidence 370 

court  may  refuse  to  allow  defendant's  counsel  to  interview 
prosecutrix  alone 370 

conviction  under  count  charging  attempt  to  commit  rape 
is  not  void  because  proof  shows  crime  of  rape 370 

when  failure  to  give  instruction  limiting  proof  under  no^ 
lied  counts  is  not  error 371 

the  jury  should  not  take  standards  of  handwriting  to  jury 
room  for  purpose  of  comparison 428 

section  76  of  Practice  act,  as  to  taking  documents  to  jury 
room,  applies  only  to  civil  cases — ^what  objects  may  be 
taken  to  jury  room 428 

proof  of  handwriting  by  comparison,  under  the  act  of  1915, 
should  be  carefully  guarded 428 

constitution  requires  that  evidence  be  produced  in  pres- 
ence of  accused 428 

accessory  after  the  fact  cannot  be  convicted  as  principal 
in  larceny — ^instruction 428 

when  instruction  that  possession  of  stolen  property  is  evi- 
dence of  guilt  is  improper 429 

when  instruction  defining  reasonable  doubt  is  erroneous — 
section  39  of  Motor  Vehicle  act,  fixing  punishment  for 
theft  of  motor  vehicle,  is  invalid 429 

defendant  in  criminal  case  is  entitled  to  benefit  of  pre- 
sumption of  innocence 513 

when  judgment  of  conviction  must  be  reversed 513 

DAMAGES.— See  EMINENT  DOMAIN. 
301-41 


/ 
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giving  of  note  does  not  extinguish  debt  in  absence  of  an 

agreement 198 

the  act  of  1893  allowing  imprisonment  of  defendant  after 

jury  trial  is  unconstitutional 253 

DECREES.— See  JUDGMENTS  AND  DECREES. 

DEEDS. 

when  the  construction  of  greenhouses  violates  restriction 
against  outbuildings  and  terminates  easement 94 

acceptance  of  deed  must  be  proved  or  presumed  in  order 
to  pass  title — when  acceptance  of  deed  is  not  presumed. .   124 

when  deed  is  not  good  as  to  an  undivided  one-half  inter- 
est— ^when  deed  from  mother  to  her  sons  is  obtained  by 
fraud — fiduciary  relation 124 

nile  as  to  delivery  of  deed  in  escrow — ^general  rule  as  to 
presumption  of  delivery  of  deed 139 

when  deeds  must  be  held  to  have  been  effectually  deliv- 
ered in  escrow 139 

whether  deed  is  delivered  depends  on  intention  of  grantor 
and  on  circumstances — ^what  constitutes  delivery  of  deed 
in  escrow 163 

when  the  purchaser  takes  property  subject  to  rights  of 
prior  vendee 174 

when  grantors  of  easement  are  not  necessary  parties  to 
partition  suit 191 

title  to  minerals  is  attended  with  all  attributes  peculiar  to 
ownership  of  land 362 

when  letter  written  by  assignor  is  not  admissible  against 
assignee — evidence  must  be  clear  to  show  that  deed  ab- 
solute in  form  is  a  mortgage 408 

when  deed  is  ambulatory — what  constitutes  valid  delivery.  422 

when  deeds  are  not  delivered  to  the  grantees — delivery  to 
third  person  without  directions  does  not  constitute  de- 
livery to  grantee 554 

to  constitute  a  delivery  grantor  must  indicate  intention  to 
vest  title  in  grantee 554 

what  is  necessary  to  constitute  delivery  in  escrow  until 
death  of  grantor — when  burden  is  on  grantee  to  prove 
delivery  in  escrow  upon  condition 554 

when  deed  deposited  with  custodian  is  not  effective  as  a 
conveyance 555 

existence  of  fiduciary  relation  does  not  necessarily  render 
deed  invalid 578 

existence  of  a  fiduciary  relation  casts  burden  upon  grantee 
to  prove  the  fairness  of  the  transaction 578 


301  111.]  INDEX.  643 

DESCENT.                                                                            PAGE, 
child  en  ventre  sa  mere  is  capable  of  taking  by  descent 6i6 

DIVORCE. 

when  contract  for  support  of  child  by  divorced  wife  has 

a  consideration 524 

when  wife  is  entitled  to  permanent  alimony  although  the 

divorcers  secured  by  husband 524 

a  contract  for  permanent  alimony  may  be  valid  although 

entered  into  prior  to  divorce  decree 524 

EASEMENTS. 

what  constitutes  an  "outbuilding" 94 

an  outbuilding  may  be  adjacent  to  and  connected  with  the 

main  building 94 

what  determines  whether  a  building  is  an  outbuilding — 

when  construction  of  greenhouses  violates  a  restriction 

against  outbuildings  and  terminates  easement 94 

what  is  proper  division  by  commissioners  in  partition  suit 

where  an  easement  is  involved 191 

municipality  may  improve  public  highway  acquired  by  use.  562 

EJECTMENT. 

what  testimony  of  plaintiff  is  incompetent  as  against  a 

devisee 554 

when  burden  is  on  the  grantee  to  prove  delivery  in  escrow 

upon  condition 554 

ELECTIONS. 

the  legislature  has  power  to  create  school  districts  without 
an  election 11 

high  school  validating  act  of  1921  is  not  a  local  or  special 
law  pertaining  to  conduct  of  elections n 

object  of  notice  of  election  to  organize  community  con- 
solidated school  district 458 

when  misdescription  in  notice  of  election  does  not  invali- 
date organization  of  school  district 458 

EMBEZZLEMENT. 

indictment  for  embezzling  checks  need  not  describe  each 

check  stolen 23 

People  are  not  required  to  elect,  at  outset,  on  which  act  of 

embezzlement  a  conviction  will  be  asked 23 

when  an  indictment  for  embezzlement  sufficiently  alleges 

ownership  of  the  property 23 
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when  defendant  is  not  joint  owner  of  checks  he  is  charged 
with  embezzling — ^when  mistake  in  verdict  as  to  amount 
embezzled  is  not  prejudicial 23 

when  failure  to  require  People  to  elect  in  embezzlement 
trial  will  not  reverse 24 

EMINENT  DOMAIN. 

when  motion  to  dismiss  petition  is  not  preserved  for  re- 
view— defendants  must  traverse  allegation  that  the  peti- 
tioner attempted  to  make  agreement — waiver 242 

when  court  has  jurisdiction  over  property  taken  for  State 
roads  in  two  counties — ^when  jury  may  consider  spe- 
cial benefits 242 

what  is  true  measure  of  damages  to  land  not  taken — when 
owners  of  property  taken  for  State  road  are  not  entitled 
to  compensation  for  cost  of  fence 243 

owners  of  property  taken  for  State  road  are  not  entitled 
to  speculative  damages  from  dangers  in  crossing  road . .  243 

judgment  for  taking  property  for  State  highway  is  suffi- 
cient if  State  is  "authorized"  to  take  the  property 243 

EMPLOYMENT.— See  WORKMEN'S  COMPENSATION. 

EQUITY. 

equity  looks  through  form  to  substance  of  transaction — 
when  equity  will  decree  specific  performance  of  contract 
for  sale  of  corporate  stock 179 

parties  interested  in  subject  matter  of  a  suit  may  inter- 
vene on  motion — when  answer  may  be  amended  to  set 
up  Statute  of  Frauds 273 

chancellor  must  deny  specific  performance  where  evidence 
is  equally  balanced 335 

when  bill  may  be  maintained  to  re-convert  personal  prop- 
erty into  land — possession  need  not  be  alleged 408 

circuit  court  cannot  provide  for  costs  in  case  of  appeal. . .  408 

EVIDENCE. 

defendant  to  information  in  quo  warranto  has  burden  of 
setting  out  his  title 45 

burden  is  on  the  claimant  under  the  Compensation  act  to 
prove  that  injury  arose  out  of  employment — circumstan- 
tial evidence 76 

jury  are  judges  of  the  credibility  of  witnesses  in  criminal 
case — great  latitude  is  permitted  in  cross-examination  as 
to  prejudice  of  witness 85 
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when  proof  of  conversations  prior  to  contract  is  not  ad- 
missible— ^when  new  term  cannot  be  added  to  contract 
by  parol  evidence 102 

when  practical  interpretation  of  contract  by  the  parties 
may  be  proved 103 

what  is  sufficient  proof  of  corporate  existence  of  railroad 
company  in  prosecution  for  burglary  of  freight  car. ...  112 

when  acceptance  of  a  deed  is  not  presumed 124 

general  rule  as  to  presumption  of  delivery  of  deed 139 

burden  is  on  defendant  in  partition  suit  to  prove  his  claim 
that  parties  agreed  on  certain  division  line 191 

when  admitting  testimony  as  to  statements  by  victim  is  not 
ground  for  reversal — what  statement  is  admissible  as  a 
dying  declaration 225 

when  judgment  will  not  be  reversed  for  permitting  jury  to 
take  written  dying  declaration  to  jury  room 225 

when  court  may  refuse  to  allow  accessory  to  answer  ques- 
tions as  to  promise  of  leniency 249 

character  evidence  should  be  confined  to  the  proof  of  repu- 
tation at  or  prior  to  the  crime — ^general  rule  as  to  re- 
moteness of  character  evidence 307 

character  is  provable  by  general  reputation  and  not  by  per- 
sonal opinion  of  witness 307 

evidence  of  specific  acts  of  bad  conduct  is  not  adnlissible 
to  prove  bad  character— cross-examination 307 

what  statement  of  officer  at  time  of  arrest  of  defendant  is 
not  admissible 307 

what  statement  by  deceased  is  not  a  part  of  res  gestcs  in 
murder  trial — ^what  evidence  is  admissible  as  showing 
defendant's  fear  of  deceased 308 

when  burden  is  not  shifted  to  defendant  in  murder  trial 
after  proof  of  voluntary  killing 309 

minutes  of  board  of  review  need  not  be  introduced  in  col- 
lector's proceeding 351 

proof  of  acts  of  lewdness  is  admissible  in  prosecution  for 
attempt  to  commit  rape 370 

when  complaint  of  prosecuting  witness  is  not  too  remote 
to  be  admissible  in  evidence 370 

court  may  refuse  to  allow  defendant's  counsel  to  interview 
prosecutrix  alone 370 

when  failure  to  give  instruction  limiting  proof  under  noU 
lied  counts  is  not  error 371 

when  letter  written  by  assignor  is  not  admissible  against 
assignee — evidence  must  be  clear  to  show  that  deed  ab- 
solute in  form  is  a  mortgage 408 
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jury  in  criminal  case  should  not  take  standards  of  hand- 
writing to  jury  room  for  purpose  of  comparison 428 

section  76  of  Practice  act,  as  to  taking  documents  to  jury 
room,  applies  only  to  civil  cases 428 

what  objects  may  be  taken  to  jury  room  in  criminal  case — 
proof  of  handwriting  by  comparison,  under  act  of  191 5, 
should  be  carefully  guarded 428 

constitution  requires  that  evidence  be  produced  in  pres- 
ence of  accused 428 

when  instruction  that  possession  of  stolen  property  is  evi- 
dence of  guilt  is  improper 429 

injured  employee  cannot  testify  as  to  per  cent  of  loss  of 
use  of  member 462 

what  may  be  testified  to  by  expert  witness  in  compensa- 
tion case  as  to  extent  of  injury  to  eyes  or  limbs 462 

defendant  in  a  criminal  case  is  entitled  to  benefit  of  pre- 
sumption of  innocence 513 

what  testimony  of  plaintiff  in  ejectment  is  incompetent  as 
against  a  devisee 554 

when  burden  is  on  the  grantee  to  prove  delivery  in  escrow 
upon  condition 554 

existence  of  a  fiduciary  relation  casts  burden  upon  grantee 
to  prove  fairness  of  transaction 578 

burden  is  on  petitioner  in  special  assessment  proceeding  to 
show  that  court  has  jurisdiction 587 

when  the  question  of  sufficiency  of  evidence  is  not  saved 
for  review 603 

vendor's  declaration  that  he  stole  the  property  is  not  ad- 
missible in  trover  against  vendee 603 

when  value  of  stolen  diamond  is  not  established  by  ex- 
pert testimony 603 

evidence  of  offer  to  compromise  with  defendant  is  not  ad- 
missible against  him 603 

employees  were  presumed  not  bound  by  Compensation  act 
of  1911  597 

what  statute  says  shall  be  presumed  need  not  be  alleged 
or  proved  in  compensation  case 597 

if  intent  of  testator  is  clearly  expressed  extrinsic  evidence 
is  not  admissible 616 

FEDERAL    EMPLOYERS'    LIABILITY    ACT.— See    RAIL- 
ROADS. 

FIDUCIARY  RELATIONS.— See  DEEDS;  WILLS. 
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People  V.  Cawen,  283  111.  308,  followed,  in  holding  motion 
to  set  aside  information  in  quo  warranto  must  be  in- 
cluded in  bill  of  exceptions 40 

People  V.  Rich,  301  111.  80,  followed,  in  holding  act  of  June 
10,  1921,  does  not  validate  school  taxes  levied  by  district 
organized  after  time  for  making  levy 60,    54 

People  V.  Ex  ton,  298  111.  119,  and  People  v.  Moyer,  id.  143, 
followed,  in  holding  act  for  organization  of  community 
consolidated  school  district  is  valid 65 

People  V.  ShuliZy  298  111.  125,  followed,  in  holding  com- 
munity consolidated  school  district  may  be  organized  in 
only  one  county 65 

People  V.  Opie,  301  111.  11,  followed,  as  to  what  defects  are 
cured  by  high  school  validating  act  of  192 1 67 

McNaught  v.  Hines,  300  111.  167,  followed,  in  holding  em- 
ployee is  under  Compensation  act  of  191 7  although  not 
in  hazardous  employment  when  injured 76 

Ervington  v.  People,  181  111.  408,  distinguished,  as  to  when 
indictment  for  burglary  need  not  use  word  "feloniously"  249 

Hayner  v.  People,  213  111.  142,  followed,  as  to  when  in- 
structions as  to  self-defense  in  murder  trial  should  not 
disregard  theory  of  defense  of  habitation 308 

People  V.  Opie,  301  111.  11,  followed,  in  holding  curative 
act  of  June  24,  1921,  valid 402 

Milsteadv.  Boone,  301  111.  213,  followed,  as  to  when  cura- 
tive act  of  June  24,  1921,  may  be  applied 402 

People  V.  Noyes,  295  111.  355,  overruled,  in  holding  certi- 
ficate of  school  tax  levy  does  not  constitute  the  levy 404 

Quinn  v.  People,  123  111.  333,  distinguished,  in  holding  sec- 
tion 39  of  Motor  Vehicle  act  invalid 429 

People  V.  Rich,  301  111.  80,  followed,  as  to  when  act  of 
May  10,  192 1,  does  not  validate  school  tax 437 

People  V.  Andrtis,  299  111.  50,  explained,  as  to  when  ques- 
tion of  jurisdiction  of  Industrial  Commission  for  delay 
in  filing  stenographic  report  is  waived 479,  462 

Sulzberger  &  Sons  Co.  v.  Industrial  Com.  285  111.  223,  ex- 
plained, as  to  time  allowed  for  filing  stenographic  report 
by  party  seeking  review 479 

Vittum  v.  People,  183  111.  154,  and  People  v.  Noyes,  295  id. 
355,  distinguished,  as  to  when  failure  to  extend  tax  in 
portion  of  school  district  does  not  vitiate  entire  tax. . . .  541 

Siorrs  v.  Industrial  Com.  285  111.  595,  distinguished,  as  to 
when  agent  managing  building  is  not  liable  for  compen- 
sation for  fatal  injury  to  janitor 621 
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FRAUD.  PAGE, 

when  deed  from  mother  to  her  sons  is  obtained  by  fraud — 

fiduciary  relation 124 

when  Statute  of  Frauds  is  no  defense  to  performance  of 

contract  for  sale  of  land 174 

when  answer  may  be  amended  to  set  up  Statute  of  Frauds .  273 

FREEHOLD. 

suit  to  subject  land  to  lien  of  judgment  does  not  involve 
a  freehold 593 

GIFTS. 

state  may  accept  donations  of  land  or  money  for  highways.  243 
present  gift  to  charity  does  not  violate  rule  against  per- 
petuities— fact  that  trustees  receive  compensation  does 

not  defeat  devise  to  charity 344 

when  gift  to  charity  is  sufficiently  definite 344 

hospital  is  a  charitable  institution  although  patients  who 
have  means  are  required  to  pay 345 

GUARDIANS.— See  MINORS. 

HIGHWAYS. 

when  court  has  jurisdiction  of  condemnation  suit  for  prop- 
erty for  State  roads  in  two  counties 242 

when  owners  of  property  taken  for  State  road  are  not  en- 
titled to  compensation  for  cost  of  fence 243 

owners  of  property  taken  for  State  road  are  not  entitled  to 
speculative  damages  from  dangers  in  crossing  the  road.  243 

judgment  for  taking  property  for  State  highway  is  suffi- 
cient if  State  is  "authorized"  to  take  the  property 243 

State  may  accept  donations  of  land  or  money  for  highways  243 

county  tax  levy  for  State  aid  roads  must  comply  with  pro- 
visions of  section  121  of  Revenue  act 270 

commissioner  of  highways  should  be  a  party  to  suit  to  re- 
move tile  drain  from  highway 508 

municipality  may  improve  public  highway  acquired  by  use.  562 

HOSPITALS.— See  CHARITIES. 

HUSBAND  AND  WIFE. 

construction  of  provision  of  a  benefit  certificate  making 

"wife  and  children"  beneficiaries 1 19 

when  wife  of  deceased  member  is  entitled  to  lien  on  bene- 
fit fund  for  payment  of  dues 1 19 
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indictment  for  embezzling  checks  need  not  describe  each 
check  stolen — ^when  indictment  for  embezzlement  suffi- 
ciently alleges  ownership  of  property 23 

burglary  of  a  railroad  car  need  not  be  described  as  having 
been  feloniously  committed — ^the  word  "steal"  means  to 
commit  larceny 112 

when  an  indictment  for  burglary  need  not  use  the  word 
"feloniously" 249 

when  indictment  for  burglary  sufficiently  alleges  owner- 
ship of  building 299 

court  may  refuse  to  require  election  of  counts  before  tak- 
ing proof 370 

conviction  under  count  charging  attempt  to  commit  rape 
is  not  void  because  proof  shows  crime  of  rape 370 

INFANTS.— See  MINORS. 

INJUNCTION. 

all  persons  must  be  made  parties  who  will  be  affected  by 
the  decree 508 

when  reviewing  court  will  remand  cause  to  enable  com- 
plainants to  bring  in  necessary  party 508 

commissioner  of  highways  should  be  a  party  to  suit  to  re- 
move tile  drain  from  highway 508 

INJURIES.— See  WORKMEN'S  COMPENSATION. 

INSTRUCTIONS. 

when  instruction  as  to  alibi  does  not  prejudice  defendant..    85 

defendant  in  murder  trial  should  ask  for  instruction  de- 
fining manslaughter 225 

when  instruction  in  a  criminal  case  is  not  erroneous  in 
assuming  facts 299 

when  instructions  as  to  self-defense  in  murder  trial  should 
not  disregard  theory  of  defense  of  habitation— conflict- 
ing instructions  should  not  be  given. 308 

when  an  instruction  for  acquittal  of  murder  charge  on 
ground  of  self-defense  is  improperly  modified 309 

when  failure  to  give  instruction  limiting  proof  under  nol- 
lied  counts  is  not  error 371 

when  instruction  as  to  liability  of  accessory  being  con- 
victed as  principal  is  improper 428 

when  instruction  that  possession  of  stolen  property  is  evi- 
dence of  guilt  is  improper 429 

when  instruction  defining  reasonable  doubt  is  erroneous..  429 
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when  notes  given  for  life  insurance  premiums  are  not  ac- 
cepted as  payment 198 

when  notes  and  receipts  given  for  premiiuns  must  be  con- 
strued with  insurance  contract 198 

insured  is  not  entitled  to  loan  or  extended  insurance  under 
paragraphs  6  and  7  of  section  i  of  act  of  1907 198 

when  payment  of  premiums  is  a  condition  precedent  to  lia- 
bility of  life  insurance  company 199 

retention  of  notes  after  maturity  is  not  a  waiver  of  con- 
dition to  pay  premiums  on  which  they  were  given 199 

insurance  statutes  are  enacted  on  principles  of  public  policy  199 

INTEREST. 

interest  is  proper  on  deferred  payments  of  assessment  lev- 
ied under  sections  57  and  58  of  Local  Improvement  act..  147 

INTERSTATE  COMMERCE.— See  RAILROADS. 

JOINT  OWNERS. 

when  defendant  is  not  joint  owner  of  checks  he  is  charged 
with  embezzling 23 

JUDGMENTS  AND  DECREES. 

organization  of  school  district  cannot  be  attacked  in  pro- 
ceeding to  collect  taxes 54 

judgment  for  taxes  must  conform  to  section  191  of  Reve- 
nue act 54 

decree  foreclosing  trust  deeds  on  different  tracts  should 
not  make  the  total  debt  a  lien  on  all  the  land 61 

objection  need  not  be  made  to  master's  report  of  fore- 
closure sale  where  there  is  error  in  the  decree 61 

when  court  may  set  aside  judgment  sustaining  objections 
to  obtain  further  evidence  of  levy  of  school  tax 135 

what  is  necessary  to  decree  for  owelty  in  partition  suit. . .   191 

judgment  for  taking  property  for  State  highway  is  suffi- 
cient if  State  is  "authorized"  to  take  the  property 243 

act  of  1893  allowing  imprisonment  of  defendant  after  jury 
trial  in  civil  case  is  unconstitutional 253 

proceedings  and  judgment  are  presumed  to  be  correct  un- 
less error  is  shown 394 

when  judgment  or  decree  against  interests  of  minor  may 
be  set  aside 534 

question  of  insufficiency  of  ordinance  cannot  be  raised  on 
application  for  judgment  for  delinquent  assessment 562 
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objection  that  improvement  is  partly  on  private  property 

must  be  made  on  application  to  confirm  assessment 562 

judgment  for  delinquent  assessment  will  be  reversed  if  not 

in  proper  form 562 

judgment  cannot  be  entered  against  person  or  property 

without  notice 587 

suit  to  subject  land  to  lien  of  judgment  does  not  involve 

a  freehold 593 

JUDICIAL  SALES. 

when  objection  need  not  be  made  to  the  master's  report  of 
foreclosure  sale 61 

JURISDICTION. 

when  court  has  jurisdiction  of  condemnation  suit  for  prop- 
erty for  State  roads  in  two  counties ,  242 

requirements  of  Local  Improvement  act  are  jurisdictional 
to  a  valid  assessment 265 

facts  showing  jurisdiction  of  inferior  tribunal  must  appear 
in  record  on  common  law  writ  of  certiorari 257 

when  jurisdiction  may  be  waived — ^when  a  party  waives 
objection  to  the  jurisdiction  of  the  Industrial  Commis- 
sion  548,  504,  479,  462,  381 

Industrial  Commission  exercises  original  jurisdiction  in 
reviewing  arbitrator's  decision 463 

when  Industrial  Commission  does  not  lose  jurisdiction  of 
a  case 463 

filing  of  delinquent  list  five  days  before  term  is  not  essen- 
tial to  jurisdiction  to  collect  delinquent  assessment 563 

Local  Improvement  act  must  be  strictly  complied  with  to 
give  courts  jurisdiction 587 

LACHES. 

when  dismissed  employee  is  not  guilty  of  laches  in  apply- 
ing for  review  of  decision  of  civil  service  commission. .  257 

LARCENY. 

word  "steal"  means  to  commit  larceny  v 112 

accessory  after  the  fact  cannot  be  convicted  as  principal — 
instruction 428 

when  instruction  that  possession  of  stolen  property  is  evi- 
dence of  guilt  is  improper 429 

section  39  of  the  Motor  Vehicle  act,  fixing  punishment  for 
theft  of  motor  vehicle,  is  invalid 429 
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decree  foreclosing  trust  deeds  on  different  tracts  should 
not  make  total  debt  a  lien  on  all  the  land 61 

when  wife  of  deceased  member  of  benefit  society  is  en- 
titled to  lien  on  benefit  fund  for  payment  of  dues 119 

suit  to  subject  land  to  lien  of  judgment  does  not  involve 
a  freehold 593 

LIMITATIONS. 

adverse  possession  must  be  hostile  for  entire  period — ^what 
constitutes  adverse  possession 362 

when  court  should  not  sustain  demurrer  to  bill  setting  up 
title  to  minerals  by  adverse  possession 363 

claim  of  adverse  possession  should  not  be  set  forth  by  de- 
tailed statement  of  evidentiary  facts 363 

LOCAL  IMPROVEMENTS.— See  SPECIAL  ASSESSMENTS. 

MASTER  AND  SERVANT.— See  WORKMEN'S  COMPENSA- 
TION. 

MECHANICS'  LIENS. 

when  memorial  of  mechanic's  lien  may  be  removed  by  peti- 
tion under  the  Torrens  act 484 

lien  attaches  as  of  date  of  contract  if  claim  is  filed  in  the 
required  time 484 

section  84  of  Torrens  act  is  not  invalid  because  it,  in  ef- 
fect, amends  Mechanic's  Lien  act 484 

when  memorial  of  mechanic's  lien  may  be  canceled  be- 
cause notice  of  suit  to  foreclose  lien  was  not  filed  with 
the  registrar 484 

MINES. 

title  to  minerals  is  attended  with  all  attributes  peculiar  to 

ownership  of  land 362 

when  court  should  not  sustain  demurrer  to  bill  setting  up 

title  to  minerals  by  adverse  possession 363 

MINORS. 

when  judgment  or  decree  against  interests  of  minor  may 
be  set  aside — ^guardian  ad  litem  must  make  some  effort 
to  protect  minor's  rights 534 

when  order  denying  probate  will  be  set  aside  on  petition 
of  minors 534 


301  111.]  INDEX.  653 

MORTGAGES.  page. 

decree  foreclosing  trust  deeds  on  diflFerent  tracts  should 

not  make  the  total  debt  a  lien  on  all  the  land 6i 

when  objection  need  not  be  made  to  master's  report  of  sale.  6i 
evidence  must  be  clear  to  show  that  deed  absolute  in  form 

is  a  mortgage 408 

MOTOR  VEHICLES. 

section  39  of  the  Motor  Vehicle  act,  fixing  punishment  for 
theft  of  motor  vehicle,  is  invalid 429 

MUNICIPAL    CORPORATIONS.— See    SPECIAL    ASSESS- 
MENTS. 

an  ordinance  in  exercise  of  police  power  may  be  valid  al- 
though it  applies  to  interstate  carrier 570 

when  reasonableness  of  an  ordinance  is  a  question  of  law 
for  the  court 570 

presumption  is  in  favor  of  validity  of  an  ordinance  passed 
in  exercise  of  power 570 

when  an  ordinance  purporting  to  regulate  business  of  mov- 
ing is  unreasonable 570 

MURDER. 

when  admitting  testimony  as  to  statements  by  victim  is  not 
ground  for  reversal — what  statement  is  admissible  as  a 
dying  declaration 225 

defendant  in  murder  trial  should  ask  for  instruction  de- 
fining manslaughter 225 

when  judgment  will  not  be  reversed  for  permitting  jury 
to  take  written  dying  declaration  to  jury  room 225 

what  statement  of  officer  at  time  of  arrest  of  defendant 
is  not  admissible 307 

what  statement  by  deceased  is  not  a  part  of  res  gestce — 
what  evidence  is  admissible  as  showing  defendant's  fear 
of  the  deceased 308 

when  instructions  as  to  self-defense  should  not  disregard 
theory  of  defense  of  habitation 308 

when  an  instruction  for  acquittal  on  ground  of  self-defense 
is  improperly  modified 309 

when  burden  is  not  shifted  to  the  defendant  after  proof 
of  voluntary  killing 309 

NEGLIGENCE.— See  WORKMEN'S  COMPENSATION, 
when  railroad  employee  is  injured  in  course  of  employment 
witliin  meaning  of  Federal  Employers*  Liability  act. .  • .  169 
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general  rule  as  to  the  liability  of  an  agent  who  manages 

real  estate 621 

what  Compensation  act  says  shall  be  presumed  need  not 

be  alleged  in  action  for  negligence 597 

NEGOTIABLE  INSTRUMENTS.— See  BILLS  AND  NOTES. 

NOTICE. 

property  owners  must  take  notice  of  statutes  for  assess- 
ment of  property 350 

object  of  notice  of  election  to  organize  community  con- 
solidated school  district 458 

when  misdescription  in  notice  of  election  does  not  invali- 
date organization  of  school  district 458 

when  objection  to  notice  of  application  for  judgment  for 
delinquent  assessment  is  waived 563 

judgment  cannot  be  entered  against  person  or  property 
without  notice 587 

property  owner  is  entitled  to  notice  of  hearing  to  confirm 
re-cast  assessment  roll — burden  of  proof 587 

OFFICES.— See  CIVIL  SERVICE. 

application  of  section  23  of  article  5  of  constitution,  pro- 
hibiting increase  of  salaries  during  term  of  office 439 

amendment  of  1921  to  Civil  Administrative  Code  increas- 
ing salaries  of  officers  cannot  be  applied  to  incumbents. .  439 

ORDINANCES.— See  MUNICIPAL  CORPORATIONS. 

OWELTY.— See  PARTITION. 

PARENT  AND  CHILD. 

when  deed  from  mother  to  her  sons  is  obtained  by  fraud — 
fiduciary  relation 124 

PARKS. 

when  acquisition  of  land  for  park  purposes  is  a  local  im- 
provement proceeding — ^when  estimate  for  improvement 
is  not  sufficiently  itemized 265 

PARTIES. 

when  grantors  of  easement  are  not  necessary  parties  to 

partition  suit 191 

all  persons  must  be  made  parties  who  will  be  affected  by 
the  decree — injunction 508 
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when  reviewing  court  will  remand  cause  to  enable  com- 
plainants to  bring  in  necessary  party 508 

commissioner  of  highways  should  be  a  party  to  suit  to  re- 
move tile  drain  from  highway 508 

parties  interested  in  subject  matter  of  a  suit  may  inter- 
vene on  motion 273 

PARTITION. 

burden  is  on  the  defendant  to  prove  his  claim  that  parties 
agreed  on  certain  division  line — what  is  necessary  to  de- 
cree for  owelty 191 

what  is  a  proper  division  by  commissioners  where  an  ease- 
ment is  involved — ^when  grantors  of  easement  are  not 
necessary  parties 191 

PLEADING.— See  INDICTMENTS. 

demurrer  to  plea  to  information  in  quo  warranto  admits 
facts  stated  in  plea 32 

when  demurrer  to  plea  setting  up  high  school  curative  act 
of  1921  should  be  sustained 45 

defendant  to  information  in  quo  warranto  has  the  bur- 
den of  setting  out  his  title 45 

whether  plea  to  information  in  quo  warranto  is  in  bar  or 
abatement  depends  on  nature  of  defense 45 

when  grantors  of  easement  are  not  necessary  parties  to 
partition  suit 191 

defendants  to  condemnation  suit  must  traverse  allegation 
that  petitioner  attempted  to  make  agreement — ^waiver. . .  242 

when  answer  may  be  amended  to  set  up  Statute  of  Frauds.  273 

when  court  should  not  sustain  demurrer  to  bill  setting  up 
title  to  minerals  by  adverse  possession 363 

claim  of  adverse  possession  should  not  be  set  forth  by  de- 
tailed statement  of  evidentiary  facts — when  general  de- 
murrer should  be  overruled 363 

bill  to  re-convert  personal  property  into  land  need  not  al- 
lege possession 408 

all  persons  must  be  made  parties  who  will  be  affected  by 
the  decree — ^injunction 5^8 

when  reviewing  court  will  remand  cause  to  enable  com- 
plainants to  bring  in  necessary  party 508 

commissioner  of  highways  should  be  a  party  to  suit  to  re- 
move tile  drain  from  highway 508 

what  statute  says  shall  be  presumed  need  not  be  alleged. . .  597 

a  defense  in  abatement  of  suit  must  be  relied  on  in  affi- 
davit of  defense 603 
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POLICE  POWER.                                                              PAGE, 
an  ordinance  in  exercise  of  police  power  may  be  valid  al- 
though it  applies  to  interstate  carrier 570 

PRACTICE.— See  TRIAL. 

People  are  not  required  to  elect,  at  outset,  on  which  act 
of  embezzlement  a  conviction  will  be  asked 23 

when  failure  to  require  People  to  elect  in  embezzlement 
trial  will  not  reverse 23 

Supreme  Court  must  dispose  of  quo  warranto  proceeding 
under  law  in  force  when  its  decision  is  rendered 32 

motion  to  set  aside  order  for  filing  information  in  quo  war- 
ranto must  be  included  in  bill  of  exceptions 40 

proceedings  of  circuit  court  are  presumed  to  be  regular 
until  error  is  shown  of  record 40 

when  objection  need  not  be  made  to  master's  report  of 
foreclosure  sale 61 

presumption  where  the  Appellate  Court  reverses  without 
remanding  or  finding  facts 103 

when  cause  will  be  remanded  to  Appellate  Court — ^when 
controverted  questions  of  fact  are  involved 103 

when  court  may  set  aside  judgment  sustaining  objections 
to  obtain  further  evidence  of  levy  of  school  tax 135 

when  court  of  review  will  not  confine  itself  to  positions 
taken  by  counsel 157 

defendant  in  murder  trial  should  ask  for  instruction  de- 
fining manslaughter 225 

when  judgment  will  not  be  reversed  for  permitting  jury 
to  take  written  dying  declaration  to  jury  room 225 

when  motion  to  dismiss  petition  for  condemnation  is  not 
preserved  for  review 242 

when  defendants  to  condemnation  suit  waive  objection  that 
petitioner  failed  to  allege  attempt  to  make  agreement. . .  242 

act  of  1893  allowing  imprisonment  of  defendant  after  jury 
trial  in  civil  case  is  unconstitutional 253 

order  of  circuit  court  quashing  common  law  writ  of  cer- 
tiorari is  final — facts  showing  jurisdiction  of  inferior 
tribunal  must  appear  in  the  record 257 

when  proceedings  of  civil  service  commission  removing 
officer  must  be  quaShed 257 

parties  interested  in  subject  matter  of  a  suit  may  intervene 
on  motion 273 

questions  of  law  decided  on  former  appeal  will  not  be  con- 
sidered on  second  review 284 

trial  court,  on  remandment,  must  carry  out  remanding  or- 
der of  reviewing  court 284 
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minutes  of  board  of  review  need  not  be  introduced  in  col- 
lector's proceeding 351 

separate  briefs  filed  by  leave  should  not  contain  unneces- 
sary repetition 363 

court  may  refuse  to  require  election  of  counts  before  tak- 
ing proof  in  criminal  trial 370 

in  trial  for  rape,  court  may  refuse  to  allow  defendant's 
counsel  to  interview  prosecutrix  alone 370 

when  failure  to  give  instruction  limiting  proof  under  noU 
lied  counts  is  not  error 371 

when  jurisdiction  may  be  waived 381 

benefit  of  constitutional  provision  is  waived  if  no  objec- 
tion is  raised  when  the  right  is  invaded. .  .549,  418,  389,  381 

motions  and  rulings  must  be  saved  by  bill  of  exceptions — 
proceedings  and  judgment  are  presumed  to  be  correct 
unless  error  is  shown 394 

circuit  court  cannot  provide  for  costs  in  case  of  appeal  in 
chancery  proceeding 408 

jury  in  criminal  case  should  not  take  standards  of  hand- 
writing to  jury  room  for  purpose  of  comparison 428 

section  76  of  Practice  act,  as  to  taking  documents  to  jury 
room,  applies  only  to  civil  cases — ^what  objects  may  be 
taken  to  jury  room  in  criminal  case 428 

when  reviewing  court  will  remand  cause  to  enable  com- 
plainants to  bring  in  necessary  party 508 

when  question  of  sufficiency  of  evidence  is  not  saved  for 
review 603 

PRESUMPTIONS. 

proceedings  of  circuit  court  are  presumed  to  be  regular 
until  error  is  shown  of  record .♦ 40 

presumption  where  Appellate  Court  reverses  without  re- 
manding or  finding  facts 103 

when  acceptance  of  a  deed  is  not  presumed 124 

general  rule  as  to  presumption  of  delivery  of  deed 139 

proceedings  and  judgment  are  presumed  to  be  correct  un- 
less error  is  shown 394 

defendant  in  a  criminal  case  is  entitled  to  benefit  of  pre- 
sumption of  innocence 513 

presumption  is  in  favor  of  validity  of  ordinance  passed  in 
exercise  of  power $70 

employees  were  presumed  not  bound  by  Compensation  act 

of  1911 597 

what  statute  says  shall  be  presumed  need  not  be  alleged 

in  action  for  negligence 597 

301-42 
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PRINCIPAL  AND  AGENT.  page. 

general  rule  as  to  liability  for  negligence  of  agent  who 
manages  real  estate 621 

what  does  not  prove  that  agent  is  independent  contractor — 
whether  party  is  an  independent  contractor  depends  on 
the  facts  in  the  case 621 

when  agent  managing  building  is  not  liable  for  compen- 
sation for  fatal  injury  to  janitor 621 

PUBLIC  UTILITIES. 

order  of  Public  Utilities  Commission  establishing  switch- 
ing charge  is  not  interference  with  interstate  commerce.  219 

when  order  does  not  compel  railroad  company  to  give  use 
of  its  terminal  facilities  to  another 219 

QUO  WARRANTO. 

Supreme  Court  must  dispose  of  case  under  law  in  force 
when  its  decision  is  rendered 32 

demurrer  to  plea  admits  facts  stated  in  plea  to  be  true. . .     32 

motion  to  set  aside  order  for  filing  information  must  be 
included  in  bill  of  exceptions 40 

when  demurrer  to  plea  setting  up  high  school  curative  act 
of  1921  should  be  sustained 45 

defendant  to  information  has  burden  of  setting  out  his 
title — ^whether  plea  to  information  is  in  bar  or  abate- 
ment depends  on  nature  of  defense 45 

RAILROADS. 

what  is  sufficient  proof  of  corporate  existence  of  railroad 
company  in  prosecution  for  burglary  of  freight  car. ...   112 

when  railroad  employee  is  injured  in  course  of  employment 
within  meaning  of  Federal  Employers*  Liability  act 169 

order  of  Public  Utilities  Commission  establishing  switch- 
ing charge  is  not  interference  with  interstate  commerce.  219 

when  order  does  not  compel  railroad  company  to  give  use 
of  its  terminal  facilities  to  another 219 

extent  to  which  portions  of  right  of  way  leased  to  tenants 
may  be  specially  assessed 414 

an  ordinance  in  exercise  of  police  power  may  be  valid  al- 
though it  applies  to  interstate  carrier 570 

RAPE. 

court  may  refuse  to  require  election  of  counts  before  tak- 
ing proof 370 

proof  of  acts  of  lewdness  is  admissible  in  prosecution  for 
attempt  to  commit  rape 370 
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statutory  rape  is  not  changed  to  common  law  crime  merely 

because  the  act  was  with  force 370 

when  complaint  of  prosecuting  witness  is  not  too  remote 

to  be  admissible  in  evidence 370 

court  may  refuse  to  allow  defendant's  counsel  to  interview 

prosecutrix  alone 370 

conviction  under  count  charging  attempt  to  commit  rape 

is  not  void  because  proof  shows  crime  of  rape 370 

when  failure  to  give  instruction  limiting  proof  under  nol- 

lied  counts  is  not  error 371 

REGISTRATION  OF  TITLE. 

when  memorial  of  mechanic's  lien  may  be  removed  by  peti- 
tion under  the  Torrens  act 484 

object  of  Torrens  act 484 

section  84  of  Torrens  act  is  not  invalid  because  it,  in  ef- 
fect, amends  Mechanic's  Lien  act 484 

when  memorial  of  mechanic's  lien  may  be  canceled  be- 
cause notice  of  suit  to  foreclose  lien  was  not  filed  with 
the  registrar 484 

REMEDIES.— See  ACTIONS  AND  DEFENSES. 

REVENUE.— See  TAXES. 

SALARIES. 

application  of  section  23  of  article  5  of  constitution,  pro- 
hibiting increase  of  salaries  during  term  of  office 439 

amendment  of  192 1  to  Civil  Administrative  Code  increas- 
ing salaries  of  officers  cannot  be  applied  to  incumbents. .  439 

SALES.— See  CONTRACTS. 

use  of  words  "required  by  them"  may  render  sales  con- 
tract ambiguous 102 

contract  for  sale  of  tin  cans  construed 103 

SANITARIUMS.— See  COUNTIES. 

SANITARY  DISTRICTS. 

tax  levies  for  sewers  and  for  bonds  of  sanitary  district 

need  not  be  itemized 288 

section  12  of  Sanitary  District  act  of  1917  authorizes  levy 

for  corporate  purposes  in  addition  to  bond  tax 288 
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legislature  has  power  to  create  school  districts  without 
an  election 11 

when  validating  act  applies  to  establish  community  high 
school  district 11 

high  school  validating  act  of  192 1  is  not  a  local  or  special 
law  pertaining  to  conduct  of  elections 11 

constitution  does  not  prohibit  local  or  special  laws  for  es- 
tablishing school  districts 51,     12 

act  of  19 19  for  organization  of  community  consolidated 
school  districts  is  not  invalid 32 

the  Supreme  Court  must  dispose  of  a  case  under  law  in 
force  when  its  decision  is  rendered 32 

curative  act  of  192 1  applies  only  to  districts  organized 
prior  to  its  passage 32 

curative  act  of  May  4,  1921,  validates  district  if  election 
failed  to  conform  to  Ballot  law 32 

what  territory  constitutes  a  "community"  high  school  dis- 
trict— ^territory  of  community  high  school  district  should 
be  compact  and  contiguous 45 

when  demurrer  to  plea  setting  up  the  curative  act  of  1921 
should  be  sustained 45 

organization  of  district  cannot  be  attacked  in  proceeding 
to  collect  taxes 54 

when  section  4  of  validating  act  of  May  10,  1921,  cannot 
be  set  up  as  validating  tax 54 

act  of  June  10,  192 1,  cannot  validate  school  taxes  levied 
by  district  organized  after  time  for  making  levy 54 

when  act  of  June  10,  1921,  docs  not  validate  levy  of  school 
tax  substituted  for  former  levy 54 

an  act  for  organization  of  community  consolidated  school 
districts  is  not  invalid 65 

community  consolidated  school  district  may  be  organized 
in  only  one  county 65 

when  the  act  of  1921  validates  organization  of  community 
consolidated  school  district 65 

what  defects  are  cured  by  community  high  school  validat- 
ing act  of  1921 67 

meaning  of  the  word  "contiguous,"  in  high  school  validat- 
ing act  of  1921 (srj 

districts  must  be  compact  in  order  to  provide  a  thorough 
and  efficient  school  system — the  meaning  of  the  word 
"community" 67 

purpose  of  the  act  for  community  high  schools — what  de- 
termines whether  territory  of  a  school  district  is  suffi- 
ciently compact dj 
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legislature  cannot  authorize  district  in  disregard  of  con- 
stitutional provision  for  efficient  school  system. .  .v 68 

high  school  validating  act  of  May  lo,  1921,  does  not  vali- 
date taxes  levied  in  de  jure  district 80 

when  act  of  June  lO,  1921,  validating  tax  levies  in  school 
districts,  does  not  apply 80 

when  certificate  of  special  school  tax  is  properly  signed — 
what  constitutes  levy  of  special  school  tax 130 

certification  of  levy  of  special  school  tax  need  not  be  made 
in  presence  of  board •. 131 

when  special  school  tax  levy  is  valid  although  certificate  is 
not  filed  in  required  time 131 

failure  to  certify  and  return  certificate  of  levy  of  non- 
high-school  tax  within  required  time  does  not  render  the 
tax  void 135 

what  constitutes  levy  of  a  non-high-scliool  tax  under  sec- 
tion 94  of  School  law 135 

when  court  may  set  aside  judgment  to  obtain  further  evi- 
dence of  levy  of  school  tax 135 

changing  boundaries  of  district  under  section  90  of  School 
law  is  not  exercise  of  legislative  or  judicial  power 213 

act  of  June  24,  1921,  validating  changes  of  school  district 
boundaries  by  ex-officio  board,  is  valid 214 

when  the  curative  act  of  1917  does  not  validate  a  high 
school  district 284 

validity  of  school  taxes  may  be  determined  by  validating 
act  in  force  at  time  decision  is  rendered 288 

act  of  1921  validating  levies  of  school  taxes  is  not  invalid.  289 

the  curative  act  of  June  24,  1921,  is  valid — when  curative 
act  of  June  24,  1921,  may  be  applied 402 

certificate  of  school  tax  levy  does  not  constitute  the  levy — 
when  tax  in  high  school  district  lying  in  two  counties 
does  not  lack  uniformity 404 

when  act  of  May  10,  1921,  does  not  validate  community 
high  school  tax ,  437 

legislature  has  power  to  determine  boundaries  of  school 
districts — when  courts  may  interfere  with  legislative 
discretion  in  establishing  school  system 446 

act  for  community  consolidated  school  districts  is  not  in- 
valid— meaning  of  the  terms  "contiguous"  and  "con- 
tiguous and  compact" 446 

validating  act  of  May  4,  1921,  is  not  a  special  law  regulat- 
ing conduct  of  elections 446 

object  of  notice  of  election  to  organize  community  con- 
solidated school  district 458 
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when  misdescription  in  notice  of  election  does  not  invali- 
date organization 458 

when  failure  to  extend  tax  in  portion  of  school  district 
does  not  vitiate  entire  tax 541 

SPECIAL  ASSESSMENTS. 

when  new  assessment  is  allowed  under  sections  57  and  58 
of  Local  Improvement  act 147 

the  test  of  relation  of  an  assessment  to  benefits  applies 
whether  proceeding  is  original  or  supplemental 147 

interest  is  proper  on  deferred  payments  of  assessment  lev- 
ied under  sections  57  and  58  of  Local  Improvement  act..  147 

when  acquisition  of  land  for  park  purposes  is  a  local  im- 
provement proceeding 265 

engineer's  estimate  must  be  itemized— ordinance  must  give 
definite  description  of  improvement 265 

requirements  of  Local  Improvement  act  are  jurisdictional 
to  a  valid  assessment — ^when  estimate  is  not  sufficiently 
itemized 265 

what  necessary  to  support  a  special  assessment  for  water 
system 414 

extent  to  which  portions  of  right  of  way  leased  to  tenants 
may  be  specially  assessed 414 

valid  ordinance  is  the  basis  of  every  assessment — when 
question  of  insufficiency  of  ordinance  cannot  be  raised. .  562 

when  misdescription  in  an  ordinance  does  not  render  it 
void — ^municipality  may  improve  a  public  highway  ac- 
quired by  use 562 

objection  that  improvement  is  partly  on  private  property 
must  be  made  on  application  to  confirm  assessment 562 

identity  of  improvement  is  settled  upon  hearing  on  cer- 
tificate of  completion  of  work 562 

filing  of  delinquent  list  dye  days  before  term  is  not  essen- 
tial to  jurisdiction 563 

return  need  not  be  made  to  county  collector  on  or  before 
first  day  of  April 563 

when  objection  to  notice  of  application  for  judgment  for 
delinquent  assessment  is  waived 563 

organization  of  municipality  cannot  be  questioned  in  pro- 
ceeding to  collect  delinquent  assessments 563 

judgment  for  delinquent  assessment  will  be  reversed  if  not 
in  proper  form 563 

statute  must  be  strictly  complied  with  to  give  courts  juris- 
diction— valid  ordinance  is  foundation  for  assessment. .  587 

improvement  constructed  must  be  substantially  as  author- 
ized by  the  ordinance 587 
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when  supplemental  assessment  cannot  be  confirmed  with- 
out a  new  ordinance 587 

judgment  cannot  be  entered  against  person  or  property 
without  notice 587 

property  owner  is  entitled  to  notice  of  hearing  to  confirm 
re-cast  assessment  roll — ^burden  of  proof 587 

SPECIFIC  PERFORMANCE. 

when  Statute  of  Frauds  is  no  defense  to  performance  of 
contract  for  sale  of  land 174 

when  the  purchaser  takes  property  subject  to  rights  of 
prior  vendee , 174 

equity  looks  through  form  to  substance  of  transaction — 
when  equity  will  decree  specific  performance  of  contract 
for  sale  of  corporate  stock 179 

when  assignees  of  the  defendant  may  be  compelled  to  per- 
form his  contract  to  transfer  corporate  stock 179 

what  does  not  amount  to  surrender  of  rights  under  con- 
tract for  transfer  of  stock 179 

acceptance  of  bonus  voted  by  stockholders  is  not  a  waiver 
of  contract  rights 179 

want  of  mutuality  is  not  necessarily  a  defense 180 

when  answer  may  be  amended  to  set  up  Statute  of  Frauds.  273 

specific  performance  is  not  granted  aS  a  matter  of  right — 
when  specific  performance  is  properly  denied 273 

an  option  agreement  is  not  binding  if  no  consideration  is 
given 335 

chancellor  must  deny  relief  where  evidence  is  equally  bal- 
anced— ^when  chancellor's  finding  will  not  be  disturbed. .  335 

STATUTE  OF  FRAUDS.— See  FRAUD. 

STATUTE  OF  LIMITATIONS.— See  LIMITATIONS. 

STATUTES.— See  CONSTITUTIONAL  LAW;    CONSTRUC- 
TION. 

when  a  statute  violates  constitutional  provision  for  due 
process  of  law 157 

insurance  statutes  are  enacted  on  the  principles  of  pub- 
lic policy 199 

what  determines  whether  a  statute  delegates  legislative 
power 213 

how  right  to  question  validity  of  a  statute  may  be  waived..  389 

when  a  law  is  general  in  the  constitutional  sense 447 
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organization  of  school  district  cannot  be  attacked  in  pro- 
ceeding to  collect  taxes 54 

when  section  4  of  validating  act  of  192 1  cannot  be  set  up 
as  validating  school  tax 54 

act  of  June  10,  1921,  cannot  validate  school  taxes  levied  by 
district  organized  after  time  for  making  levy 54 

when  act  of  June  10, 1921,  does  not  validate  levy  of  school 
tax  substituted  for  former  levy 54 

judgment  for  taxes  must  conform  to  section  191  of  Reve- 
nue act  54 

high  school  validating  act  of  May  10,  1921,  does  not  vali- 
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act  in  force  at  time  the  decision  is  rendered 288 

act  of  1921  validating  levies  of  school  taxes  is  not  invalid..  289 

what  constitutes  an  equalization  of  assessments — property 
owners  must  take  notice  of  statutes  for  the  assessment 
of  property 350 
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when  jurisdiction  may  be  waived — ^when  a  party  waives 
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turbed on  appeal 236 

present  gift  to  charity  does  not  violate  rule  against  perpe- 
tuities— fact  that  trustees  receive  compensation  does  not 
defeat  devise  to  charity 344 

when  gift  to  charity  is  sufficiently  definite 344 

the  purchaser  of  distributive  interests  of  all  devisees  may 
elect  to  take  the  land — conversion 408 

a  bill  to  re-convert  personal  property  into  land  need  not 
allege  possession 408 

when  order  denying  probate  will  be  set  aside  on  petition 
of  minors 534 

what  testimony  of  plaintiff  in  ejectment  suit  is  incompe- 
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